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Milan Bakes I Marie Karfikova I Keywords:
г-ж л V1 T- r  n  Foreign investments
Zdenek Karfik I р иьис interest
T *  I economic value1 ax /YspecLS I expropriation |
of Foreign Investments t a x a “ 0 "

*-7 I double taxation
I OECD Model 
Conventions

A bstract I The globalization o f  the economic m arket has 
compelled the removal o f trade barriers and  clamored 
fo r  the liberalization o f  capital transfer. In such an open 
market, several criteria p lay a key role fo r  the decision 
where available capital will eventually be invested, and  
the most im portant o f  them  is presumably the criteria 
o f  the ta x  burden in a given country. This gives rise to 
w hat is known as 'tax competition’ -  a phenomenon  
which ultimately need not be beneficial, in tha t lowering 
taxes o f course also curbs the flow  o f revenues into public 
coffers; in countries whose treasuries run up prim arily 
m andatory expenses, this will lead to growing deficits that 
with m axim um  effort can a t best be kept in check, but 
never be eradicated altogether. Naturally, the dom inant 
concern in the area o f foreign investment is to prevent 
double taxation. This paper attem pts a review o f the 
issues in connection with the Czech Republic's approach 
in this regard.
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Milan Bakes | Marie Karfikova | Zdenek Karfik

I. Foreign Investments
1.01. In the preparation of this paper1, we realized 

that, given the potential scope of our contribu
tion, the assignment was too broad. Internation
al taxation issues are encountered in practice by 
large num bers of economists, lawyers and tax 
specialists, who have no choice but to engage 
in the relatively challenging task of retrieving, 
accum ulating and evaluating inform ation from 
a myriad o f sources for the sake o f their speciali
zation. The Czech Republic’s increasingly inten
sive involvement in the global economy means 
that all tax professionals are faced with a need 
to follow this path. The Czech Republic current
ly has a plethora of small and large companies 
belonging to foreign owners. Many of them  are 
part of multinational behemoths, where know
ledge of international tax issues is an essential 
item in the toolbox of every economic manager. 
Investments by Czech entrepreneurs abroad are 
hardly an exception these days either. W ith major 
two-way worker migration, the tax implications 
of foreign investments need to be addressed.

1.02. The Czech Republic’s tax system2 is character
ized by the transfer o f maximum liability to tax
payers, forcing them  to bear all risks associated 
with any errors. In this respect, international 
taxation is an everyday part o f the workload for 
tax consultants, corporate tax specialists, audi
tors and employees o f regional financial author
ities. Naturally, we should never lose sight of 
the fact that each State has its own specific tax 
features and that each state has the com petence 
to  decide how general rules under international 
treaties will be im plem ented in national tax law. 
M ere knowledge of the Czech Republic’s tax 
legislation cannot and does not mean that the 
same rules automatically apply abroad.

m onographs. Between 
1999 and  2006, 
she was a m em ber of 
th e  Legislative Council 
o f th e  C zech Republic; 
she has been a m em ber 
o f the  Appellate 
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N ational Bank since 
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the  Presidium  o f the  
Public A udit Oversight 
C ouncil since 2009. She 
is also an  a rb itrato r at 
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a ttached  to  th e  Economic 
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1 T h is  p a p e r  w a s  p r e p a r e d  a s  p a r t  o f  a  re s e a rc h  p ro je c t  o f  th e  F a c u lty  o f  Law, 
C h a r le s  U n iv e rs ity , P ra g u e , re g is te re d  u n d e r  n u m b e r  M S M  0021  6 2 0  8 0 4  a n d  e n 
t i t le d  " C h a n g e s  in  L aw  a t  th e  B e g in n in g  o f  th e  T h ird  M il le n n iu m  -  R o o ts ,  B ack 
g ro u n d  a n d  P r o s p e c ts ”.
2 C f, for exam ple, M arie  K arfikovd, U loha danoveho  system u  p f i  za jis t 'o v d n ifu n kc ls td tu  
( The Role o f  the  Tax System  in  Sa feguarding  the  F unction ing  o f  the  S ta te ), in  K o n f e r e n c e  

2 0 0 1 : C e s k y  s t a t  a  v z d e l a n o s t ,  Praha: K aro linum  2 7 4  (V. Jirdskova ed., 2 0 0 2 ) .
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Tax Aspects of Foreign Investments

1.03. In particular, it is necessary to define the term  “foreign investment" and 
the term  “financial law” an intrinsic part of which is tax law. As "foreign 
investment" is not defined by our legal system, we need to draw on an 
interpretation of the relevant legal provisions governing this area, e.g. 
the general procedure for expropriation is provided for in Article 11(4) of 
the C harter of Fundamental Rights and Basic Freedoms3. M ore detailed 
conditions are laid down in the Expropriation Act.4 Rules contained in 
the Com mercial Code5 which are applicable to foreign investments are, 
by nature, special provisions (particularly Section 25). We can infer from 
this provision that the business-related assets of foreign persons and the 
assets of legal entities with foreign participation may be regarded as a 
foreign investment.

1.04. This provision o f the Commercial Code protects foreign persons from the 
deprivation or restriction o f their ownership titles by the State. Under the 
cited provision, the Commercial Code allows for expropriation only:

a) on the basis o f the law,
b) if the condition of the existence o f a public interest is met, and
c) for compensation.

The Commercial Code does not provide protection from the withdrawal 
o r restriction of a right constituting an easem ent, in which case the 
Expropriation Act is directly applicable.

1.05. A public interest m ust satisfy the condition that it cannot be m et otherwise. 
The Constitutional Court, under Finding PI. US 24/08 of 17 M arch 2009, 
declared that the public interest in a particular case is determ ined in 
adm inistrative proceedings based on the weighting of various special 
interests, after considering all contradictions and com m ents. It m ust be 
quite clear from the grounds of a decision focusing on the existence of 
a public interest why the public interest outweighs num erous private, 
particular interests. A public interest should be found in the process of 
decision-making on a specific issue (typically in relation to expropriation) 
and cannot be set a priori in a particular case. For these reasons, the 
determ ination of a public interest in a particular case is typically an 
executive rather than a legislative power. It is essential for an expropriation 
decision issued in adm inistrative proceedings to be reviewable by a court.

1.06. Neither the Com mercial Code nor any other piece of Czech national legis
lation defines the concept o f the “investments" of foreign investors in the 
Czech Republic. Nevertheless, this concept is always defined in the intro
ductory provisions of agreements on investm ent prom otion and protection.

3 R eso lu tio n  N o  2 /1 9 9 3  o n  th e  p ro m u lg a tio n  o f  th e  C h a r te r  o f  F u n d a m en ta l R ights 
a n d  Basic F reed o m s as  p a r t o f  th e  c o n stitu tio n a l o rd e r  o f  th e  C zech  R epublic.
4 A c t N o  184/2006 o n  th e  w ith d raw a l o r  re s tr ic tio n  o f  o w n e rsh ip  title s  a t ta c h e d  to  
lan d  o r  s tru c tu re s  ( th e  E x p ro p ria tio n  A ct).
5 A ct N o  513 /1991  Coll., th e  C o m m erc ia l C ode, a s  am en d ed . I 5
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1.07. The States Parties undertake to foster conditions in their national 
territory conducive to  investm ent by investors from the States Parties. 
Legal relations associated with investments are fundamentally governed 
by the laws of the State in whose territory  the investm ent takes place; the 
majority of existing agreem ents on investm ent prom otion and protection 
are based on the MFN clause.

1.08. The States Parties undertake to protect, in their territory, investments by 
investors from o ther States Parties made in accordance with their laws, 
and no t to obstruct, by means of irregular or discrim inatory measures, 
the adm inistration, m aintenance, use, exploitation, expansion, sale or 
disposal o f such investments.

1.09. The Contracting States undertake no t to expropriate o r nationalize 
investments by investors from another Contracting State and no t to  take 
any other action against the investments o f other Contracting States 
having the same effect as nationalization or expropriation, except under 
the following conditions:

a) the m easures are taken in the public interest and in accordance with 
the law,

b) the measures are not discriminatory,
c) the measures are accom panied by provisions on the paym ent 

o f prom pt, adequate and effective compensation, which m ust 
correspond to  the m arket value of the investments immediately 
prior to such measures and is freely transferable abroad.

1.10. As is clear from the title of this paper, investm ent -  no t any investment, 
bu t just international investm ent -  is subject to protection afforded by 
international law. Therefore, to apply "international investm ent law” 
norm s properly, it is necessary to  define this term , set its boundaries in 
some way, and thus separate it from capital transactions to  which such 
protection is not applicable.

1.11. However, any quest for a uniform definition of this concept applicable 
for our purposes is doom ed to  failure6. The various international 
instrum ents on the protection of international investm ent define it only 
for their own purposes, o r avoid a definition completely7, so a uniform 
definition remains missing. “Investm ent” is originally an economic term . 
As m entioned above, no uniform  definition of foreign investm ent exists. 
In all cases, it entails the intention of two parties in bilateral treaties or 
m ultiple parties in multilateral conventions which the parties decide to 
designate the economic processes as foreign investment. O nce indicated

6 S in c e  th e r e  is  n o  u n iv e rs a lly  a c c e p ta b le  d e f in it io n  o f  “in v e s tm en t" , th e  n a tio n a l 
lega l s y s te m s  d e f in e  th is  t e r m  d iffe re n t ly  d e p e n d in g  o n  th e  o b je c tiv e s  th e y  a re  
p u rs u in g .  It is h a rd ly  s u rp ris in g ly , th e n ,  th a t  e a c h  a g r e e m e n t  c o n ta in s  i ts  o w n  
d e f in it io n  o f  th e  te rm . U N  C e n t r e  o n  T r a n s n a t i o n a l  C o r p o r a t i o n s , 

B i l a t e r a l  I n v e s t m e n t  T r e a t i e s ,  L o n d o n : G ra h a m  & T r o tm a n  L im ite d  (1988).
7 N o r  is  a  d e f in it io n  fo r th c o m in g  f ro m  th e  1965 W a s h in g to n  C o n v e n t io n  o n  th e  
S e t t le m e n t  o f  I n v e s tm e n t  D is p u te s  b e tw e e n  S ta te s  a n d  N a tio n a ls  o f  O th e r  S ta te s

6 I (Notice No 420/1992).
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in a contract, an econom ic term  becomes a legal concept defined for the 
specific contract in the relevant field.

1.12. The term  “investm ent” means any kind of asset invested in connection 
w ith econom ic activities by an investor from one Contracting State in the 
territory o f another Contracting State in accordance w ith the laws o f that 
other Contracting State and includes, w ithout limitation:

a) movable and immovable property, as well as all property rights such 
as mortgages and liens or pledges;

b) shares, bonds and any other form of participation in companies;
c) claims to m oney or to  any perform ance under contract having a 

financial value and associated w ith an investment;
d) intellectual property rights, such as copyright and related rights, 

industrial designs, technical processes, tradem arks, trade names, 
trade secrets, patents, know-how and goodwill, associated with an 
investment;

e) rights conferred by law or under contract, and licences and perm its 
under the law, including concessions to explore for, extract, cultivate 
o r exploit natural resources.

Any subsequent change in the form in which assets are invested or re
invested has no effect on their nature as investments, provided that such 
a change is in accordance w ith the laws of the Contracting State in whose 
territory  the investm ent was made.

1.13. In relation to foreign capital, inflows of which into the Czech Republic 
were and are indispensable, it is increasingly im portant to  know how to 
deal w ith any dispute concerning an investm ent by a foreign investor 
in the Czech Republic o r by a Czech investor investing abroad. In view 
of the intricacy and complexity of disputes arising from investments, it 
becam e necessary to  regulate the handling of disputes in a multilateral 
international treaty8.

1.14. In 1965, the Convention on the Settlem ent of Investm ent Disputes between 
States and Nationals o f O ther States (the “W ashington Convention") 
was negotiated in W ashington and entered into force on 14 October 
1966 (Czechoslovakia was bound by the W ashington Convention as of 8 
April 1992 -  see Notice No 420/1992; it has been binding on the Czech 
Republic since 1 January 1993).

1.15. Under Article 1 of the W ashington Convention, the International Centre 
for the Settlem ent of Investm ent Disputes (ICSID) was established 
w ith headquarters at the International Bank for Reconstruction and 
Development in W ashington. The purpose of the C entre is to provide 
facilities for the conciliation and arbitration of investm ent disputes 
between Contracting States and nationals of other Contracting States in 
accordance w ith the provisions of the W ashington Convention. Under 
Article 19, the Centre enjoys diplomatic privileges and im m unities on the

8 T he  c o n te n t o f  in te rn a tio n a l ag re em en ts  o n  in v e stm e n t p ro te c tio n  a n d  p ro m o tio n  
w as d iscu ssed  in  d e ta il in  5  ( 1 0 )  O b c h o d n i '  p r a v o  ( 1 9 9 6 ) .  I 7
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territory of its M em ber States. Administrative tasks in the C entre’s work 
are perform ed by its secretariat, headed by the Secretary General.

1.16. As these treaties are aimed at creating a com m on and, as far as possible, 
universal procedure for the protection of international investments, they 
naturally attract the greatest attention. M ultilateral treaties generally give 
priority to  the use o f a more abstract definition o f investment. Obviously, 
this can be attributed primarily to the im m ense difficulty in achieving a 
consensus among all parties at a multilateral level.

1.17. A lthough the W ashington Convention is the m ost im portan t multilateral 
docum ent on the settlem ent o f investm ent disputes, having been signed 
by m ore than 150 countries and including the Czech Republic as a 
M em ber State since 1993, it is lim ited to  the determ ination o f jurisdiction 
for any dispute between a Contracting State and a national of another 
Contracting State arising directly from an investment. However, an actual 
definition o f that term  is missing in the agreem ent9.

1.18. It is necessary to reiterate that the requirem ent o f the economic 
developm ent o f the host country is one of the elem ents o f the economic 
definition of investment, which is based on an objective approach to  the 
definition of the concept10. As indicated and stated above, multilateral 
conventions contain a more general definition of investment. Bilateral 
agreem ents on the prom otion and protection of investment, however, 
contain relatively broad and detailed definitions of investment. As an 
example, the term  "investm ents” includes all assets developed by an 
investor from one Contracting State in the territory of another Contracting 
State in accordance with its legislation, in particular:

a) movable and immovable property and all rights in rem;
b) shares and o ther forms o f participation in companies;
c) claims and dem ands for money transferred to  create economic 

value and claims to  perform ance of econom ic value;
d) intellectual property rights, including copyright, trade property 

rights such as patents and inventions, tradem arks, industrial designs 
and models, as well as consum ption patterns, technical processes, 
know-how, trade nam es and goodwill;

e) public authorizations for the search, extraction or exploitation of 
natural resources11.

9 A rtic le  25  o f  th e  W ash in g to n  C on v en tio n .
10 A n o th e r  a rg u m e n t s u p p o rtin g  th e  c la im  th a t  th e  c o n ce p t o f  in v e stm en t in  th e  
W ash in g to n  C o n v en tio n  is n o t  d e p e n d e n t so lely  o n  th e  w ill o f  th e  p a rtie s  is th e  ex istence  
o f  tw o  re q u ire m e n ts  reg a rd in g  th e  te x t o f  a  re q u e s t  fo r th e  re so lu tio n  o f  d isp u te s  by  th e  
cen tre . T he  firs t is th e  re q u ire m e n t o f  th e  p a rtie s ’ c o n se n t to  th e  su b m iss io n  o f  th e  
d isp u te , a n d  th e  s ec o n d  is th a t  th e  d isp u te  m u s t b e  a  legal d isp u te  a ris in g  d ire c tly  from  
a n  in v estm en t.
11 N o tice  o f  th e  Federal M in is try  o f  F oreign  A ffairs N o  4 5 4 /1991 , A g re e m en t b e tw ee n  
th e  C zech  a n d  Slovak Federal R epub lic  a n d  th e  R epublic  o f  A u stria  o n  th e  p ro m o tio n  
an d  p ro te c tio n  o f  in v estm en ts .
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1.19. As another example, the term  “investm ent” means any kind of asset 
invested in connection w ith economic activities by an investor from 
one Contracting State in the territory of another Contracting State in 
accordance w ith the laws of that other Contracting State and includes, 
w ithout limitation:

a) movable and immovable property, as well as all rights in rem, such 
as mortgages, liens, pledges and similar rights;

b) corporate shares, bonds or contributions, o r any other form of 
participation in companies;

c) claims to money or to any perform ance having an economic value 
and associated with an investment;

d) intellectual property rights, such as copyright, rights attaching to 
tradem arks, patents, industrial designs, technical processes, know
how, trade secrets, trade names, and goodwill, associated w ith an 
investment;

e) rights conferred by law or by contract, licences and perm its under 
the law, including concessions to  explore for, extract, cultivate or 
exploit natural resources12.

Any change in the form in which assets are invested does no t affect their 
status as investments.

1.20. The numerous international treaties on the promotion and reciprocal 
protection of investments concluded by the Czech Republic prove that this 
is an established standard subject to relatively little modification. In this 
regard, in treaties concluded with countries with economies in transition 
and developing countries outside Europe, the Czech Republic also promotes 
the standard European model agreements on the reciprocal prom otion and 
protection of investments, with a broad definition of investment.

1.21. Generally speaking, legislation in the field of investment prom otion and 
protection, in tandem  with o ther fields o f law, has developed considerably 
in recent years. Taken from the short-term  historical perspective, we can 
see that the original agreem ents applied only to foreign direct investment 
in the form of tangible assets. The current trend is to  expand the scope of 
the definition, rooted in the autonom ous will of the parties entering into an 
investm ent agreement, and should be respected. At present, international 
investm ent protection is not lim ited to resources m eeting the objective 
economic characteristics of an investment, but encompasses all resources 
which the parties decide to subsum e under the concept o f investment. 
Basically, there is a need to m onitor current trends in “investment 
case-law". The host State m ust take a prudent approach to any activity 
(whether factual o r legal) interfering with the property rights of an 
international investor as lawsuits for infringem ent of the regime for the 
treatm ent of foreign investments run  to considerable amounts.

12 N o tice  o f  th e  M in is try  o f Foreign  A ffairs N o  198/1994, A g reem en t b e tw een  th e  
G o v e rn m e n t o f  th e  C zech  R epublic  a n d  th e  G o v e rn m e n t o f  R om an ia  o n  th e  p ro m o tio n  
a n d  rec ip ro c a l p ro te c tio n  o f  in v estm en ts .
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1.22. Despite the failure of the most recent attem pt, the draft Multilateral 
Agreement on Investment (MAI), States have not abandoned their 
efforts in this field, with the W TO working on a multilateral investment 
agreement. Nevertheless, at this point we believe that, for any future 
proposal to be successful, more notice should be taken of developing and 
other countries highlighting the need to revise not only the host State’s 
liability for failing to provide adequate protection to foreign investments, 
but also the responsibilities of international investors for losses incurred by 
the host State.

II. Taxation of Foreign Investments
1.23. The developm ent of versatile and mutually beneficial econom ic relations 

is one of the objectives pursued by Czech foreign policy. Some forms 
of economic, trade and cultural relations and the resulting income may 
generally establish the tax liability o f Czech tax residents (natural persons 
and legal entities) in other countries and vice versa. In the absence of tax 
treaties, this also results in international double taxation.

1.24. The taxation of foreign investments is subject to financial law. Theory of 
law regards the fundam ental principles intersecting a whole particular 
legal branch as the basis o f that legal branch. The individual standards 
forming a legal branch cannot be in conflict w ith such principles13. This 
m ust be respected in connection w ith the definition of financial law as 
a branch of law. Financial law14 should be examined and assessed as a 
legal branch growing out of a particular group of erstwhile legal standards 
governing both substantive and procedural issues. Financial law regulates 
a special group o f social relations and enjoys a natural position as a special 
branch of law and the legal system.

1.25. In its legal standards, financial law primarily regulates the set of rights 
and obligations of natural persons and legal entities in relation to central 
and local governm ent budgets. In addition, it covers the procedure to be 
followed by the com petent central and local governm ent authorities in 
their implementation, compliance and enforcem ent in order to  safeguard 
the legal certainty of entities subject to  financial legislation. O n the part of 
liable entities, legal certainty is im portant in that the com petent authority 
(a tax adm inistration or o ther relevant body) cannot impose obligations 
on them  other than those provided by law15. The obligations of tax entities 
are primarily governed by national acts and, to a lesser extent in tax law, 
by secondary legislation16. The significance o f the guidelines issued by the

13 Cf. Ja r o m i ' r  H a r v a n e k  e t  a l ., P R A V N f t e o r i e  {Legal Theory), B rno: lu rid ica  Bru- 
n e n sia  2 3 9 (1 9 9 5 ).
14 For m o re  deta ils, see, fo r exam ple, M i l a n  B a k e S, M a r i e  K a r f i k o v a , P e t r  K o t a b , 

H a n a  M a r k o v a  e t  a l ., F i n a n 6 n 1 p r a v o , P raha: С . H .  Beck 12 (5th rev ised  ed. 2009).
15 A rtic le  11(4) a n d  (5) o f  th e  C h a r te r  o f  F u n d am en ta l R igh ts  a n d  Basic F reed o m s as 
p a r t  o f  th e  c o n s ti tu tio n a l o rd e r  o f  th e  C zech  R epublic.
16 Cf. fo r exam ple, M arie  K arfikovd, P o sta ven i d a h o v ih o  p rd va  v  sys tem u  p r d v a  (The 
S ta tu s  o f  T a x  L a w  in  th e  Legal System ), in  T e o r e t i c k e  o t a z k y  F i N A N d N i n o  p r a v a -
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M inistry of Finance, which tend to be recommendations to  the public but, 
in some cases, also carry legislative im portance, should not be overlooked. 
These are mainly guidelines issued by the M inistry of Finance within 
the scope of com petence conferred on it by Section 39(b) of the Income 
Tax A ct17. Notable examples are Guideline D-286 and MoF M easure No 
05/13 797/2008 -  152 of February 2008. W hen dealing with international 
taxation, however, dom estic legislation falls woefully short. The right to 
levy taxes and determ ine the conditions for the calculation and payment 
thereof is one of the basic manifestations of state sovereignty.

1.26. Tax relations with other countries, as provided for in the Income Tax Act, 
can be briefly defined as the sum of the tax obligations of foreign entities 
(non-residents) in relation to  the Czech Republic arising from income 
generated from sources within Czech territory (sources of income) and 
the sum of the tax obligations of domestic entities (residents) in relation 
to  the Czech Republic arising from income generated abroad.

1.27. The expansion of international economic cooperation also increases the 
participation of foreign enterprises (both natural persons and legal entities) 
in economic processes and other economic activities in the Czech Republic 
(and, of course, vice versa). This activity then generates taxable income. Tax 
legislation does not generally make a distinction between tax entities as 
domestic natural and legal persons and foreign natural and legal persons. 
The relationship of a tax entity to a state territory, which is a prerequisite 
for the establishment of a tax obligation, is referred to  by tax regulations 
as tax jurisdiction (tax domicile). This is a subjective relationship assuming 
that a person has perm anent residence, a registered office, establishment, 
branch, etc., in the relevant territory. W hat is crucial is the fact that this 
person need not be a national of that State. Nationality is not a decisive 
criterion when determ ining the tax jurisdiction. Special tax jurisdiction 
applies to  those persons (natural o r legal) in respect o f whom unlimited 
tax liability is applied, i.e. all their income derived from domestic sources 
and foreign income is subject to taxation. These persons are referred to  as 
tax  residents. Tax non-residents are other natural and legal persons who 
are subject to limited tax liability applicable only to income from domestic 
sources.

1.28. The conditions of personal and material tax jurisdiction and the consequent 
extent of tax liability are not regulated in all States in the same way. One of 
the most serious corollaries of this situation is the emergence of double 
taxation. Double taxation arises where the same subject of tax, i.e. income 
or property, is repeatedly subjected to identical or similar taxation18.

S b o r n I k  z  k o n f e r e n c e  о  t e o r e t i c k y c h  o t a z k a c h  f i n a n 6 n i ' h o  p r a v a  k o n a n e  
25. d u b n a  2003, P raha: K aro lin u m  103, 104 (M . K arfikovd  ed ., 2004).
17 A ct N o  586 /1992  o n  in co m e  tax , as am en d ed .
18 Z u z a n a  R y l o v a ,  M e z i n a r o d n I d v o j I  ZD A N feN f, O lo m o u c : A N A G  9 (2nd 
u p d a te d  ed. 2007).
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1.29. The m ost com m on form of double taxation is the taxation of the income 
of a specific natural person or legal entity in the State where the natural 
person is resident or the legal entity is established and the sim ultaneous 
taxation of the same income in the source country of the income. 
Obviously, in a situation of double taxation there would be no motivation 
for an investor to make foreign investments.

1.30. The issue of international double taxation applies only to  direct taxes, 
i.e. it does not affect indirect taxes that are territorial in nature. There 
are two m ethods to avoid international double taxation:
1. the exemption of foreign income from taxation and
2. the offset o f taxes paid abroad.

Double taxation is unwelcome because it reduces the potential revenue 
that tax residents of one State would have from another State. In 
particular, this may be income from construction, assembly, research 
and o ther operations, from the provision of commercial, technical or 
o ther consultancy services, from the use of patents and other industrial 
property rights, from interest and participating interests and from other 
sources. Double taxation also affects the income from employment, the 
income of perform ers and athletes, and revenue from the use o f copyright 
applicable to  literary, artistic or scientific works. As international double 
taxation is the result of a conflict o f the tax laws of two States, such 
taxation can be eliminated effectively only by actions of these countries 
mutually coordinated by an international treaty.

1.31. In mutual tax relations between the Czech Republic and other States, 
a num ber of double taxation agreem ents19 have been concluded and 
others are being prepared. A draft agreem ent with Barbados is the m ost 
recent version. There are certainly opportunities for Czech entrepreneurs 
who w ant to engage in business abroad, including in areas such as tourism, 
transport infrastructure, agricultural machinery, medical products, etc.

1.32. The com prehensive tax agreem ent put forward, expertly prepared on 
the basis o f the standard OECD and UN models, ensures the objective 
distribution of rights to  the levying of income tax between the two 
countries in those cases where income has a source in one country and 
is for a beneficiary residing or established in the territory  of the other. 
The agreem ent covers basic forms of cooperation between the com petent 
authorities o f both parties. It facilitates the settlem ent o f disputes arising 
in the interpretation and im plem entation of the agreement, the exchange 
of inform ation on taxes of every kind and description, and allows for the 
coordination of the activities of both countries’ tax authorities seeking to 
limit tax evasion and fraud.

1.33. The agreement, although formally negotiated as an agreem ent between 
the G overnm ent o f the Czech Republic and the G overnm ent o f Barbados, 
is classified as a presidential treaty in the Czech Republic and, prior to

12
19 See A ppend ix : L ist o f  th e  C zech  R epub lic ’s ex istin g  d o u b le  ta x a tio n  ag re em en ts  
co n ce rn in g  tax  o n  in co m e  o r  ta x  o n  in co m e  an d  c ap ita l as  a t 1 January  2010.
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ratification by the President, will be subm itted to the Czech Parliament 
for its approval in accordance with the Czech Constitution20 because 
it regulates the rights and obligations of persons and property which 
are otherw ise the preserve of the law. In their specific application, the 
provisions of this agreem ent will take precedence over national law once 
all the conditions o f the Czech Constitution have been met.

1.34. International double taxation agreem ents do no t introduce new types of 
taxes, bu t supplem ent or am end the provisions of the national tax systems 
of individual countries so as to avoid the international double taxation or 
non-taxation of income. In the absence of international double taxation 
agreements, international double taxation would occur in the following 
cases in particular:
-  if a taxpayer, on the basis o f national tax systems, is resident in two 

States21 or if one State taxes incom e on the grounds that the source 
is situated in its territory, while the other State taxes income on the 
grounds that the taxpayer is resident in that State -  this situation is 
referred to as legal double taxation;

-  if national tax systems disregard the fact that tax has already been 
paid in another country on income from a foreign source (a classic 
case is the transfer o f corporate profits as dividends, where the State 
from which the paym ent is made taxes the dividend on the basis of 
the source rule, while the State in which the recipient o f the dividend 
is situated taxes the dividend on the residency rule)22 -  the above 
situation is known as economic double taxation.

1.35. Legal double taxation can generally be avoided by international double 
taxation agreem ents (completely if dual residency arises because 
under such an agreem ent a taxpayer may be resident only in one of the 
Contracting States). W ith econom ic double taxation, the situation is more 
complex, as the existence of international double taxation agreements 
only reduces double taxation by allowing a taxpayer to set off tax paid 
abroad23. In international tax practice, however, besides double taxation, 
double non-taxation of income may occur. This situation may arise if the 
taxpayer’s income is not taxed in either the State of the source (e.g. due to

20 C o n s ti tu tio n a l A c t N o  1 /1993, th e  C o n s ti tu tio n  o f  th e  C zech  R epublic.
21 For m o re  deta ils, see  D anuSe N e ru d o v a , Z d a n o v d n ip f i jm u  rez id en ta  C eske repub- 
liky  z e  zd ro jii v za h ra n ic l (T a xa tio n  o f  a  C zech R es id en t’s  In co m e  fr o m  Foreign Sources), 
in  1 2  (4 )  D a n e  a  p r a v o  v  p r a x i  3 1 - 3 8  ( 2 0 0 7 ) .

22 W ith in  th e  E u ro p ean  U n ion , th e  d o u b le  ta x a tio n  o f  d iv id en d s  pa id  b e tw e e n  a 
p a re n t c o m p an y  a n d  a  su b sid ia ry  is p re v e n te d  by  D irec tiv e  9 0 /435 /E E C  o n  p a re n t 
c o m p an ies  a n d  su b sid ia ries  -  fo r m o re  d e ta ils , see  D a n u s e  N e r u d o v a , H a r m o n i z a c e  

d a n o v y c h  s y s t e m u  z e m i '  E v r o p s k 6  u n i e  (H a rm o n isa tio n  o f  th e  Tax System s o f  the  
E U  M e m b e r  S ta tes), P raha : ASP1 236 (2005).
23 For m o re  d e ta ils  o n  th e  av o id an ce  o f  d o u b le  ta x a tio n , see  V l a s t i m i l  S o j k a , 

M e Z IN A R O D N I  Z D A N E N I Р Й П М й. S m LO UV Y  O  ZA M E Z EN i' D V O jfH O  z d a n 6 ni'  a  z a k o n  

о d a n i ' c h  z p r i ' j m u  (In te rn a tio n a l T a xa tio n  o f  th e  Incom es, A g reem en ts  o n  the  
A vo id a n ce  o f  th e  D oub le  T a xa tio n  a n d  th e  A c t on  th e  In co m e  Taxes), P raha : A SPI 324 
(2006).
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the granting of a tax advantage) o r the State o f residency (e.g. due to  an 
exemption from income tax).

1.36. An integral part o f the international tax practice is the issue of tax evasion, 
which mainly takes place internationally (in relation to  direct taxes) in the 
m anipulation of transfer pricing between associated enterprises for the 
formal transfer of profits to  countries with low tax burdens. Efforts to 
com bat tax evasion are being developed in this field at national level by 
m eans of unilateral action (usually included in national tax legislation) 
and bilateral or multilateral arrangem ents -  in particular by means of 
international double taxation agreements. M ultilateral action includes 
the A rbitration Convention o f M em ber States of the European Union and 
the European Com mission Directive on com bating tax fraud.

1.37. To sum m arize the above, there are three basic reasons why States enter 
into international double taxation agreements:
-  to  avoid international double taxation;
-  to  avoid international double non-taxation;
-  to  prevent o r reduce the possibility o f tax evasion.

In term s of areas covered by a double taxation agreem ent, these 
agreem ents can be divided into:
-  restricted agreements relating to  a specific type of income and capital;
-  com prehensive agreem ents relating to  all types o f incom e and capital.

1.38. There are currently two model conventions for the conclusion of com pre
hensive double taxation agreements, differing in particular by the criteria 
used as the basis for determining the State entitled to tax income. These are:
-  the model provided by the OECD (Organization for Economic 

Cooperation and Development) -  this model agreement is concluded 
between developed countries, as the right to tax income is left to  the 
State in which the taxpayer is resident;

-  the model provided by the UN (United Nations) -  this model agreement 
is mainly concluded with developing countries, as the right to  tax income 
is left to the State in which the taxpayer’s income source is located.

1.39. Agreem ents w ith the US are a specific international taxation chapter in 
their own right, as a different principle o f taxation is applied in them . 
The taxpayer s residency (and therefore unlim ited tax liability) is based 
on citizenship rather than on residence or the period tha t the taxpayer 
has rem ained in a particular country. Therefore, the opinion is often 
voiced that international double taxation agreem ents where one of the 
C ontracting States is the United States constitute a th ird  type of model 
agreement.

1.40. The development of international trade in the post-war years brought with 
it the need to  establish a mechanism through which it would be possible 
to eliminate international double taxation. In fact, in the post-war years 
a num ber of OECD M ember States were already party to  international 
double taxation agreements, not only based on the first model from 1928 
(drawn up by the UN), but also based on other models. However, the 
problem with these models was that they were not universally accepted
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by all States, and therefore the existence of different types of treaties 
significantly complicated the way international tax situations were handled. 
The above situation therefore required the establishment o f a single model 
setting out com mon principles, definitions, rules and methods o f taxation.

1.41. The first step towards the formation of this unified model for the 
conclusion of international double taxation agreements was made in 1955 
by the OEEC (the Organization for European Economic Cooperation, later 
the OECD), when the first recom m endation on the issue of international 
double taxation was adopted. In 1956, the Fiscal Com m ittee began working 
on the draft o f the first single model intended to unite international 
double taxation agreements concluded between OECD M em ber States. 
The Com m ittee drew up a “Draft Double Taxation Convention on 
Income and Capital". The OECD Council subsequently, in 1963, adopted 
a recom m endation on the basis o f which existing international double 
taxation agreements between OECD M ember States were to  be revised.

1.42. By virtue of experience gained in the process of reviewing existing 
agreem ents and, especially, in response to developments in cross-border 
trade, the draft o f the first single model was supplem ented and, in 1977, a 
new single model was adopted. Since the OECD Model Convention first 
emerged, it has had a growing influence on international tax relations as it 
enables countries with different national tax systems to  apply harm onized 
rules in the taxation of cross-border activities. The rise in the im pact of 
the OECD’s Model Convention is underscored by the fact that OECD 
M em ber States reviewed m ost o f their existing international agreements 
and by the fact that this model is also widespread am ong countries which 
are not OECD M em ber States. Agreem ents based on the OECD model 
are now made between non-m em ber countries. Further evidence of the 
growing influence o f the M odel Convention can be seen in the fact that it 
was used as the basis for the revision of the UN model, which had come 
into existence long before.

1.43. An international double taxation agreem ent concluded in accordance 
w ith the OECD model always concerns residents of the Contracting States 
and encompasses the taxation of income and capital. For the avoidance 
of double taxation (or, conversely, double non-taxation), the agreement 
establishes two categories o f rights:
-  non-exclusive right -  each o f the participating States is entitled to  tax 

income or capital;
-  exclusive right -  income and capital are to  be taxed by the State 

where the taxpayer is resident.
This m echanism ensures that the income or capital will not be taxed twice 
(or that will be taxed at least once). Regarding the taxation of income as 
dividends and interest, there is a limit on the am ount o f tax which may 
be applied by the source State. O n the o ther hand, the State in which 
the taxpayer (receiving income in the form of dividends or interest) is 
resident m ust allow the taxpayer to apply the exemption m ethod or a 
credit system, which leads to the avoidance o f double taxation.
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1.44. For the sake of completeness, we note that the first efforts by the League 
of Nations (subsequently the UN) to prevent double taxation date back to 
1921, when a group (the members of which were Italy, the Netherlands, the 
UK and the US) was established to study the aspects of international double 
taxation. In subsequent years, this working group was expanded to include 
other States. The group’s sessions between 1922 and 1927 resulted in a draft 
"Bilateral Convention for the Prevention of Double Taxation in the Special 
Matter of Direct Taxes Dealing with Income and Property Taxes”, "Bilateral 
Convention for the Prevention of Double Taxation in the Special M atter of 
Succession Duties" "Bilateral Convention on Administrative Assistance in 
M atters of Taxation” and “Bilateral Convention on Assistance in the Col
lection of Taxes”. The above drafts were sent to M ember and non-M ember 
States, which were invited to send representatives to  a General Meeting of 
Government Experts, held in 1928. This meeting led to the formation of a 
fiscal committee to deal with the creation of uniform rules for the taxation 
of cross-border activities. In 1933, the "Convention for the Allocation of 
Business Income between States” was drafted. In 1940, a conference was 
held in Mexico which adopted the "Mexican Model” -  the "Model Bilateral 
Convention for the Prevention of the Double Taxation of Income" and the 
“Model Bilateral Convention for the Establishment o f Reciprocal Adminis
trative Assistance for the Assessment and Collection of Direct Taxes” As in 
the case of agreements based on the OECD model, these model conventions 
were also constantly revised. Another revision, focusing on the taxation of 
interest, dividends, royalties and pensions, followed in London (the London 
Model) in 1946. After 1954, all international taxation activities transferred 
to the OEEC (later the OECD), where they have remained ever since.

1.45. In the mid-1960s, interest in the problem of international double taxation 
was also resurrected at the United Nations. The aim was to  encourage 
foreign investment flows to developing countries. This interest eventually 
resulted in a series of negotiations between 1968 and 1977. Based on 
the results of sessions, the UN Model Convention was drafted and then 
adopted in Geneva in 1979. It was published in 1980 under the title 
“Model Double Taxation Convention between Developed and Developing 
Countries”. In response to  changing economic and financial environm ent, 
greater globalization, and the m ushroom ing of tax havens, this single 
model again had to be revised in the 1990s.

1.46. The UN Model Convention is a com prom ise between taxation in the 
State of residency and taxation in the source State, but places much 
greater emphasis on taxation in the source State than the OECD Model 
Convention. Nevertheless, in the application of the principle of taxation 
in the source State the Convention anticipates that:

-  in the taxation of income from assets abroad, related expenses will 
be taken into account and therefore only net income will be taxed;

-  taxes will not be so high as to discourage foreign investment;
-  income from investments will be divided fairly with the country

16 I providing the capital.
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The UN Model contains a much broader definition of a perm anent 
establishment; the duration required to  give rise to  a perm anent 
establishm ent is only six m onths (compared to  12 m onths in the OECD 
Model). Insurance enterprises are also deem ed to  have a perm anent 
establishm ent in the o ther Contracting State if they collect prem ium s in 
that other State. N ot least, the UN M odel regards facilities or stocks stored 
for the distribution of goods or trading as a perm anent establishment.

1.47. Business profits are closely linked to the existence of perm anent 
establishments, hence there are differences here, too. Under the UN Model, 
the profits of an enterprise in one State are taxable only in that State, unless 
the enterprise carries on business in the other State through a permanent 
establishment situated therein. If it engages in business in this way, its 
profits may be taxed in the other State in so far as they can be attributed to 
the perm anent establishment or sales of goods in that other State which are 
the same as or similar to those sold through the perm anent establishment.

1.48. The basic difference between the UN Model and the OECD M odel in 
respect o f dividends, interest and royalties is the fact that the UN Model 
Convention does no t include withholding tax rates, instead leaving this 
issue open to bilateral negotiations. In the case o f royalties, the UN Model 
allows these fees to  be taxed in the source State unless the tax imposed 
exceeds a certain percentage of the gross am ount (whereas in the OECD 
Model royalties can be taxed only in the State in which the beneficiary is 
resident). Under the UN Model, the source State is entitled to  tax gains 
derived from the alienation of property. Gains from the alienation of 
shares or o ther similar rights in a com pany whose assets consist directly 
or indirectly principally of immovable property situated in the source 
State may be taxed in that State (the same wording was incorporated 
into the OECD Model Convention in 2003). O ther income is taxed in the 
source State under the UN M odel and in the State in which the beneficiary 
taxpayer is resident under the OECD Model.

1.49. As m entioned above, one of the objectives of international double taxation 
agreem ents (irrespective of whether they are concluded in accordance 
with the UN or OECD Model) is to  prevent international double taxation.
This is done through various m ethods for the avoidance of double taxation 
(see Article 23 of the OECD Model Convention and Article 23 o f the UN 
Model Convention). International tax practice distinguishes between two 
basic groups o f m ethods:

-  the credit system,
-  exemption.

W ith the credit system, tax paid abroad can typically be set off against the 
tax liability in the State in which the taxpayer is resident. In respect of 
exemption methods, whether or not income has been taxed abroad plays no 
role -  income generated abroad is exempt from taxation. The fundamental 
difference between the methods is that ixem ptibn methods address 
income, while credit methods deal with the am ount of taxes pat» Abroad. 1
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1.50. Article 23A of the OECD Model Convention offers exem ption as a 
m ethod of avoiding double taxation. As the fact o f w hether o r no t income 
has been taxed abroad is irrelevant in the application of exemption 
m ethods, theoretically this could lead to the international double non
taxation of income. Exemption m ethods can be broken down into:

full exemption,
-  exemption with progression.

In recent years, the European Union has started  debating the greater 
transparency and simplification of international double taxation issues 
within the single market. The European Commission's goal is to  create 
a model “EU double taxation convention" based on the OECD Model, 
under which M em ber States enter into bilateral and m ultilateral double 
taxation agreements.

1.51. In 2002, the EU Model Tax Convention, based on the OECD Model, was 
drafted. This single convention, upon being signed by all M ember States 
of the European Communities, was intended to replace existing bilateral 
agreements between M em ber States. A similar double taxation agreement 
exists, for example, between the Nordic countries -  the Nordic Treaty, 
concluded between Denmark, Finland, Iceland, Norway and Sweden.

1.52. In view of the fact that the introduction o f this model requires unanim ous 
adoption by all M em ber States, since it m ust be approved in the form of 
a directive in order to  be binding on all parties, no particular success has 
been achieved in this field. Therefore, this area will, unfortunately, remain 
coordinated only through the judgm ents o f the European C ourt o f Justice 
until an EU Tax Convention is created and adopted which is acceptable 
to all M em ber States. In this context, attention should be drawn to the 
Lisbon Treaty24, which has been in force since 1 D ecem ber 2009 and 
gave the European Union exclusive com petence in the field of foreign 
direct investment. The European Com mission responded to  this change 
in July 2010 by proposing to  introduce a m onitoring system that would 
impose the new obligation on M ember States to have existing agreements 
reviewed in order to identify any provisions incompatible w ith European 
law. If the Com mission were to  discover any problem s in this respect, the 
M em ber State would be required to renegotiate the agreem ent; if that 
M em ber State takes no action or fails in its attem pt at renegotiation, the 
agreem ent would become unlawful. The protection o f foreign investment 
was and is governed by bilateral investment agreem ents. It should be 
noted, however, that there will com e a tim e w hen a European investment 
agreem ent is concluded with a th ird  country, although, for the tim e being, 
there is no indication of when this will happen25.

24 For m o re  d e ta ils , see  A l e x a n d e r  J. B e l o h l a v e k ,  O c h r a n a  p r i ' m y c h  z a h r a - 

n i c n i c h  i n v e s t i c  v  E v r o p s k e  u n i i  (P rotection  o f  Foreign D irec t In v e s tm e n ts  in  the  
EU ), P raha: С . H . B eck 22 0  (2010).
25 Ivo Janda, M agdalena  Lickovd, N o va  evropskd  p o litik a  ochrany za h ra n icn ich  
investic -aneb  p f ip r a v n e  p rd ce  za c in a ji (N ew  E uropean  P olicy o f  th e  In ve stm e n t
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Appendix:
List o f th e  C zech R epublic’s Existing D ouble T axation  A greem ents 
C oncern ing  Tax on  Incom e o r Tax on  Incom e an d  C apital 
as a t 1 January  2010

C on trac ting  State Valid as of

Reference in C ollection  of 
Laws [Coll.] (or Collection 
of In ternational Treaties 

[ColLLt.])

Financial Bulletin 
[Financni zpravodaj]

A lbania 10. 9 .1996 270/1996 Coll. 12/96

A rm enia 15 .7 . 2009 86/2009 ColLLt.
A ustralia 2 7 .11 .1995 5/1996 Coll. 2 /96
A zerbaijan 16 .6 . 2006 74/2006 ColLLt 1/2/2007

Belgium 24 .7 . 2000 95/2000 ColLLt.
4 /2001,9 -10 /2003 ,

6-7/2007
Belarus 15 .1 .1998 31/1998 Coll. 5/98, 11/98
Brazil 1 4 .11 .1990 200/1991 Coll.
Bulgaria 2 .7 .1 9 9 9 203/1999 Coll.
C hina 2 3 .12 .1987 41/1988 Coll. 6 /88 , 11/97, 3/2000
D enm ark 2 7 .1 2 .1 9 8 2 53/1983 Coll. 4 /83

Egypt 4 .1 0 . 1995 283/1995 Coll. 1/96
Estonia 26. 5 .1995 184/1995 Coll. 12/2/95
Ethiopia 30. 5. 2008 54/2008 ColLLt.
Philippines 23. 9. 2003 132/2003 ColLLt. 11/2004
Finland 12.12. 1995 43/1996 Coll. 2/98, 1/2005
France 1. 7. 2005 79/2005 ColLLt. 12/1/05, 11/12/06
G eorgia 4. 5. 2007 40/2007 ColLLt. 8-9/2007
C roatia 2 8 .1 2 .1 9 9 9 42/2000 ColLLt 6/2000, 3/2001
India 2 7 .9 .1 9 9 9 301/1999 Coll. 7/8 /2000
Indonesia 2 6 .1 .1 9 9 6 67/1996 Coll. 4-5/99
Ireland 2 1 .4 .1 9 9 6 163/1996 Coll. 5 /98 ,4 /2009
Iceland 28.12 . 2000 11/2001 ColLLt

Italy 26. 6. 1984 17/1985 Coll.
4 -5 /87 ,12 /97 ,4 -5 /99 , 

1/1/2003
Israel 23. 12. 1994 21/1995 Coll. 1 /95 ,4 /95
Japan 2 5 .1 1 .1 9 7 8 46/1979 Coll. 5 /80
South  Africa 3 .1 2 . 1997 7/1998 Coll. 3 /99
Jordan 7 .1 1 .2 0 0 7 88/2007 ColLLt
SFRY
(form er Yugoslavia)

17. 4. 1983 99/1983 Coll. 3-4/84, 5/94

C anada 28. 5. 2002 83/2002 ColLLt 11-12/2002
K azakhstan 29. 10. 1999 3/2000 ColLLt 4-5/2000, 4/2009
South  Korea 3. 3. 1995 124/1995 Coll. 10/95
N o rth  K orea 7 .1 2 . 2005 3/2006 ColLLt
Kuwait 3. 3. 2004 48/2004 ColLLt
C yprus 2 6 .11 .2009 120/2009 ColLLt
Lebanon 24 .1 . 2000 30/2000 ColLLt
L ithuania 8. 8 .1995 230/1995 Coll. 12 /2 /95 ,12 /97

P ro tec tion - th e  P repara tory  W orks H a ve  B een  In itia ted ) , availab le in  C zech  at: h ttp :/ /  
w w w .e p ra v o .c z /to p /c la n k y /n o v a -e v ro p sk a -p o li t ik a -o c h ra n y -z a h ra n ic n ic h - in v e s t ic -  
an eb -p rip rav n e -p rac e -zac in a ii-6 5 9 0 8 .h tm l (accessed  o n  D e cem b er 20, 2010).
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Latvia 22. 5 .1995 170/1995 Coll. 9 /95 , 5/96
Luxem bourg 30. 12.1992 79/1993 Coll. 10-11/93
H ungary 2 7 .1 2 .1 9 9 4 22/1995 Coll. 1/95
M acedonia 17. 6. 2002 88/2002 ColLLt. 9-10/2002
M alaysia 9 .3 .1 9 9 8 71/1998 Coll. 4-5/99
M alta 6. 6 .1997 164/1997 Coll. 11/97
M orocco 18.7. 2006 83/2006 ColLLt. 1/2/2007
M exico 27 .12 . 2002 7/2003 ColLLt. 2-3/2004, 8-9/2007
M oldova 2 6 .4 . 2000 88/2000 ColLLt.
M ongolia 22. 6 .1998 18/1999 Coll. 2/99
G erm any 17.11 .1983 18/1984 Coll. 3-4/84
N igeria 2 .1 2 .1 9 9 0 339/1991 Coll.
N etherlands 5 .1 1 .1 9 7 4 138/1974 Coll. 5/80, 9 /97 ,1 /98 , 7-8 /99
N orway 9. 9. 2005 121/2005 ColLLt. 12/1/2005
N ew  Zealand 29. 8. 2008 75/2008 ColLLt. 4/2009
Poland 2 0 .1 2 .1 9 9 3 31/1994 CoU. 2/96
Portugal 1 .10 .1997 275/1997 CoU. 3/99
A ustria 22. 3. 2007 31/2007 ColLLt. 6-7/2007
Romania 11 .8 .1994 180/1994 Coll. 12-1/94
Russia 18. 7 .1997 278/1997 Coll. 12/98, 1/2/99
G reece 23. 5 .1989 98/1989 Coll. 11-12/89
UAE (U nited A rab 
Em irates) 9. 8. 1997 276/1997 Coll.

S ingapore 21. 8. 1998 224/1998 Coll. 1/2/99
Slovakia 14.7. 2003 100/2003 ColLLt 7-8/2003
Slovenia 28. 4. 1998 214/1998 Coll. 10/98

Serbia and M ontenegro 2 7 .6 . 2005 88/2005 ColLLt. 10/1/2005, 8-9/2007, 
1-2/2009

Sri Lanka 19. 6. 1979 132/1979 Coll. 5/80
Syria 12. 11.2009 115/2009 ColLLt.
Spain 5. 6. 1981 23/1982 Coll. 3/82
Sweden 8. 10. 1980 9/1981 Coll. 1 /81 ,2 /98
Sw itzerland 2 3 .10 . 1996 281/1996 Coll. 12 /96 ,4 /2 /2005
Tajikistan 19.10. 2007 89/2007 ColLLt.
Thailand 14. 8. 1995 229/1995 Coll. 1/98
Tunisia 25.10 . 1991 419/1992 Coll. 10/95
Turkey 16.12 . 2003 19/2004 ColLLt. 4-5/2004
U kraine 2 0 .4 .1 9 9 9 103/1999 Coll. 3/2000
US (U nited States) 23. 12. 1993 32/1994 Coll. 11 /94 ,3 /96
U zbekistan 15.1. 2001 28/2001 ColLLt. 6/2001
U nited  K ingdom  of 
G reat B ritain and 
N orth ern  Ireland

2 0 .12 .1991 89/1992 Coll. 6 /92 ,12 /96

Venezuela 12 .11 .1997 6/1998 CoU. 4-5/99
V ietnam 3. 2 .1998 108/1998 CoU. 6/98
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S u m m a ries

DEU [Steuerliche Aspekte von Auslandsinvestitionen]
Die Globalisierung der Wirtschaftsmdrkte erzwingt die Beseitigung von 
Handelshemnissen und ruft nach freiem Kapitalverkehr Wo das verfiigbare 
Kapital dann tatsdchlich investiert wird, hdngt mafigeblich von mehreren 
Kriterienab,alsderen wichtigstes die Frage der steuerlichen Belastunggeltendarf 
Dies fiihrt zu dem sog. Steuerwettbewerb, der in letzter Konsequenz keineswegs 
ein positives Phdnomen sein muss, da Steuersenkungen naturlich die Fiscus- 
-Einnahmen verringern, und wenn diese vorrangig gesetzliche Pflichtaufgaben 
zu erfullen haben, entstehen stetig wachsende Budgetdefizite, die auch unter 
grofien Anstrengungen hochstens reduziert, aber nicht beseitigt werden konnen. 
Innerhalb des Problemfelds Auslandsinvestitionen dominiert selbstverstdndlich 
die Forderung nach einer Vermeidung der Doppelbesteuerung. Der vorliegende 
Beitrag versucht, den diesbeziiglichen Ansatz Tschechiens ndherzubringen.

CZE [Dahove aspekty zahranicnich investic]
Globalizace ekonomickeho trhu si vynucuje odstrahovdnl obchodnich prekdzek 
a zddd si umozneni presunu kapitdlu. Pro umisteni volneho kapitdlu je pak 
rozhodujici nikolik kritdrii, kdy za nejdulezitijsi muzeme povazovat otdzku 
dahoveho zatizeni. Dochdzi ke vzniku tzv. danove konkurence, coz ve svem 
dusledku nemusi byt jevpriznivy, protoze se snizenim dani dochdzisamozrejmi 
ke snizeniprijmCi verejnych rozpoctd a pokud verejne rozpocty maji predevsim 
mandatorni vydaje, potom vznikaji rozpoctove schodky, ktere namstaji 
a s velkymi obtizemi se je dari m axim dlni snizovat, ale v zddnem pripade 
odstranit. V  problematice zahranicnich investic je samozrejme dominujici 
pozadavek na zabrdneni dvojiho zdanini. Na problematiku pristupu Ceske 
republiky na tomto useku se snazipoukdzat tento prispevek.

PO L [Aspekty podatkow e inwestycji zagranicznych]
Republika Czeska w nieunikniony sposdb wlqczyla si? w niezbyt odleglej 
przeszlosci w handel mi$dzynarodowy, со wynikalo z  rozmiarow gospodarki 
i jej otwartosci. Proces ten nastqpil pod koniec ubieglego wieku i zyskal 
dodatkowo na znaczeniu wraz z przystqpieniem Czech do Unii Europejskiej 
w 2004 roku. Porzqdek prawny Republiki Czeskiej zmuszony byt zareagowac 
na potrzeb$ tworzenia nowych spolek z udzialem kapitalu zagranicznego, na 
restrukturalizacje wielu spolek lub ich wtqczanie do nadnarodowych grup, 
a to wszystko za cen$ poszukiwania optymalizacji podatkowej. Artykul 
przedstawia spojrzenie na inwestycje zagraniczne i na umowy о zapobieganiu 
podwojnemu opodatkowaniu.

FRA [Aspectsfiscaux des investissements dtrangers]
Dans un passd rdcent, la Rdpublique tchdque n’a pas pu dviter son integration 
dans le commerce international en raison de la taille et de I’ouverture de son 
dconomie. Ce processus a ddbutd d la fin  du sidcle dernier et s’est accentud avec 
I’adhdsion de la Rdpublique tchdque a I'Union europdenne en 2004. L’ordre juri- 
dique de la Rdpublique tchdque devait rdagirau besoin de creation de nouvelles
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societes avec la participation de capitaux etrangers, a la restructuration d ’un 
grand nombre de sociёtёs ou a leur entrie dans des groupes supranationaux, 
tout cela en recherchant une optimisation fiscale. Larticle porte un regard sur 
les investissements ё1гangers et les conventions relatives d la double imposition.

RUS [Налоговые аспекты иност раны х инвест иций)
Недавнее прошлое Чешской Республики было отмечено ее неизбежным 
включением в международную торговлю, что связано с размерами и от
крытостью экономики страны. Этот процесс начался в конце прошло
го века и приобрел особую значимость со вступлением Чешской Респу
блики в Европейский Союз в 2004 году. Правовые нормы Чешской Респу
блики были вынуждены реагировать на необходимость создания но
вых компаний с участием иностранного капитала, реструктуризацию  
ряда компаний или их вступление в транснациональные группы в свя
зи с поиском решений по оптимизации налогообложения. В статье рас
сматриваются иностранные инвестиции и соглашения об избежании 
двойного налогообложения.

ES [Aspectos f  scales de las inversiones extranjeras]
En el pasado reciente la Republica Checa no pudo evitar involurarse en el 
comercio internacional, por el hecho de ser una economia abierta у  de tamano 
reducido. Ese proceso se produjo a finales del siglo pasado у  cobro importancia 
con la adhesidn de la Republica Checa a la Union Europea, en el aho 2004.
La legislacidn у  el orden jurldico de la Republica Checa tuvieron que reaccionar 
a la necesidad de constituir nuevas sociedades comerciales con participacion 
material extranjera, reestructurar una serie de sociedades, у  tomar posicion 
de cara a la incorporacion de estas ultimas a grupos transnacionales, todo ello 
al precio de buscar la optimizacion fiscal. Los autores del articulo ofrecen su 
visidn respecto de las inversiones extranjeras у  de los acuerdos para evitar la 
doble tributacidn.
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A bstract I The fa c t tha t a state is a party  to arbitration 
does not give the arbitrators the status o f  public 
officers or subjects o f  public law, let alone [public] 
international law. Arbitration is, above all, a universal 
procedural mechanism. The principal specifics o f  
investment arbitration become especially apparent 
in connection with the application o f  substantive 
standards. Confidentiality and  publicity/privacy are 
predom inantly procedural issues. Opinions tha t argue 
tha t there exists any global, internationally recognized 
principle o f  confidentiality as an intrinsic fea ture to 
arbitration are illusory. Standards o f confidentiality are 
subject to im portant territorial differences th a t depend  
on the seat o f  arbitration. The only universally accepted 
principle is probably the principle o f  confidentiality 
o f  hearings and  the obligation o f confidentiality binding 
on the arbitrators. This applies not only to inter
national commercial arbitration, bu t also to investment 
disputes. Even in investment disputes, the parties 
enjoy a high standard o f autonom y when it  comes 
to confidentiality and  the disclosure o f information. 
Although we cannot deny the existence o f  a qualified 
public interest in investment disputes, this aspect 
should not influence confidentiality, publicity or the 
disclosure o f information, because the ultim ate interest 
in the disclosure o f information in investment protection 
cases principally benefits the nationals o f  the host 
state. The author is o f the opinion th a t these nationals 
could dem and the disclosure o f  information regarding 
a particular dispute directly upon the host state and  
according to the mechanisms th a t the particular state 
employs fo r  the purpose o f  the disclosure o f information
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by the state (legislation regulating access to information, etc.). The author  
has serious doubts as to the power and  the entitlem ent or authorization  
o f  arbitrators to make broad decisions on the disclosure o f information  
concerning the particular proceedings by one o f  the parties. They cannot 
assess the interests o f  a third party (a person who is not a party to the 
proceedings). This does not apply in exceptional cases where the arbitrators 
restrict the right o f the parties to disclose a specific piece o f information in 
procedural situations th a t could jeopardize the course and the purpose 
o f  the proceedings. This is the only aspect within the power o f arbitrators 
as concerns publicity. Nonetheless, such measures ought to be exceptional 
and  adopted only in cases o f  specific and  im m inent danger.

I. Legitimacy of Waiver of Rights
2.01. It is all too frequently argued that confidentiality and privacy are the 

main features o f arbitration. We can agree with the statem ent that 
the access of the public to inform ation about arb itration  is principally 
different in litigation as opposed to  arbitration. Naturally, this aspect 
can often be the reason why this particular m ethod of dispute resolution 
is the preferred option. It is no t necessary to assume a priori that the 
ultim ate objective is to  conceal any unlawful conduct o f the parties from 
public authority, although such cases cannot be entirely ruled ou t e ither1. 
Indeed, experience shows, unfortunately, that these cases are m ore and 
m ore frequent2. The reason for choosing arbitration w ith restricted  or 
excluded public access often lies in a legitim ate effort to  pro tect trade 
secrets that could be jeopardized by public court proceedings. Indeed, 
the European C ourt o f H um an Rights has repeatedly ruled3 that waiving 
the right to  a public hearing (public proceedings) is legitim ate if based

1 See, fo r in s tan ce , N igel Blackaby, P ub lic  In te res t a n d  In v e s tm e n t T rea ty  A rb itra 
tio n , 1 (2) O G E L  (2003); e le c tro n ic  v e rs io n  available a t: h ttp ://w w w .o g e l.o rg /a rtic le . 
asp?kev= 1198  (accessed  o n  O c to b e r  17, 2010).
2 See, fo r in s tan ce , A l e x a n d e r  J. B e l o h l a v e k , A r b i t r a t i o n , O r d r e  P u b l i c  a n d  

C r i m i n a l  L a w , Kiev: T axon  m arg . 858 (2009).
3 In  c o n n ec tio n  w ith  a rb itra tio n , see , fo r in s ta n ce , O sm o S u o v a n iem i e t  al. v. F in la n d  
(D ec.), ap p lica tio n  no. 31.737, F eb ru ary  23, 1999. Fair tria l, n am ely  th e  h o ld in g  
o f  a  h e a r in g  a n d  pub lic ity  o f  p ro c eed in g s , w as d iscu ssed  by  th e  E C tH R  g enerally  in  
co n n e c tio n  w ith  litiga tion , fo r in s tan ce , in  (i) A lla n  Jacobsson  v. Sw eden , EC H R  Rep., 
F eb ruary  19, 1998 (u n rep o r ted ) ; (ii) H d ka n sso n  v. Sw eden , 13 EH RR  1 (1990), ECH R 
Rep.; (iii) P augerv. A u s tr ia ,  25  EHRR 105 (1997), ECH R Rep.; a n d  (iv) B rya n  v. U n ited  
K ingdom , 21 EH RR 342 (1995), E C H R  Rep. Public access to  c o u r t p ro c eed in g s  w as 
specifically  ad d re ssed  by  th e  E C tH R , fo r in s tan ce , in  th e  fo llow ing  cases: (v) D ien n e t  
v. France, 21 EHRR 554 (1995), EC H R  Rep.; (vi) S u tte r  v. S w itzer la n d ,  6  EH R R 272 
(1984), EC H R  Rep.; (vii) R u iz -M a te o  v. Spa in , 16 EHRR 505 (1993), EC H R  Rep.; (viii) 
X  v. A u s tr ia  (C om m iss ion  Dec.), N o . 5362 /72 , 42  C D  145 (1972), E C om H R ; a n d  (ix) 
K a m a sin sk i  v. A u s tr ia ,  13 EHRR 36 (1989), EC H R  Rep.
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on a voluntary expression of will4. A rbitration thus offers an effective 
m echanism  for the legitim ate protection of trade secrets and similar 
values often representing valuable assets5; at the same time, it enables 
efficient enforcem ent of rights in  contentious proceedings w ithout 
endangering these "values”. The waiver of the right to a public hearing 
by entering into an arbitration agreem ent does not breach the principle 
o f proportionality, taking into account the interest in the protection 
of certain, mostly com mercially significant circum stances6. However, 
the author would like to  em phasize tha t he is not o f the opinion that 
the waiver of publicity (the exclusion of the public) in arbitration and 
especially fu l l  confidentiality are aspects that are globally considered 
natural (or implied) defining characteristics of an arbitration agreem ent7.

4 A t th e  sam e  tim e , how ever, th e  w aiver (ren u n c ia tio n ) o f  a  p a rtic u la r  r ig h t (as a 
c o m p o n e n t o f  fa ir tria l) m u s t b e  unequ ivoca l. See th e  EC tH R  in  O sm o S u o va n iem i  
e t al. v. F in la n d  (D ec.), ap p lica tio n  no. 31.737, F eb ruary  23, 1999 e t al. H ow ever, 
c e r ta in  so u rc es  a rg u e  th a t  a n  a rb itra tio n  ag re em en t au to m a tic a lly  im p lies a n  in te re s t 
in  ex clud ing  th e  pub lic . T h is  is p a rticu la rly  typ ica l o f  co m m o n  la w  co u n trie s . See, for 
in s tan ce , D a v i d  Jo s e p h , Ju r i s d i c t i o n  a n d  A r b i t r a t i o n  A g r e e m e n t s  a n d  T h e i r  

E n f o r c e m e n t , L ondon : Sw eet & M axw ell 97, M arg . 4. 22  (2005). The a b o v em en tio n ed  
a u th o r  is re fe ren c in g  D ept, f o r  E conom ic P olicy o f  th e  C ity  o f  M oscow  v. B ankers  T ru st  
Co. In te rn a tio n a l B a n k ,  [2004] 2  Lloyd's R ep. 1 ,17 .
5 See, fo r in s tan ce , P e tr  H ajn , S o u k ro m o p rd vn i o chrana  obchodn iho  ta je m stv i  
[Protection o f  Trade Secrets  u n d er  P riva te  Law ), 4  (2 )  P r u m y s l o v 6  v l a s t n i c t v ! 

3 3  ( 1 9 9 4 ) .  T h ere  a re  c e r ta in ly  g o o d  re a so n s  to  re g a rd  tra d e  sec re ts  o f  v a rio u s  k inds 
a s  in tan g ib le  asse ts  in  th e  b ro a d e s t sen se  o f  th e  w ord , w h e th e r  th e ir  su b je c t m a tte r  
is a  fo rm ally  p ro te c te d  rig h t o r  n o t. In d eed , th e  fac t th a t  r ig h ts  to  in tan g ib le  a sse ts  
in c lu d e  m u c h  m o re  th a n  fo rm ally  p ro te c te d  an d  form ally  p ro te c ta b le  rig h ts  in  th e  area  
o f  so -ca lled  in te llec tu a l p ro p e rty  th a t  a re  usually  m o s t p ro te c te d  on ly  o n  th e  basis  o f 
th e  p rin c ip le  o f  te rr i to r ia lity  (d esp ite  th e  fac t th a t  s u ch  fo rm al p ro te c tio n  is p rov ided ), 
th e  sign ificance  o f  tra d e  s e c re ts  in  th e  b ro a d e s t sense  is  cruc ia l; a spec ia l d im en s io n  o f 
th is  m ea n in g  m an ife s ts  itse lf  especially  in  re la tio n sh ip s  w ith  a n  in te rn a tio n a l e lem en t, 
o r  in  in te rn a tio n a l com m erc ia l tra n s a c tio n s  (a lth o u g h  n a tu ra lly  n o t  on ly  a contrario). 
See, fo r in s tan ce , Ivo S ronek , M ez in d ro d n i obchod a  p rd va  к  d u s e v n im u  v la s tn ic tv i  
(In te rn a tio n a l C om m erce  a n d  In te lle c tu a l P roperty  Rights), 8  ( 1 - 2 )  P r u m y s l o v e  

v l a s t n i c t v i '  9  (1 9 9 8 ) ;  A les Z ab rs , K now -H ow , so u cd s t v la s tn ic tv ifirm y , h ospodaren i 
s  n im  a  jeho  ochrana  (Know-H ow , a  C o m p o n en t o f  th e  C o m p a n y ’s  Assets, M a n a g em en t 
a n d  P ro tec tion  o f  K now -H ow ), 3  (2 )  P r u m y s l o v 6  v l a s t n i c t v i '  3 7  ( 1 9 9 3 )  e t al.
6 See, fo r in s tan ce , Juraj G u o th , C harak teristika  m a je tkovych  p r d v  (D escrip tion  o f  
P roperty  Rights), 7  (2) D a n o v a  a  h o s p o d a r s k a  k a r t o t e k a  (1999); A lex an d er J. 
B elohldvek, V yzn a m  p o jm u  m a je tko ve  p rd vo  v obcanskoprdvn ich  a  hospoddrskych  
v zta z ic h  (M ean ing  o f  Term  “P roperty  R ight" in  C iv il-L aw  a n d  E conom ic R ela tionships), 
13 (12) P r a v o  a  p o d n i k a n i  2  (2005).
7 See, fo r in s tan ce , L o r d  M u s t i l l  &  S t e w a r d  C .  B o y d  Q C ,  C o m m e r c i a l  

A r b i t r a t i o n , L ondon : B u tte rw o rth s  L aw  41 (2nd ed . 1989). T hese  a u th o rs  d e sc rib e  
th e  a rb itra tio n  ag re e m en t as hav ing  th e  fo llow ing  n a tu r a l fea tu res:  (i) th e  re su lts  a re  to  
be  b in d in g  o n  th e  p a rtie s ; (ii) th e  su b stan tiv e  rig h ts  a re  to  be  d e te rm in e d  by  th e  p e rso n  
to  w h o m  d isp u te s  a re  re fe rred ; (iii) th e  T r ib u n a ls  ju r isd ic tio n  is d e te rm in a b le  from  
w h a t th e  p a rtie s  have ag reed ; (iv) th e  p a rtie s  to  th e  ag re em en t m u s t e ith e r  ag ree  u p o n  
a n  a rb itra to r  o r  a  m e th o d  by w h ich  h e  o r  sh e  m ay b e  a p p o in te d ; (v) im p a rtia lity  m ust 
b e  exp lic it o r  im p lic it; a n d  (vi) th e  p a rtie s  m u s t in te n d  fo r  th e  d ec isio n  o r  aw ard  to  be
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Exceptions in com m ercial arbitration are territorially conditioned, they 
can follow from the applicable arbitration rules, o r any [other]8 express 
or implied 9 agreem ent of the parties.

II. Arbitration as Universal Procedural Mechanism
II. 1. Specifics o f Treaty Arbitration in Investor \ .  S ta te  Disputes

2.02. Investor state (the so-called host state) arbitration exhibits many specific 
features when com pared to international commercial arbitration. The 
main difference lies in the fact that the jurisdiction of the fo ru m  is based 
on public international law instrum ents. These primarily include bilateral 
or multilateral international treaties between sovereigns, as subjects of 
international law. This article does not consider w hether the investor's 
rights are prim ary (original) or derived rights. Provisions regulating 
the settlem ent of investor v. state  disputes (usually proposing several 
alternatives) incorporated in international treaties do not, in the opinion 
of the author, constitute arbitration agreements. Applying the term ino
logy of private law to the definition of the nature of such provisions, it 
is the host state’s offer of an arbitration agreement. This offer is limited 
by the term  (validity and individual effects, i.e. term s ratione temporis) 
of the respective instrum ent of international law, and it is extended to 
an unlim ited num ber of interested parties (recipients) defined solely 
by subjective elements (definition of investor under the respective 
instrum ent) and the scope of the international treaty (definition of 
investment). Nonetheless, the author considers an arbitration agreem ent 
to be concluded even in investor v. state  disputes. An arbitration 
agreem ent com es into existence as soon as the investor declares his or 
her irrevocable will to  make claims against the host state in arbitration (in 
the m anner offered by the international treaty), and thereby accepts the 
offer o f  an arbitration agreement10. It is an agreem ent on the settlem ent

enfo rceab le . T he a u th o r  be lieves th a t  it is n ece ssa ry  to  a d d  a n o th e r  fea tu re , in  p articu lar, 
th e  exp lic it o r  im p lic it w aiver o f  c o u r t  ju r isd ic tio n  o n  th e  m erits .
8 A g ree m en t o n  a  p a r tic u la r  fo r u m  v e ry  o ften  c o m p rise s  a n  ag re em en t o n  th e  a p p lic a 
t io n  o f  p a rtic u la r  a rb itra tio n  ru le s  o r  o th e r  p ro c e d u ra l laws, ru le s  o r  s ta n d a rd s .
9 T he  a u th o r  is n o t o f  th e  o p in io n  th a t  a n  a g re em e n t o n  co n fid en tia lity  reg a rd in g  
th e  m a in  c o n tra c t  w o u ld  a t th e  sam e  tim e  im ply  a n  a g re e m e n t o n  con fid en tia lity  
c overing  th e  a rb itra tio n  p ro ceed in g s  p u rs u a n t to  th e  a rb itra tio n  c lause  in c o rp o ra te d  
in  th e  m a in  c o n tra c t. O n e  cou ld  possib ly  a rriv e  a t su ch  c o n c lu sio n s  o n  th e  basis  o f  a 
re m a rk  m e n tio n e d  in  Jeffrey W . Sarles, So lv ing  th e  a rb itra l co n fid en tia lity  co n u n d ru m  
in  in te rn a tio n a l a rb itra tio n  10; availab le a t: h ttp ://w w w .ap p e lla te .n e t/a rtic le s / 
C o n fid en tia litv .p d f (accessed  o n  S e p te m b e r 11, 2010), a l th o u g h  J. W . Sarles defin ite ly  
m ean s th e  con fid en tia lity  c lause  in c o rp o ra te d  d irec tly  in  th e  a rb itra tio n  clause 
(a rb itra tio n  ag reem en t).
10 T he a u th o r  in ten tio n a lly  avo ids analysis o f  th e  a lte rn a tiv e s  o ffered  by  a  n u m b e r 
o f  in v estm en t tre a tie s, n am ely  th e  ju risd ic tio n  o f  th e  c o u r ts  o f  th e  h o s t s ta te  o v e r th e  
re so lu tio n  o f  a  p a rtic u la r  in v e stm en t d isp u te . I t is t ru e  th a t  th is  a lte rn a tiv e  is only  
e le c te d  in  ex cep tio n a l cases  (a p a rt f ro m  m a n d a to ry  ap p lic a tio n  o f  th is  o p tio n  u n d e r  th e
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of a particular, already existing dispute. The author does not consider it 
necessary to elaborate on those cases in which the arbitration agreement 
is already incorporated in an individual contract between the host state 
and a particular investor regarding a specific investment. This situation 
does no t differ from o ther investment disputes with respect to the matters 
analyzed in this article, or it is even less complicated due to  the fact that 
the respective individual contract often contains a dispute resolution 
clause (usually a specific arbitration clause).

II.2. Diverse Theories on Confidentiality o f Arbitration 
and High Degree o f Dependence on The Standards 
in Particular Countries

II.2.1. C ontroversia l M yths a b o u t U niversal N a tu re  o f  Im p lied  
N a tu ra l Features o f  A rb itra tion

2.03. Every state {lex arbitri and national practice) has its own approach to 
publicity/privacy or confidentiality of arbitration11, which are often 
principally different from one another. The author is o f the opinion that 
publicity and confidentiality of arbitration depend on the place at which 
the particular proceedings take place (seat of arbitration). The seat of 
arbitration is a factor that the parties can influence and thereby express 
their will as regards the publicity and confidentiality of the particular 
proceedings. However, it is difficult to fully com prehend these matters 
without a detailed comparative knowledge of the practice in the individual 
countries, at least those that are in the individual legal cultures and regions 
often selected as the seat of arbitration. International commercial (in 
this case both substantive and procedural) customs play an im portant 
role in this area as well12. However, they are more contingent on the 
particular region than most com mentaries (especially by common law 
authors) admit. By the way, this is by no means limited to the issue of the

so -ca lled  « fo rk  in  th e  ro ad  » p rov ision ). T h is  co m es as  n o  su rp rise . O n  th e  con tra ry , 
it  w ou ld  b e  ra th e r  su rp ris in g  if  th e  in v e sto r lo d g ed  h is  c la im  w ith  th e  c o u r t  (as th e  
p u b lic  a u th o rity ) o f  th e  sam e  s ta te  d e s ig n a te d  a s  th e  d e fe n d an t. It w ou ld  b e  ra th e r  
un rea lis tic  to  try  to  invoke  in  th e se  cases  th e  p rin c ip le  o f  an  in d e p e n d en t ju d ic ia ry  an d  
its  sep a ra tio n  fro m  th e  execu tive  p o w er o f  th e  sam e  co u n try . A fte r all, fo r in s tan ce , in  a 
d iscu ss io n  (u n p u b lish ed ) in  th e  « in v e stm en t p ro te c tio n  » se c tio n  a t th e  In te rn a tio n a l 
A cadem y  o f  C o m p a ra tiv e  Law  C o n g ress  in  July 2010 in  W a sh in g to n  D .C., th e  follow ing 
c o m m e n ts  w e re  m ad e  (free  in te rp re ta tio n ) , « W e a ll kn o w  th is  is n o t th e  m o st su ita b le  
procedure, b u t curren tly  there is no  b e tte r  a lte rn a tiv e  a n d  nobody  ca n  be exp ec ted  to 
a p p ly  to  th e  courts  o f  th e  h o s t s ta te  ».
11 See C ym ie Payne, A re  In te rn a tio n a l In s titu tio n s  D oing  Their Job? In te rn a tio n a l  
A rb itra tio n , 90  A m . S o c 'y  I n t 'l  L . P r o c  2 4 4  (1996); Jeffrey W. Sarles, supra  n o te  9, a t 
10. See also, fo r  in s tan ce , C h r is to p h e r  R. D rahozal, C o m m ercia l N orm s, C o m m ercia l 
Codes, a n d  In te rn a tio n a l C o m m ercia l A rb itra tio n , 3 3  (1 )  V a n d e r b i l t  Jo u r n a l  o f  

T r a n s n a t i o n a l  L a w  79 (2000) e t al.
12 See A lso, fo r in s tan ce , K arel M arek , К  o b ch o d n im  zvyk lo stem  v  system  и  р г а т е п й  
a  p r a v id e l obchodniho  p r d va  {Regarding B usiness Usages in  th e  System  o f  Sources a n d  
R ules o f  C o m m ercia l Law ), 16 (4) P r a v n I r a d c e  i-viii (2008) e t al.
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confidentiality/publicity of arbitration. A num ber of principles designated 
as "international practice” in common law  countries would stand no 
chance of success in even the m ost im portant arbitration disputes settled 
in civil law countries. The author believes that it is advisable to handle 
expressions like “international practice” or even "prevalent international 
practice” or “prevailing opinion” very carefully, and to  only employ such 
term s after a m eticulous com parative analysis.

II.2.2. E xam ples o f  A pproach A d o p te d  by C erta in  Selected  C ountries
2.04. A ustrian  law 13, for instance, has no rules regarding the confidentiality of 

inform ation relating to arbitration, although it does allow the application 
of provisions on the protection of privacy incorporated in the General 
Civil Code [ABGB]. A lthough opinions differ, Austrian law and practice 
hardly allow the parties to  be forced to  accept the duty of confidentiality 
with respect to arbitration, and especially with respect to the arbitral 
award, claiming that it is a ^Mflsz'-natural characteristic of arbitration. The 
reason is that Austrian law also provides for certain obligations that can 
even bind the parties to  provide certain inform ation, for instance, to their 
own shareholders14. The parties are expected to  act w ith a reasonable 
degree of confidentiality. There is, however, no enforceable duty of 
confidentiality, unless agreed between the parties.

2.05. The C zech R epublic stipulates that arbitration proceedings are private 
(confidential)15. In practice, however, the parties are no t bound by any 
obligation of confidentiality, and the private nature of arbitration is 
interpreted as proceedings with the exclusion of the public and a strict 
obligation of confidentiality binding on the arbitrators.

2.06. H ungarian  law does not stipulate any express or implied confidentiality 
of arbitration. In proceedings before the Arbitration C ourt attached to 
the Hungarian Cham ber of Com m erce and Industry, the parties at the 
first hearing usually sign a statem ent whereby they undertake to  maintain 
the confidentiality o f the arbitration proceedings.

2.07. In France, however, we can already note an obvious shift towards 
confidential arbitration proceedings and obligations binding on the parties 
in this regard, despite the fact that the applicable laws explicitly only 
stipulate the absolute privacy (confidentiality) of the deliberations of the 
arbitral tribunal16. This can be dem onstrated especially by the ruling in 
G. A ita  v. A. Ojjeh17, in which the tribunal awarded damages on the basis

13 A u stria  b e lo n g s  to  a  g ro u p  o f  c o u n tr ie s  w ith  a lo n g -te rm  a n d  in te rn a tio n a lly  re c o g 
n ized  tra d itio n  o f  a rb itra tio n  a n d  a s tab le  le x  a rb itr i  a n d  ju r isp ru d en ce .
14 A lice F rem uth -W olf, C o n fid en tia lity  in  A rb itra tio n , in  A r b i t r a t i o n  L a w  o f  

A u s t r i a : P r a c t i c e  a n d  P r o c e d u r e  , N ew  York: Ju risN e t, LLC 661 ,670 -671  (S. R iegler, 
A . Pe tsche , A . F rem uth -W olf, M . P la tte  & C . L iebscher eds., 2007).
15 A ct [CZE] N o. 2 1 6 /1 9 9 4  C oll., O n  A rb itra tio n  a n d  E n fo rcem en t o f  A rb itra l A w ards, 
as su b seq u en tly  am e n d ed , S ec tio n  6(1) a n d  S ec tio n  19(3).
16 See A rtic le  1469 o f  th e  new  C o d e  o f  C rim in a l P ro ce d u re  [FRA],
17 P ub lished  in: R e v . a r b . 5 8 3  ( 1 9 8 6 ) .
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of the defendant’s counterclaim lodged against the plaintiff's claim for 
the annulm ent of the arbitral award. The claim for damages was based 
on the alleged breach of the duty o f confidentiality regarding the term s of 
the arbitral award. The French C ourt o f Appeal criticized the approach of 
the party that applied for the annulm ent o f the arbitral award in France, 
w ith a French court, despite the fact that the jurisdiction of the French 
courts was not established. The court not only rejected the motion for 
the annulm ent of the arbitral award, but it also awarded damages for the 
breach of confidentiality18. In Bleustein19 the court derived confidentiality 
from general principles and characteristic features of arbitration, and 
concluded that confidentiality even applies to  the pleadings of the parties20.

2.08. Sw edish practice is well represented by the well-known case of Bul- 
bank21. Both the C ourt o f Appeal and the Supreme C ourt unequivocally 
stated that confidentiality could no t be implied. O n the contrary, both 
courts m aintained that only hearings were confidential under Article 29 
of the SCC Rules. It is w orth noting that, in that regard, Sweden belongs 
am ong those countries with a very long tradition and a friendly approach 
toward arbitration. Conversely, D enm ark  is based on a principle similar 
to the English practice (confidentiality o f arbitration).

2.09. The English  practice is based on the confidentiality of arbitration22 as 
its fundam ental principle. Nonetheless, it does allow several exceptions23. 
This approach takes account of the scope of protection extended by English 
law to confidentiality in arbitration proceedings and the lim itations 
thereof, especially as concerns m atters regulated by crim inal law.

18 T he  a u th o r  is q u ite  s u rp rise d  th a t ,  ex cep t fo r a  s ing le  id en tified  o p in io n , th is 
d ec isio n  h a s  received  ra th e r  p o sitiv e  accep tan ce . T he a u th o r  co n sid e rs  th is  d ecision  
m o s t su rp ris in g . It is a p ity  th a t  F rance, righ tfu lly  b o a s tin g  a n  in d e e d  exce llen t tra d itio n  
o f  a rb itra tio n , c an  co m e  u p  w ith  m any  very  su rp ris in g  c o u r t  ju d g m e n ts  w ith , o n  to p  o f 
th a t, r a th e r  b r ie f  re a so n in g  (in  acc o rd an ce  w ith  th e  F rench  p rac tice). P robab ly  th e  only  
c ritic a l c o m m e n t, o f  w h ich  th e  a u th o r  ap p ro v es, w as vo iced  in  Jan P au lsson  & N igel 
R aw ding, The Trouble  w ith  C o n fid en tia lity , 11  (3 )  A r b . I n t . 3 1 2  ( 1 9 9 5 ) .

19 B leuste in  e t  a l  v. Societd True N o rth  & Societe  FC B In te rn a tio n a l T r ib u n a l de  
com m erce  d e  P aris  (dec.), F eb ru a ry  22, 1999.
20 D ecis ion  a n n o ta ted , fo r in s tan ce , in  (1) R e v . A r b  189-198 (2003).
21 A. I. T rade F inance  /mc.[USA] - B u lg a ria n  Foreign Trade B a n k  [BUL] - G iroC red it 
B a n k  A k tiengese llscha ft d e r  Sparkassen  [A U T], Svea S u p rem e  C o u r t (D ec.), N  T  1881- 
99  (2000).
22 F o r exam ple: (i) A l i  S h ip p in g  C orpora tion  v. Sh ip ya rd  Trogir [1998], 2  A ll ER 136; 
[1999] 1 W L R  136; [1998] 1 L loyd’s R ep 643, C A ; (ii) D olling-B aker \ .  M e rre tt  [1990], 
1 W L R  1205 ; [1991] 2  All E.R. 891 C A ; (iii) H a ssn er  Insurance Co. o f  Israe l v. M ew , 2 
Lloyd’s Rep. 243 (Q.B. 1993), a lth o u g h  th e  c o u r t  ex te n d ed  h e re  th e  ran g e  o f  ex cep tio n s  
a r tic u la te d  in  A sso c ia ted  E lectric & G as In surance  Services L td . v. E uropean  R einsurance  
C o m p a n y  o f  Z u r ic h , [2003] U K PC  11, a n d  m an y  o th e r  d e cisions , p a rtia lly  a lso  in 
c o n n e c tio n  w ith  estoppel a n d  o th e r  issues.
23 A l a n  R e d f e r n  &  M a r t i n  H u n t e r ,  L a w  a n d  P r a c t i c e  o f  I n t e r n a t i o n a l  

C o m m e r c i a l  A r b i t r a t i o n , L ondon: S w eet & M axw ell 27  (2004); see  a lso  th e  
D e p a r tm e n ta l A d v iso ry  C o m m itte e  R ep o rt o n  th e  A rb itra tio n  Bill (ex p lan a to ry  re p o r t  
to  th e  A rb itra tio n  A ct) fro m  F eb ru a ry  1996 (D A C -R eport), m arg . 10-17.
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II.3. No A bsolu te D uty  o f C onfiden tia lity  B inding  on  P arties 
as In te rn a tio n a lly  R ecognized Rule in  C om m ercial and  
Investm en t A rb itra tion

2.10. We can often encounter opinions claiming that, as opposed to commercial 
arbitration, in which confidentiality is considered to be a standard rule, no 
such statement can be made about investment arbitration24. Such opinions 
can only be accepted to a certain extent. We can definitely conclude that there 
is no basis in investment disputes from which the absolute confidentiality 
of proceedings could be inferred, but it would be a mistake to believe 
that confidentiality is a com mon characteristic feature of commercial 
arbitration. There are many countries with a long tradition of arbitration 
in which absolute confidentiality (i.e. also applicable to  the conduct of the 
parties) is by no means regarded as self-evident25. Opinions advocating 
absolute privacy of arbitration as a principle usually rely on the contractual 
and private-law basis of arbitration (the arbitration agreement)26. The 
author disagrees with these opinions. Arbitration always occupies only as 
much space as public authority in the seat o f arbitration allows. It is public 
authority that delimits the autonomy of the parties vis-a-vis arbitration 
agreements and vis-a-vis the course of arbitration proceedings27.

2.11. The only com m on and perhaps, m ore or less, uniformly recognized standard 
applicable to  arbitration as a “universal procedural dispute resolution 
mechanism", irrespective of the type o f dispute and the seat of arbitration, 
is the exclusion of the public at hearings. The same probably holds true 
for the absolute obligation of confidentiality binding exclusively on the 
arbitrators. In that connection, an interesting question arises when one 
and the same arbitrator is involved in two associated disputes28. In Encana 
v. Ecuador (parallel case Occidental [USA] v. Ecuador)29, the tribunal

24 See T o d d  W e i l e r , I n t e r n a t i o n a l  I n v e s t m e n t  L a w  a n d  A r b i t r a t i o n : 

L e a d i n g  C a s e s  f r o m  t h e  IC SID , N A FT A , B i l a t e r a l  T r e a t i e s  a n d  C u s t o m a r y  

I n t e r n a t i o n a l  L a w , L ondon : C am ero n  M ay 1 9 6  ( 2 0 0 5 ) .
25 It n e ed s  to  b e  said  th a t  even  th e  la s t m e n tio n e d  a u th o r  is s o m e w h a t carefu l in  
th is  reg a rd  w h en  h e  says (cit.) [t]he w ell know n , a lb e it variab ly  dense, n o rm s  govern ing  
co n fid en tia lity  in  in te rn a tio n a l co m m ercia l a rb itra tio n  [...].(Ibid.).
26 J u l i a n  D. M .  L e w  & L o u k a s  A .  M i s t e l i s  &  S t e p h a n  K r o l l , C o m p a r a t i v e  

I n t e r n a t i o n a l  C o m m e r c i a l  A r b i t r a t i o n , D en  H aag: K luw er Law  In te rn a tio n a l 
953 (2003) e t al.
27 T he  a u th o r  in s ists  th a t  w e m u s t c o n s id e r  th e se  tw o  m a tte rs  separa te ly . Public 
p o w er in  th e  sea t o f  a rb itra tio n  a n d  in  re la tio n  to  th e  p a r tic u la r  p a rtie s  a lso  defines th e  
o v e rrid in g  m a n d a to ry  ru le s  app licab le  to  a  p a rtic u la r  e n tity  separate ly .
28 A s c o n ce rn s  re la ted  d isp u te s , see  a lso  Eureko  [N ED] v. Poland-, see  in te r  a lia  P artial 
A w ard  o f  A u g u st 19, 2005 availab le at:
h t tp : / / i ta . la w .u v ic .c a /d o c u m e n ts /E u re k o -P a r t ia lA w a rd a n d D is s e n t in g O p in io n .p d f  
(accessed  o n  January  3, 2010). In  th a t  case , th e  in v esto r inv o k ed  co n fid en tia lity  o f 
in fo rm a tio n  fro m  para lle l p ro ceed in g s.
29 T he  a rb itra to r  w as Dr. P a trick  B arre ra  Sw eeney. A lso in  th e  O ccid en ta l case. 
R egard ing  th e  d isc lo su re  o f  c e r ta in  p ro c e d u ra l d o c u m e n ts  in  th e  O c cid en ta l  case  
(in ter  a lia ), see  a lso Z a c h a ry  D ouglas, N o th in g  i f  N o t C ritica l f o r  In v e s tm e n t T rea ty  
A rb itra tio n : O cciden ta l, E ureko  a n d M e th a n e x ,  2 2  (1 )  A r b . I n t ' l  2 7  ( 2 0 0 6 ) .

http://ita.law.uvic.ca/documents/Eureko-PartialAwardandDissentingOpinion.pdf
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did not classify this situation as grounds for challenging (excluding) the 
arbitrator, although it is clear that the fact had to be disclosed; at the same 
time, it is not possible to deny that such an  arbitrator can hardly fully 
distinguish between the individual cases. Nonetheless, the author agrees 
that such a situation does no t constitute a breach of confidentiality on the 
part of the tribunal (the particular arbitrator). The parties are often free 
from any such obligation, however. Exceptions include situations when 
such an obligation is expressly agreed by the parties or stipulated by the 
rules applicable, to a varying degree, to the particular dispute. Therefore, 
if we conclude that the approaches to the confidentiality obligation of the 
parties are highly diverse, we are all the more prevented from imposing 
any confidentiality obligation on the parties to investm ent arbitration, 
arguing that it is a duty naturally inherent to arbitration.

2.12. As concerns investm ent disputes, only in exceptional cases can we deem 
it contentious that confidentiality does not apply to general information, 
such as (i) the fact that the arbitration proceedings are pending, (ii) the 
identification of the parties to  the arbitration proceedings, and probably, 
(iii) the com position of the arbitral tribunal30. The author believes that 
we can definitely presum e that confidentiality neither applies to (iv) basic 
inform ation on the subject m atter o f the dispute, i.e. at least the general 
specification of the investm ent over which the dispute is waged. The 
author does maintain, however, that the same conclusion that we have 
drawn in relation to commercial arbitration and investm ent arbitration 
(treaty arbitration) could apply to  the obligations of the parties regarding 
the confidentiality of the proceedings.

III. Significance of Seat of Arbitration
2.13. The author believes that the crucial factor in international commercial 

arbitration is the seat of the particular proceedings. According to the 
author, the influence of the seat of arbitration is of principal importance; 
the author also denies any claims of the denationalization of arbitration. 
Arbitration, national lex arbitri, as well as national and international 
practice is undoubtedly strongly influenced by the extensive international 
practice. But the current state of affairs confirms that arbitration loses 
its appeal entirely if a certain level of support by public authority is not 
guaranteed in the course o f arbitration, and especially for the mechanisms 
o f control in the form of the conditions for the annulm ent and enforcement 
o f arbitral awards with the use of public enforcement mechanisms. Any 
contrary approach borders on turning a blind eye to reality, however painful 
and sour. Only public authority therefore determines the attractiveness of 
this m ethod of dispute resolution for the parties.

30 T he  a u th o r  be lieves th a t  th e re  is n o  g o o d  rea so n  to  d isc lo se  th e  n am e s  o f  th e  
p a rtie s ' re p re sen ta tiv e s  to  th e  public.
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2.14. Logically, we have to ask what part the seat of arbitration plays in 
investm ent disputes. According to the author, it is necessary to em phasize 
that the significance of the seat o f arbitration in investm ent disputes is 
very similar to  international com mercial arbitration. This principally 
applies to  the support provided during the proceedings, as well as to 
certain controlling powers of the courts, specifically the possibility to  set 
aside arbitral awards. The fact that in the last two respects the principal 
differences between commercial arbitration and investm ent arbitration 
(pursuant to the UNCITRAL Rules) only m anifest themselves very 
seldom in any particular proceedings31 corroborates the private nature of 
arbitration as a universal procedural mechanism. The seat o f arbitration 
in investment disputes is therefore less significant than in commercial 
disputes, although naturally there do exist certain qualitative differences. 
These differences include, in particular, the substantive standards for the 
assessment of the m erits o f the case (the subject m atter of the dispute) 
and the m ethod of application of these standards; only m inor differences 
exist in the procedural mechanism s by which these standards are applied. 
Confidentiality and public access to the proceedings are also significantly 
influenced by procedural standards of the seat of [investment] arbitration. 
Naturally, it is im portant to  distinguish w hether the arbitration proceedings 
are held before the ICSID or before any perm anent court o f arbitration, 
o r w hether the arbitration proceedings are conducted pursuant to  the 
UNCITRAL Rules. Com m entaries logically analyze the ICSID case law 
in particular. As concerns investm ent arbitration against the countries of 
Central and Eastern Europe, however, the key role is played by UNCITRAL 
arbitration. A lthough some authors som etim es claim that UNCITRAL 
arbitration is subject to  a m ore stringent duty of confidentiality than 
ICSID arbitration, after a thorough analysis of the individual applicable 
rules, we com e to the obvious conclusion that the differences in 
confidentiality and public access are negligible. Nonetheless, it is true 
that a num ber of investm ent arbitration proceedings pursuant to  the 
UNCITRAL Rules have been subject to  strict confidentiality32, and not all 
proceedings have actually entered the public domain.

31 N aturally , th is  c o n c lu sio n  w o u ld  have to  b e  m o d ified  in  IC SID  a rb itra tio n .
32 F o r in s tan ce , th e  on ly  d isp u te  th a t  has so  fa r  b e e n  reg is te red  ag a in st th e  U n ited  
K ingdom  w as su b jec t to  s tr ic t  co n fid en tia lity  (c la im an t M r, A s h o k  Sancheti, a n  In d ian  
law yer), an d  th e  on ly  d isclo sed  p iece  o f  in fo rm a tio n  is th a t  th e  case  w as se ttled . The 
G o v e rn m e n t o f th e  U n ited  K ingdom  re fu se d  to  p rov ide  any  in fo rm a tio n , a rg u in g  th a t 
it  co u ld  b e  p en a lized  by  san c tio n s  im p o sed  by th e  a rb itra l tr ib u n a l. D u e  to  th e  lack  o f 
any  m o re  specific  in fo rm a tio n , any  a rg u m e n t w o u ld  b e  m ere  sp ecu la tio n , b u t w e c an n o t 
ru le  o u t th e  p ossib ility  th a t  th is  o p in io n  w as b a se d  o n  th e  p rev a ilin g  English  d o c tr in e  o f  
co n fiden tia lity  o f  a rb itra tio n .
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IV. Practice in Investment Arbitration33

2.15. In Biwater G auff (Tanzania) L im ited  v. United Republic o f Tanzania34, 
the Tribunal stated that there were no provisions imposing a general 
duty of confidentiality in arbitration pursuant to  the ICSID Convention, 
nor is such obligation stipulated by any provision of the Rules generally 
applicable to such proceedings. Likewise, however, there is no provision 
imposing a general rule o f transparency or non-confidentiality in any of 
the abovem entioned sources.

2.16. In Giovanna A Beccara et al. v. Argentina33, the tribunal ruled that the 
issue of confidentiality m ust (at least in ICSID arbitration) be examined 
on a case-by-case basis. The m ost contentious issue was the disclosure 
o f personal inform ation regarding the creditors (claimants)36. They were 
willing to  provide the inform ation, but subject to Argentina's consent with 
a confidentiality agreement. The term s of this agreem ent were, however, 
not agreed by both parties. The dispute regarding this issue escalated in 
the spring of 2009, when Argentina subm itted some of the docum ents 
provided by the claim ants in different proceedings (litigation in court) for 
the purpose of preparing for the hearing (especially w itness and expert 
witness deposition). The claim ants objected that Argentina was ignoring 
the principle o f the confidentiality of arbitration and the strict separation 
of the individual proceedings, which were independent and confidential. 
Argentina denied the disclosure of the inform ation and argued that there 
was no general rule of confidentiality in ICSID arbitration, and that 
Argentina had therefore never been prevented from using docum ents 
from one arbitration in another. Having accepted its jurisdiction to 
hear and decide the issue of the confidentiality o f the proceedings37, the 
arbitral tribunal divided the m atters into the following categories: (i) 
confidentiality as to  the records of the proceedings, (ii) confidentiality as 
an instrum ent of protection of inform ation provided by the claimants,

33 O th e r  cases  d iffe ren t from  th o se  m e n tio n e d  in  th is  c h a p te r  a re  re fe ren c ed  in  o th e r  
sec tio n s  o f  th is  a rtic le .
34 B iw a ter  G a u ff  (T a n za n ia ) L td ., v. U n ite d  R epub lic  o f  T a n zan ia , IC SID  C ase  No. 
A R B /05 /22 . R egard ing  con fiden tia lity , see  P ro ced u ra l O rd e r  N o . 3 o f  S e p te m b e r 29, 
2006, p a ra . 121; e le c tro n ic  v e rs io n  available at:

(accessed  o n  S e p te m b e r 15 ,2010). In d eed , th is  d ec isio n  w as a lso  invoked  by  th e  a rb itra l 
tr ib u n a l in  B eccara  v. A rg en tin a  (see below ). See a lso  a  co m p a ra tiv e  analysis in: G ary  
B orn  & E th an  S h en k m an , A d e q u a c y  o f  E x is tin g  R u les  f o r  In vesto r-S ta te  A rb itra tio n , in 
T h e  F u t u r e  o f  I n v e s t m e n t  A r b i t r a t i o n , O xfo rd : O x fo rd  U niversity  P ress (C. A. 
R ogers, R.P. A lfo rd  eds., 2009). G . B orn  w as a lso o n  th e  a rb itra l tr ib u n a l in  B iw a ter  
v. T anzan ia .
35 It w as o n e  o f  th e  m a n y  cases  c a u sed  by  th e  financ ia l cris is  in  A rg en tin a .
36 T he issue  in  d isp u te  w as basically  th e  fo rm  in  w h ich  th e  in fo rm a tio n  w as a n d /o r  
sh o u ld  have b e e n  p rov ided .
37 P ro ced u ra l O rd e r  N o . 3. A vailable a t:
h ttp :// ita .la w .u v ic .ca /d o cu m en ts /B ec ca raC o n fid en tia litv O rd e r.p d f 
(accesed  o n  N o v e m b er 27, 2010).

http://ita.law.uvic.ca/documents/BeccaraConfidentialitvOrder.pdf
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and finally (iii) the admissibility of providing certain inform ation for the 
purposes of other proceedings. Regarding the records o f the proceedings 
and the confidential nature thereof, the tribunal declared tha t it was 
necessary to  assess the nature of the particular materials; the tribunal 
did not, therefore, adopt any general opinion on this issue. The arbitral 
tribunal lim ited the permission to disclose inform ation to certain types 
of information. For instance, the tribunal perm itted the disclosure of 
general inform ation regarding the dispute. In any case, it is im portant to 
prevent any public discussion and the consequent undue influence on the 
resolution of the dispute38. The author considers this award questionable, 
to  say the least. Considering the specifics o f these proceedings, with 
multiple claimants and o ther unique aspects of the proceedings, it is 
justified to have serious doubts that the conclusions o f the tribunal in this 
case would represent an im portant benchm ark in international practice.

2.17. The conclusion that no major differences exist between the individual 
forum s and that there is no specific legal basis for any particular 
investment dispute is supported, for instance, by the decision of the 
tribunal in S. D. M eyers v. Canada, proceedings held pursuant to  the 
UNCITRAL Rules (a NAFTA dispute). The tribunal confirm ed that there 
was no general imperative for the protection of inform ation in investment 
disputes. Nonetheless, the tribunal ordered that the submissions of the 
parties be kept confidential. The submissions were subjected to  the 
confidentiality regime under Article 25(4) of the UNCITRAL Rules. The 
author believes that the scope of Article 25(4) of the UNCITRAL Rules 
is much narrower, bu t he adm its that it is a controversial issue, and it is 
obvious that individual tribunals may arrive at different conclusions.

V. Confidentiality and Public Access to Information 
(Definition of “Public”)

2.18. The question of whether the privacy (confidentiality) o f arbitration is 
an inherent feature thereof can also be reversed, i.e. is it possible to agree 
on public arbitration proceedings7. If we arrive at the conclusion that the 
globally universal rule is the privacy (confidentiality) o f hearings, we m ust 
indeed formulate the question in the following m anner: “Is it possible to 
agree that the public will be allowed to  attend the hearings?” The author 
argues that this is not possible, and a prior general waiver of the privacy 
(confidentiality) o f arbitration is indeed null and void if the privacy 
(confidentiality) o f hearings is stipulated as a principle by the applicable 
norm , or at least a procedural rule, or if we consider the privacy of the 
proceedings to be an inherent and natural com ponent of arbitration.

38 See, fo r in s tan ce  U go U kpabi, IC SID  tr ib u n a l app lies a d  hoc app ro a ch  to  con fiden 
tia lity  in  a rb itra l proceedings, IT N  (M arch  11, 2010). A vailable at: h ttp ://w w w .iisd .o rg / 
itn /2 0 1 0 /0 3 /1 0 /ic s id - tr ib u n a l-a p p lie s -a d -h o c -ap p ro a c h -to -co n f id e n tia lity - in -a rb itra l-  

I p ro c eed in g  (accessed  o n  S e p te m b e r 27, 2010).

http://www.iisd.org/


Confidentiality and Publicity in Investment A rbitration

W ith the consent of all parties and all arbitrators, the presence of certain 
(specific) persons can be allowed in exceptional cases39. The rejection of 
confidentiality at hearings can therefore only apply to  a particular category 
of persons and certain specific procedural steps (taking evidence, hearings, 
etc.). These situations cannot, however, be described as public access. 
We m ust distinguish between the presence of a particular person, who 
otherw ise does not belong to the category of individuals w ith a qualified 
procedural status in the proceedings, and the public. In the opinion of 
the author, the “public” implies a non-specific group of persons limited 
by no quantitative restrictions, and (often) no qualitative restrictions 
either. Unless these two concepts actually describe two completely sepa
rate categories, we can definitely conclude that the “public” is a much 
broader category than other (particular) persons w ithout any qualified 
procedural status in the proceedings. “P ublic’ is derived from the word 
“publica”, o r even "res publica" in its natural form. The principle of the 
absolute exclusion of public access to  hearings, which m ust be regarded 
as a global principle that is indeed inherent to arbitration, m ust -  together 
with the private (confidential) nature of hearings (so-called “in curia” 
proceedings) -  also encompass procedures such as the service40 of 
notifications to parties41 and certain other procedures.

2.19. However, if the same question articulated in the opening sentence of the 
preceding paragraph is posed in relation to the obligations of the parties 
regarding the disclosure of inform ation concerning arbitration, the

39 This issue  is d e a lt w ith  exclusively in  A rtic le  3 2  o f  th e  ICSID  Rules. I t is tru e  th a t 
A rtic le  3 2  exp lic itly  m ak es  th e  p re sen ce  o f  o th e r  p a rtie s  a t h ea rin g s  c o n tin g e n t only  
u p o n  th e  c o n se n t o f  th e  p a rtie s , b u t  th e  a u th o r  believes th a t  th e  p re sen ce  o f  th ird  
p a rtie s  p rin c ip a lly  re q u ire s  th e  a rb itra to rs ' c o n se n t as w ell, b ecau se , a fte r all, th e  
a rb itra to rs  d ec id e  o n  th e  th ird  p a rtie s ' rig h t to  p a rtic ip a te  in  th e  h ea rin g s  in  th e  form  
o f  th e  app licab le  p ro c e d u ra l m ech an ism . N o n e th e less , it is h a rd  to  im ag ine  th a t  th e  
a rb itra to rs  w o u ld  d eny  a tte n d a n c e  to  a th ird  p a rty  i f  th e  p a rtie s  g ra n t th e ir  co n se n t. 
S im ilarly  a lso  in  A rtic le  2 5  (4) o f  th e  U N C IT R A L  R ules. D esp ite  th e  fa c t th a t, in  th e  
a u th o r ’s o p in io n , h ea rin g s  a re  p rin c ip a lly  p riva te , even  u n d e r  th e  U N C IT R A L  R ules, 
th e  a rb itra l tr ib u n a l in  C h em tu ra  C orpora tion  [USA] v. C a n a d a  (a  N A F T A  d ispu te) 
re n d e re d  a n  exp lic it p ro ced u ra l re so lu tio n  o n  th a t  m atte r. A t th e  sam e  tim e , th o u g h , 
th e  tr ib u n a l a c c ep ted  th a t  th e  p a rtie s  cou ld  reach  a  d iffe ren t a g re em e n t a n d  im plied  
th a t  it  w ou ld  on ly  a llow  p u b lic  access in  su ch  cases. S ee L uke E ric  P e te rso n , Schedu le  
se t f o r  ch em ica l com pany's  case  a g a in s t C anada; hearings to  be  closed  to  th e  p u b lic , 1 (2 )  

I n v e s t m e n t  A r b i t r a t i o n  R e p o r t e r  especially  p a ra . 6  (June 3 , 2 0 0 8 ) .

40 A lex an d e r J. B6lohlavek, Service  in  In te rn a tio n a l A rb itra tio n  in  L igh t o f  A r tic le s  2  
a n d  23  o f  th e  U N C IT R A L  R ules a n d  In te rn a tio n a l Practice, 24  (4) A SA  B u l l . 678 (2006);
H an s  v an  H o u tte , The D elivery  o f  A w a rd s  to  Parties, 2  A r b . I n t . 1 7 7  (2 0 0 5 ) ;  A n d reas  
R einers, Term s o f  Reference: The F unction  o f  th e  In te rn a tio n a l C o u rt o f  A rb itra tio n  a n d  
A p p lica tio n  o f  A r tic le  16 by  th e  A rb itra to rs, 7  (2 )  IC C  B u l l . 11  ( 1 9 9 6 ) .

41 It is th e re fo re  h a rd ly  p o ssib le  to  a llow  th e  serv ice  o f  d o c u m e n ts  an a logous to  
c e r ta in  p ro c e d u re s  u sed  in  c o u r t  p ro ceed in g s , i.e. serv ice  by  a  p u b lic  a n n o u n c e m e n t o r 
any  o th e r  m e th o d  th a t  a llow s th e  pub lic , a s a  non-specific  g ro u p  o f  p ersons w ith o u t a n y  
q u a lifie d  p ro ced u ra l s ta tu s  in  th e  proceedings, to  g e t a c q u a in te d  w ith  th e  co n ten ts  o f  the  
de livered  m essage. I 3 5
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answer is by no m eans so unequivocal. In com mercial arbitration, this 
question significantly depends on local laws and local custom s, while in 
investm ent disputes there is hardly anything to  support the conclusion 
that the parties are bound by the duty of confidentiality with respect to 
inform ation regarding arbitration and arbitration proceedings as such.

2.20. The author believes that we m ust distinguish between the two concepts, 
which are often confused with one another. O n the one hand, it is the 
permission authorizing particular persons to  attend the proceedings, 
the disclosure of particular inform ation about the proceedings, and the 
provision of docum ents for specific purposes, perm ission to attend the 
hearing granted to a person who does not enjoy any qualified procedural 
status and/or the admission of a third party to  the proceedings42. O n the 
other hand, there is a different category, i.e. allowing public access to 
inform ation about the course of the proceedings (i.e. disclosure of this 
inform ation to an unspecified group of persons) and especially duties 
of the parties in that respect. A strict differentiation between these two 
categories, albeit essential (according to the author), is missing in certain 
com m entaries43. Such a distinction, together with a clear definition 
of the term  “public" is, however, necessary, especially in investor v. 
state arbitration. O therwise, it is not possible to  arrive at any qualified 
conclusion regarding the “public interest", which in that context is 
specifically used as an argum ent in treaty arbitration.

VI. Public Interest in Investment Treaty Disputes
2.21. The international practice has a more or less uniform  approach to the 

role of arbitrators in commercial arbitration, by which they are not 
regarded as guardians of the public interest. The author agrees that the 
disclosure of inform ation about the proceedings (at least the hearings) 
could in exceptional cases and depending on the specifics o f national law 
be perm itted, even w ith respect to the arbitrators, based on a decision 
rendered by public authority -  for instance, as concerns records from the 
arbitration proceedings (the file)44. However, the exceptional nature of 
such measures means that the reasons for adopting these m easures ought 
to be specifically qualified and established. At the same time, we can agree 
that it is m ore than controversial whether and how the arbitrators ought

42 For in s tan ce , L oukas A . M iste lis , C o n fid en tia lity  a n d  T hird  P a r ty  P artic ipa tion: 
U P S v. C a n a d a  a n d  M e th a n e x  C orpora tion  v. U n ited  S ta tes , 21 A rb .  I n t . 211 , 211-212  
(2005); L. Yves F ortier, The O ccasiona lly  U n w a rra n te d  A s s u m p tio n  o f  C o n fid en tia lity , 
15 A rb .  I n t ’l  1 3 1 ,1 3 9  (1999) etc.
43 F o r a  p rec ise  d iffe ren tia tio n , see , fo r in s tan ce , P ro ced u ra l O rd e r  N o . 5 re n d e re d  in  
B iw a ter  G a u ff  T a n za n ia , m arg . 6 9 -7 2 .
44 F o r a  d e ta iled  lo o k  a t th is  issue, see , fo r in s tan ce , A n d rew  T w eeddale , C o n fid en tia lity  
in  A rb itra tio n  a n d  th e  P ub lic  In te res t E xcep tion , 21 (1) A rb .  I n t .  59  (2005).
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to  take account of public interest in treaty arbitration45. Voices dem anding 
the disclosure of inform ation about investor v. state arbitration place an 
em phasis on such type of public interest (involved in these investment 
disputes), the quality o f which differs from the public interest involved 
in com mercial disputes, and dem and the disclosure of this inform ation 
to an unlim ited group of persons. They stress that the requirem ent 
of public access to the inform ation is justified by the very fact that the 
proceedings are subject to  the principles of public international law46. 
W ithout disputing the possibility o f the existence of such a qualified 
public interest in treaty arbitration, the author nonetheless has to reject 
such reasoning. This is a verbal balancing act bordering on reasoning 
that one would expect from journalists, rather than lawyers. It is rather 
intriguing that opinions em phasizing public interest supported by the 
word “public” in “public international law" are voiced by authors from 
countries whose doctrinal approach usually only employs the expression 
"international law”. We m ust therefore reject such reasoning for lack of 
any m aterial justification. According to  the same reasoning, we could 
indeed argue that if a claim is regulated under international law, despite 
arising from  a bilateral international treaty, the claim could be made by 
any entity belonging to  the international community, simply because that 
entity is also a subject o f international law. Or, using reasoning that is 
similar in nature and just as inconclusive, we could, for instance, conclude 
that the public ought only to have access to  such information, the decision 
on which is m ade according to the principles of international law -  and 
conversely be denied access to inform ation the decision on which was 
made according to the national laws of the host state. No one is likely to 
refute that such reasoning would run counter to  any, even a minim um  
level o f logic. Nonetheless, such argum ents would be of the same kind as 
the reference to  the word "public” in “public international law” the subject 
m atter o f which is the settlem ent of investm ent disputes and the principles 
of which m ust be taken into account and applied in these proceedings47.

2.22. Some authors m aintain that the public-law nature of the dispute between 
an investor and a state and the related public interest have caused a 
shift from confidentiality to transparency48. Despite the indisputable 
public elem ent involved in these proceedings, the author believes that

45 S ee I n t e r n a t i o n a l  C o m m e r c i a l  A r b i t r a t i o n : I m p o r t a n t  C o n t e m p o r a r y  

Q u e s t i o n s . 11 IC C  C o n g r e s s  S e r i e s , T he H ague: K luw er Law  In te rn a tio n a l 355 
( A . ). v an  d e n  B erg ed „  2003). Iden tica lly  N igel Blackaby, P ublic  In te res t a n d  In v e s tm e n t  
T rea ty  A rb itra tio n , 1 (2) O G E L  (2003); e le c tro n ic  v e rs io n  available at:

46 M e th a n e x  C orpora tion  v. U SA .
47 See, fo r in s tan ce , A lex an d er J. B61ohldvek & Filip C erny , Prdvo р о и г И е Ы  p r o  fe sen i  
tzv. investicn lch  sporii v  m e z in d ro d n im  rozhodcim  r lz e n i- { L a w  A p p lica b le  to  R eso lu tion  
o f  In v e s tm e n t D isp u tes  in  In te rn a tio n a l A rb itra tio n ), 1 4 8  (4 )  P r a v n I k  3 8 9  ( 2 0 0 9 ) .

48 S ee B arto n  L egum , Trends a n d  C hallenges in  In vesto r-S ta te  A rb itra tio n ,  19 A r b . 
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we cannot conclude that the proceedings themselves, as a procedural 
mechanism, would be of a public-law nature. Only the jurisdiction of 
the fo ru m  and the claims subm itted to  arbitration (the subject m atter of 
the proceedings) are based on public international law. But the author is 
of the opinion that we m ust strictly distinguish between two categories, 
the first having a public-law basis (especially the jurisdiction of the 
tribunal and the nature of the claims subm itted to arbitration), on the 
one hand, and the proceedings as such (the course o f the proceedings and 
the applied procedures) as a principally (generally) typical private 
mechanism, on the other hand. The fact that the state is a party to 
arbitration does no t give the arbitrators the status of public officers or 
subjects of public law, let alone [public] international law, nor do these 
circum stances affect the status o f the investor as a private party to 
arbitration. For instance, whereas the inform ation that a particular dispute 
is pending is definitely a piece of inform ation the disclosure of which is 
justified by the public interest49, pleadings, and especially docum ents 
subm itted in the proceedings, usually do not have to  be subject to  such a 
justified interest. An investm ent dispute (just like commercial arbitration) 
is always a dispute (proceedings) between two (or more) independent 
entities, and the extent of inform ation about such a dispute the disclosure 
of which can be dem anded is not regulated under international law. We 
have to ask w ho benefits from  such  an  [public] in te re s t in  d isc losure. 
The interest in the disclosure o f inform ation in  investm en t d isp u tes  can 
p rincipally  (also sub ject to  ce rta in  exceptions) on ly  b enefit nationals 
o f th e  sta te  p a rty  to  th e  p roceed ings, in  w hose [legitim ate] in te re s t 
the  s ta te  acts. The au th o r  is o f th e  op in ion  th a t only  th ese  nationals 
could  dem and  th e  d isc losure o f in fo rm atio n  regard ing  th e  p a rticu la r 
d ispu te  d irec tly  from  the  sta te  and  accord ing  to  th e  m echan ism s 
th a t th e  p a rticu la r  sta te  em ploys fo r th e  p u rp o se  o f th e  d isc lo su re  of 
in fo rm ation  by th e  s ta te  (legislation  reg u la tin g  access to  in fo rm ation , 
etc.). The author has serious doubts as to the power and the entitlem ent or 
authorization of arbitrators to make broad decisions on the disclosure of 
inform ation concerning the particular proceedings by one of the parties.

49 T he  a u th o r  is o f  th e  o p in io n  th a t  ev en  th e  d isc lo su re  o f  th e  fac t th a t  a  p a rtic u la r  
co m m erc ia l d isp u te  is p e n d in g  can  b re a ch  a le g itim a te  in te re s t o f  th e  p a rtie s  in  th e  p r i 
vacy (confiden tia lity ) o f  a rb itra tio n . Sim ilarly, fo r in s tan ce , N a d 6 Z d a  R o z e h n a l o v a , 

R o z h o d c i  ri' z e n i  v  M E Z i N A R O D N f M  a  v n i t r o s t a t n i ' m  o b c h o d n i ' m  s t y k u  (In ter
n a tio n a l a n d  D o m estic  C o m m ercia l A rb itra tio n ),  P raha : A SPI P ub lish in g  (2002) e t  al. 
H ow ever, th e  o b lig a tio n  to  k eep  su ch  in fo rm a tio n  co n fid en tia l c an  on ly  b e  im p o se d  on  
th e  a rb itra to rs , w h o  a re  usually  b o u n d  by  a b so lu te  con fiden tia lity ; th e  p a rtie s  c an  only  
b e  re q u ire d  to  m a in ta in  c o n fid en tia lity  a b o u t th is  a n d  o th e r  p ieces o f  in fo rm a tio n  if  it 
is ag reed , s tip u la ted  by  a law  o r  reg u la tio n , p ro c e d u ra l ru le  o r  an y  a n a lo g o u s  generally  
b in d in g  im pera tive , a n d  tak in g  in to  a cc o u n t th e  h igh ly  d iversified , te rri to ria lly  c o n d i
tio n e d  differences.
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VII. Jurisdiction of Forum over Proportionality of 
Interests regarding Publicity of Investment 
Disputes

2.23. The arbitrators, who are naturally bound by the duty of confidentiality, 
m ust principally secure the following: (i) the confidentiality of docum ents 
that they themselves have at their disposal, ever since they were subm itted 
to them , (ii) the confidentiality of announcem ents delivered to them  and 
of inform ation delivered by them  to the parties, from and to the m om ent 
such inform ation is exclusively at their disposal, and naturally (iii) the 
confidentiality o f the hearings. However, it is legitimate to doubt w hether 
the arbitral tribunal is authorized to  make decisions on the confidentiality 
duties of the parties, as well as -  conversely -  on the obligation to disclose 
any information, unless such authorization is either incorporated in the 
agreem ent of the parties or in the provisions and rules applicable to the 
particular proceedings in the seat of arbitration. Lex arbitri in the seat of 
arbitration has the same [binding] effect on the proceedings in investor 
v. state arbitration as on international commercial arbitration, unless the 
applicable instrum ent of international law clearly stipulates a different 
regime. The disclosure of inform ation should generally (except for the 
abovem entioned exceptions) be subject to the decision of the parties alone; 
otherwise, it is only up to the person authorized to dem and and receive 
such inform ation to request it (if interested) in a m anner prescribed by 
the law for such procedure (usually the laws applicable in the host state 
that is a party to  the dispute). Making decisions on the confidentiality 
or, conversely, transparency of investment arbitration, except in the 
abovem entioned exceptions, is in the au thor’s opinion an inadmissible 
extension of the powers (jurisdiction) of the arbitral tribunal, because it 
thereby makes decisions on the rights o f persons who are not a party to 
the dispute, and who cannot even be a party to the arbitration agreem ent 
entered into as described above. If, therefore, the requirem ent of the 
public accessibility of inform ation about international treaty arbitration is 
being supported by the argum ent that a decision on the particular dispute 
could have a significant im pact on parties not involved in the particular 
dispute50, it remains to advise the persons to whom the interest benefits or 
who claim the existence o f such an interest to dem and the enforcement of 
that interest through the use of national mechanisms. Although it is quite 
clear that public interest has a completely different scope in investment 
disputes51 than in commercial arbitration, decisions on such interest

50 M e th a n e x  C orpora tion  v. U n ited  States-, p ro c eed in g s  u n d e r  C h a p te r  11 o f  th e  
N A FT A . T he final aw ard  w as re n d e re d  o n  A u g u st 3, 2005 a n d  is availab le at: 
h ttp ://ita .la w .u v ic .ca /d o cu m en ts /M e th a n ex F in a lA w a rd .p d f (accessed  o n  S e p tem b e r 14, 
2010 ).
51 M e th a n e x  C orpora tion  v. U n ited  S ta tes , d ec isio n  o n  a n tic i cu ria e  subm iss ions , 
m arg . 46  a n d  49. H ow ever, in  th e  sam e  d ec isio n  [m arg . 43], th e  a rb itra l tr ib u n a l
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should not be made by arbitrators. They can therefore neither allow nor 
prohibit such public disclosure of information.

2.24. This conclusion could be underm ined if the investor him self/herself were 
not allowed to exercise his or her rights regarding the confidentiality of 
inform ation through national mechanism s for public access to  information. 
The investor’s access to such proceedings might, in theory, be im peded by 
obstacles incorporated in national procedural laws. Indeed, the investor 
is usually considered a foreigner {non-resident) in his o r her relation to 
the host state, and the national court (or any o ther public authority) is 
dealing with a claim  the m erits of which differ from a claim involved in 
an investm ent dispute handled at the national level; moreover, the claim  
is made by a different person. Both proceedings are related materially, 
but not as to  the factual circum stances, and definitely not as to  the nature 
of the subm itted claims. Besides, these proceedings involve procedural 
mechanisms of different kinds. Nonetheless, the international tribunal 
should not assess the public interest in the disclosure of inform ation in 
these cases either. In the practice of m ost countries, however, it is only 
rare that this exceptional situation just described is even conceivable.

2.25. Doubts about the very authorization of arbitral tribunals to make decisions 
on the disclosure of inform ation by the parties can be supported, for 
instance, by the ICSID Rules52 and the interpretation thereof. The reason 
is that the ICSID Rules contain no imperative regarding the disclosure 
of inform ation to the public by the parties. Indeed, this conclusion was 
correctly articulated by the arbitral tribunal in Biwater G auff v. Tanzania  
with reference to the official commentary on the original version of 
the ICSID Rules. The tribunal added that [the parties] could agree on 
confidentiality [especially]53 if disclosure could result in an escalation of 
the dispute54. The author is of the opinion that the fact that the parties are 
entitled to restrict or prohibit the disclosure of inform ation on the basis 
of their autonom y implies not only that in the absence of such agreem ent 
the parties are no t subject to any such restriction, but also that the 
arbitral tribunal in ICSID arbitration is no t entitled to  make any decisions 
regarding that issue.

2.26. The only exception under which the arbitrators are, in the au thor’s 
opinion, entitled to  make decisions on eventual restrictions of the 
disclosure of inform ation (apart from an express authorization by the

a d m itte d  th a t  it  w as a co n tro v ers ia l issue a n d  th a t  th e re  ex is ted  c o n tra ry  op in io n s .
52 Rules o f  P ro ce d u re  fo r A rb itra tio n  P ro ce ed in g s  (A rb itra tio n  Rules).
53 T he  re a so n s  c an  b e  any, a n d  th e  p a rtie s  a re  n o t su b jec t to  any  re s tr ic tio n s  w hen  
co n clu d in g  s u c h  an  a g reem en t. T he on ly  re s tr ic tio n  co u ld  be  a  d a n g er to  th e  p u rp o se  
o f  th e  a rb itra tio n  p ro ceed in g s . If th e  co n fid en tia lity  a g re em en t o f  th e  p a rtie s  (as  an  
a g re em e n t o n  fu r th e r  p ro g ress  in  th e  p ro ceed in g s) je o p a rd iz ed  th e  p ro c e ed in g s  a n d  
th e  a tta in m e n t o f  th e  p u rp o s e  o f  th e  p ro ceed in g s , w e  w o u ld  h av e  to  a sk  w h e th e r  such  
ag re em e n t p e rh a p s  d o es  n o t n eg a te  o r  lim it th e  sco p e  o f  ju r isd ic tio n  o f  th e  fo r u m  in 
th e  d ispu te .
54 P ro ced u ra l O rd e r  N o. 3 re n d e re d  in  G a u ff  v. T a n zan ia , m arg . 125.
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parties) is a situation in which the disclosure of specific inform ation 
could jeopardize the arbitral proceedings as such, i.e. the proceedings 
for which the arbitrators are responsible. Nonetheless, the arbitrators 
should only adopt such m easures in exceptional cases, and only if the 
danger to  the proceedings and the purpose of the proceedings resulting 
from the disclosure of inform ation by any of the parties is concrete and 
imm inent. The arbitrators cannot, however, order the parties to  disclose 
any inform ation, i.e. to  make it accessible to the public.

2.27. The proportionality o f the protected interests is the main criterion in 
assessing the extent to  which a party may, exercising its autonomy, waive 
w hat the international practice and the national practice in the individual 
countries consider fundam ental principles of finding and applying the law 
in contentious proceedings before courts and other public authorities. The 
same criterion (proportionality) m ust necessarily apply to the assessment 
o f confidentiality and publicity, both in commercial arbitration and in 
investor v. state  disputes. But the author believes that if this proportionality 
is being assessed by the fo ru m  appointed in an investm ent dispute, the 
forum in m ost cases is exceeding its jurisdiction.

VIII. Publication of Arbitral Award
2.28. Article 48(5) of the ICSID Rules restricts the publishing of the award in the 

absence of the parties’ consent. Publishing the award without the required 
consent granted in ICSID arbitration, if com mitted by the state being a party 
to the arbitration, can be considered a breach of the state’s obligation under 
international law; if the same is done by the investor, it can be considered 
a breach of a similar obligation assumed by invoking the jurisdiction of 
the forum  under the applicable international treaty, despite the fact that 
the investor, as such, is not a subject of international law. The author is of 
the opinion that this obligation owed to the party (investor) results from 
the nature of the provisions incorporated in instrum ents of international 
law on investment protection, which regulate the settlem ent o f disputes 
between the investor and the state. Such provisions represent an offer to 
enter into an arbitration agreement proposed by the state and extended 
to an unlimited group of persons (investors) who meet the subjective and 
objective conditions defined in the same instrum ent (the definitions of 
investor and investment). Ratione temporis, the state’s offer is limited by the 
duration of the state's obligations arising from the respective convention or 
treaty. The investor accepts the offer at the mom ent he or she initiates the 
formal procedure set down by the international treaty for the purpose of 
settling the investor’s (alleged) investment protection claims, in particular, 
at the mom ent the investor clearly specifies (with irrevocable effect) which 
m ethod of dispute resolution he or she invokes (if the investor can choose 
from multiple alternatives). In comparison to commercial arbitration, this 
particular mom ent can be considered to be similar to the moment at which 
the parties enter into an arbitration agreement in commercial matters. I 41
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2.29. There is a significant difference between the UNCITRAL Rules and the 
ICSID Convention: whereas in ICSID arbitration, the Centre has an 
obligation to  at least publish the legal reasons underlying the decision, 
Article 32(5) of the UNCITRAL Rules always makes the publishing 
o f the award (i.e. even parts of the award or the sum m ary of the legal 
reasons) subject to the consent of the parties. Nonetheless, the parties 
in UNCITRAL arbitration are only limited vis-a-vis the outcom e of the 
proceedings, and in the au thor’s opinion, only after they are notified of 
the outcome. The emphasis on the autonom y of the parties and the very 
cautious approach adopted by the UNCITRAL Rules to  these matters 
can hardly be interpreted as the acceptance of absolute confidentiality55. 
It is no secret that certain countries (namely Canada) initiated a certain 
breakthrough as concerns the publicity o f proceedings according to the 
draft revised UNCITRAL Rules. In Oxus v. Kyrgyz Republic, the tribunal 
ruled that Article 32(5) applied to  all awards rendered in the proceedings 
after the investor made the jurisdictional award public56.

S u m m a ries

FRA  [C onfidentia lite e tp u b lic ite  da n s lesprocedures d ’arb itrage des litiges  
d ’investissem ent, in te re tp u b lic  e t lim ites  d e  com petence des cham bres  
d ’arbitrage]
L efait que I’E ta t soit I’une des parties a une procedure d ’arbitrage ne fa it pas  
des arbitres des agents publics ni des sujets de droit public et encore moins 
de droit international (public). La procedure d ’arbitrage est avant tout un  
mecanisme universel de procedure. Les specificites fondam entales de la 
procedure dans les differends relatifs aux investissements concernent tout 
d ’abord I’application des standards de droit materiel. La confidentialite et 
la publicite sont essentiellement des questions de procedure. L'affirmation 
relative au  principe mondial, internationalem ent reconnu, de confidenti
alite propre a la procedure d ’arbitrage est un mythe. Les standards de la 
confidentialite sont soumis a des ecarts territoriaux im portants en fonc- 
tion du lieu de la procedure. II n ’y  a que le principe de confidentialite des 
audiences et la discretion des arbitres qui soient universellement reconnus. 
C’est un principe qui s’applique non seulem ent a u x  proc6dures internatio- 
nales d'arbitrage dans les affaires commerciales m ais aussi aux procedures

55 A s o p p o sed  to  P. S anders, w h o  c la im s th a t  th is  is a p rin c ip le  o f  a rb itra tio n , re fe rr in g  
to  a  c u sto m ary  ru le . See P i e t e r  S a n d e r s ,  Q u o  v a d i s  i n t e r n a t i o n a l  a r b i t r a t i o n ? 

S i x t y  y e a r s  o f  a r b i t r a t i o n  p r a c t i s e , A C o m p a r a t i v e  S t u d y , T he H ague: 
K luw er Law  In te rn a tio n a l 451 (1999). T he  a u th o r  is s tr ic tly  ag a in s t th e  o p in io n  (and 
in  th is  reg a rd  a gain st P. S anders) th a t  th e  re s tr ic tio n  o f  th e  p a rtie s  w ith  re s p e c t to  th e  
d isc lo su re  o f  in fo rm a tio n  a b o u t a rb itra tio n  is a globally  re co g n ized  p rinc ip le .
56 O xu s G o ld  [UK] v. Kyrgyz R epublic , p ro ced u ra l o rder, M arch  28, 2008. L uke Eric 
P e terson , Kyrgyz R epublic  settles B I T  c la im  w ith  U K  m iner, O xus, 1 (5) I n v e s t m e n t  

A r b i t r a t i o n  R e p o r t e r  p ara . 7  (M ay 16 ,2008).
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dans les differends relatifs aux investissements. M im e  dans les differends 
relatifs aux investissements, les parties jouissent d ’un hau t degre d ’autono- 
m ie concernant la confidentialite et la publication des informations.
M im e  s’il est impossible de nier I'existence d ’un interet public qualifii 
dans les differends relatifs aux investissements, cette question ne devrait 
pas avoir d'effet sur la confidentialite, la publicite ou la publication des 
informations. Un eventuel interet a publier des informations dans les af
faires de protection des investissements profile p a r  principe a u x  citoyens de 
I’fita t hote. D ’apres lauteur, ces citoyens pourraient exiger la publication  
des informations relatives au litige en question, et ce directement vis-d-vis 
de I’f t a t  hote et conformement a ux mecanismes que I’E ta t concret prevail 
pour la mise a disposition des informations pa r ce dernier (lois relatives a 
I’acces a u x  informations, etc.). C ’est pourquoi I’auteur exprime un doute de 
principe au sujet de la competence et de la legitimite des arbitres a decider 
dans une large mesure au sujet de la publication (droit a  la mise a dispo
sition), par une des parties, d ’informations concernant une procedure. Us 
ne peuvent pas juger des intirets de celui qui nest pas partie a la proce
dure. Les cas ой les parties lim itent la publication d ’informations tou t a 
fa i t  concretes, dans des situations de procedure menagant le deroulement 
ou I’objectif de la procedure, representent une exception. II n ’y  a que cela 
qui releve de la compdtence des arbitres dans le cadre de la question de la 
publication. II devrait cependant s'agir de mesures d ’exception dans des cas 
de risque concret et reel.

CZE [Duvernost a  neverejnost v rozhodcim  r izen i v investicnich  sporech, 
verejny zd jem  a  rozsah oprdvnen i rozhoddich sendtu]
Skutecnost, ze jednim  z  ucastnikd rozhodciho rizeni je  stdt, jeste necini 
z  rozhodcu verejnd cinitele ani subjekty verejneho prdva, о to тёпе me- 
zindrodniho prdva [verejneho]. Rozhodci rizeni je  predevsim  univerzdlni 
procesni mechanismus. Z dsadni specifika rizeni v investicnich sporech se 
projevujipredevsim  ohledne aplikace hmotneprdvnich standardu. Duvdr- 
nost a verejnost jsou predevsim  otdzky procesni. Tvrzeni о globdlnim me- 
zindrodnd uzndvanem  principu ddvdrnosti vlastnim  rozhodcimu rizeni je  
mytus. Standardy duvdrnosti podldhaji vyznam nym  teritoridlnim rozdi- 
1йт podle m ista rizeni. Za univerzdlnd prijim anou Ize zrejme povazovat 
pouze zdsadu duvdrnosti ustnich jedndn i a mlcenlivost rozhodcd. To p la ti 
nejen pro m ezindrodni rozhodci rizeni v obchodnich vdcech, nybrz i pro ri
zeni v investicnich sporech. Strany pozivaji i v investicnich sporech vysokou 
m iru autonomie ohlednd ddvernosti a  zverejhovdni informaci.
Ackoliv existenci kvalifikovandho verejneho zdjm u v investicnich spo
rech poprit nelze, nemdla by tato otdzka m it vliv na duvdrnost, verejnost, 
resp. zverejhovdni informaci. Pripadny zdjem  na zverejndni informaci to- 
tiz ve vdcech ochrany investic zdsadne svddci obcanum hostitelskeho sta 
tu. Podle autora tito obcane by se mohli dom dhat zverejndni informaci 
о predmdtndm sporu, a to prim o vdci hostitelskdmu sta tu  a podle mecha- 
nismd, kterd konkrdtni std t predvidd pro poskytovdni informaci stdtem
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(pfedpisy о p f  is tup  и к informacim a pod.). A utor proto vyjadruje zdsad
n i pochybnost о pravomoci a oprdvneni rozhodcu. rozhodovat v sirokd mire 
о zverejhovdni (prdvu na poskytnuti) informaci tykajicich se daneho rizeni 
stranou. Nemohou posuzovat zdjm y toho, kdo neni stranou rizeni. Vyjim- 
ku predstavuji pripady, kdy om ezi strany ve zverejndni zcela konkretnich 
informaci v procesnich situacich, kde by tim  mohlo dojit к ohrozeniprubd- 
hu a ucelu rizeni. Jen toto totiz v souvislosti s otdzkou zverejhovdni spadd  
do pravomoci rozhodcu. M ilo  by se vsak jedna t о opatreni vyjimecnd v pri- 
padech konkretniho a redlne hroziciho rizika.

PO L [Poufno&c i e lem enty n ie jaw ne w p o stfp o w a n iu  arb itrazow ym  
w sporach inw estycyjnych, interes p u b lic zn y  i zakres upraw nieh  
trybuna low  arbitrazowych]
Calkowita poufnosc post^powania arbitrazowego nie jest bynajmniej uni- 
wersalnym standardem  mi^dzynarodowym. M a ona charakter teryto- 
rialny. Poufne jest jedynie post^powanie ustne. W  sporach inwestycyjnych 
trudno znalezc podstaw y do zachowania absolutnej poufnosci informa- 
cji о przebiegu post$powania. Poszczegdlne wyjqtki wynikajq. wytqcznie 
z  majqcych zastosowanie regut i z  ewentualnego porozum ienia stron. Arbi- 
trzy w sporach inwestycyjnych mogq ograniczyc autonom ic stron w zakre- 
sie ujawniania informacji wylqcznie w przypadku zagrozenia celu i prze
biegu post$powania.

DEU [ V ertraulichkeit u n d  N ich to ffen tlichkeit im  Schiedsverfahren iiber 
Investitionstre itigkeiten , offentliches Interesse u n d  A u sm a fi der  
Berechtigungen d er  Schiedssenate]
Absolute Vertraulichkeit des Schiedsverfahrens ist kein universeller inter- 
nationaler Standard. Es geht um  eine territorial bedingte Frage. Vertrau- 
lich ist lediglich die mtindliche Verhandlung. In Investitionsstreitigkeiten 
lasst sich kein A nhalt fu r  strikte Vertraulichkeit von Informationen iiber 
den A blaufdes Verfahrensfinden. Individuelle Ausnahm en resultieren aus 
den anwendbaren Regeln und  einer etwaigen Vereinbarung der Parteien. 
Die Schiedsrichter sind berechtigt, in Investitionsstreitigkeiten die A utono
m ie der Parteien hinsichtlich der Veroffentlichung ausnahmsweise dann  
einzuschrdnken, w ennZw eck und  A blaufdes Verfahrens gefdhrdet sind.

RUS [К онф иденциальност ь и гласност ь в арбит раж ном
р а зб и р а т ель ст ве  (т рет ейском  процессе) по  и нвест и ц и о н н ы м  
спорам, общ ест венны й инт ерес и сфера ком пет енций  сост авов  
арбит раж ны х судов]
Абсолютная конфиденциальность арбитражного разбират ель
ства (третейского процесса) не являет ся универсальным между
народным стандартом. Эт о т еррит ориально обусловленный мо-
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мент. Конфиденциальным являет ся лиш ь слушанье. В инвест ици
онных спорах невозможно найт и поддержку для строгой конфиден
циальност и информации в ходе разбират ельст ва. Отдельные ис
ключения следуют из применяемых правил и из возможного согла
ш ения между сторонами. В инвест иционны х спорах арбит ры име
ют право ограничит ь автономию сторон в отношении предания 
гласности исключительно при наличии угрозы цели и ходу процесса.

ES [C onfidencialidad у  p u b lic id a d  en e lp ro ced im ien to  de arbitraje  
en los p le ito s  d e  inversion, in teres pub lico  у  a lcance de los poderes  
ina lienab les de los tribuna les arbitrales)
La absoluta confidencialidad del procedimiento de arbitraje no constituye 
una norma internacional universal. Se trata de un tema condicionado por  
el territorio en cuestion. Solo la vista oral es confidencial. En los pleitos de 
inversion no puede hallarse soporte para una estricta confidencialidad de 
las diligencias. Las excepciones individuales se desprenden de las reglas 
aplicables у  los eventuates acuerdos entre las partes. En los pleitos de in
version los drbitros tienen derecho a lim itar la autonom la de las partes 
con respecto a la divulgacion en casos excepcionales unicamente cuando  
peligran el proposito у  el transcurso de las diligencias.

4 5

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw





Marcin Czepelak
Contractual Choice of 
Forum in International 
Investment Arbitration

Key words:
fo re ig n  in v e s tm e n t  | 
ju r isd ic tio n  \ a rb itra tio n  
I d isp u te -se ttle m e n t  
I d isp u te  resolu tion  
c lauses (D R Cs) \ b ila tera l 
in v e s tm e n t trea ties  
(BITs) j B I T  a rb itra tio n  
I tr ea ty  c la im s  \ con tract 
c la im s  | d o m e stic  law  
I in te rn a tio n a l law  
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Abstract I Bilateral investment treaties (BITs) establish 
standards o f the treatm ent o f  international investments. 
These treaties vest arbitration with the jurisdiction over 
alleged breaches thereof Consequently, the jurisdiction  
o f  treaty tribunal is a logical corollary o f guarantees 
stipulated in the treaty. This is not the case o f  contract 
claims, where a treaty tribunal is only one o f  conceivable 
fora  to whom jurisdiction m ay be conferred by the parties. 
Although B IT  tribunals can be vested with the jurisdiction  
over contract claims, it will be a kind o f  additionalfacility  
to adjudicate on them. Thus, as fa r  as contract claims 
are a t issue treaty tribunal are on the sam e footing  as 
domestic courts or international commercial arbitration  
tribunals. It follows fro m  the case-law o f tribunals based 
on bilateral investment treaties tha t they were unwilling 
to decline jurisdiction over treaty claims, bu t they were 
seriously concerned about the enforceability o f  contractual 
selection clauses when contract claims were a t issue. In 
some cases they narrowly construed the scope o f  a DRC, in 
other they used the concept o f  inadmissibility.
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I. Exclusive Choice of Court Agreements
3.01. If som ething goes wrong w ith an international contract then the question 

o f jurisdiction becom es the key issue o f the forthcom ing dispute, and this 
is why drafting a choice of court clause constitutes one of the parties’ 
prim ary concerns. By means of such an agreem ent parties to  a contract 
seek to  confer jurisdiction to  the courts of one of States which could be 
potentially com petent. The prorogation of jurisdiction {prorogatio fori) 
constitutes a positive aspect o f a choice of court agreem ent. Often it is 
also supplem ented w ith the derogation of jurisdiction of courts o f any 
other State (derogatio fori). This negative aspect makes the parties’ choice 
exclusive. Indeed, both aspects: positive -  i.e. determ ination of the 
com petent courts and negative -  i.e. exclusion of any o ther jurisdiction, 
are essential from the perspective of legal security, forseeability and the 
parties’ com mercial expectations. Accordingly, such an  exclusive choice 
o f court clause will be successful if it passes two kinds of test. Firstly, its 
positive aspect m ust be effective under the law of chosen jurisdiction. It 
provides that if parties have chosen by m eans of an agreem ent (usually 
a clause in their contract) English courts to decide any disputes arising 
between them , then this agreem ent is to  be valid under English procedural 
law. Secondly, its negative aspect m ust be effective under the procedural 
laws of any other State which might be involved. In the example given 
above, the exclusive choice of court will be successful if any courts other 
than an English court decline their jurisdiction. Similar conclusions 
can be reached for the arbitration clauses as they are also tested against 
procedural law of potentially com petent State courts. It follows that w hat 
will be discussed below a propos choice of court agreem ents applies 
m utatis m utandis  to arbitration agreem ents1. Accordingly, this paper 
will focus on negative effectiveness of the exclusive choice of court and 
arbitration agreements. However, instead of discussing when they are 
recognised by national courts, the aim  of this article is to discuss when 
and why they are (dis)respected by the arbitral tribunals established by 
bilateral investm ent treaties (hereafter: BITs). They constitute o ther fora  
that are confronted w ith exclusive choice of court clauses inserted in 
investm ent contracts.

1 S G S  Societe G enerale d e  Surve illance  S.A. v. R epub lic  o f  th e  P h ilipp ines, IC SID  
C ase  N o . A R B /02/6 , D ecis ion  o n  Ju risd ic tio n  o f  Jan u ary  29, 2004, p a ra . 138, (SG S  v 
P hilipp ines D ecision  on Jurisd ic tion) available at: h ttp ://ita .law .u v ic .ca  (accessed  o n  
D e ce m b er 10, 2010): ‘it  sh o u ld  n o t m a tte r  w h e th e r  th e  co n tra c tu a lly -a g re ed  fo ru m  is 
a m u n ic ip a l c o u r t  (as here) o r  d o m e stic  a rb itra tio n  (as in  S G S  v. P a k is ta n )  o r  so m e  
o th e r  fo rm  o f  a rb itra tio n , e.g. p u rs u a n t to  th e  U N C IT R A L  o r  IC C  R ules. T he  basic  
p rin c ip le  in  e ac h  case  is th a t  a b in d in g  exclusive ju risd ic tio n  c lause  in  a c o n tra c t  sh o u ld  

4 8  I b e  re sp ec ted , u n less  o v e rr id d e n  by  a n o th e r  va lid  provision .’

http://ita.law.uvic.ca
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II. The Curial Law of BIT Arbitration
3.02. Tribunals established by BIT (hereafter BIT tribunals) apply their own cu

rial law {lex fo ri processualis) i.e., generally speaking, public international 
law in order to ascertain the effect of choice of court clauses. In Lanco2 
procedural law of the BIT tribunal was USA-Argentina BIT and ICSID 
Convention. Accordingly the tribunal analysed w hat were the effects (if 
any) of the choice of court clause o f the concession agreem ent3 concluded 
between the Argentine Republic and the com pany in which the investor 
had his equity shares.

3.03. Firstly, the tribunal surveyed w hether this stipulation could be considered 
a ‘previously agreed dispute-settlem ent procedure’ in the m eaning of 
Article VII (2) (b) of the USA-Argentina BIT. However, the clause was 
denied this character by reference to the dom estic {in casu Argentine) law, 
concluding that: A s the contentious-adm inistrative jurisdiction cannot 
be selected or waived, submission to the contentious-adm inistrative 
tribunals cannot be understood as a previously agreed dispute-settlem ent 
procedure’4.

3.04. Secondly, the BIT tribunal tested the choice of court clause against 
Article 26 of the ICSID Convention stating that ‘Consent of the parties 
to  arbitration under this Convention shall, unless otherw ise stated, 
be deem ed consent to  such arbitration to the exclusion of any other 
rem edy’5. According to  the tribunal's interpretation, it follows from 
the said provision that the contractual stipulation ‘does not replace any 
consent, but instead dilutes the presum ption as to  the exclusivity of 
ICSID arbitration! Once m ore the tribunal referred to the domestic law 
stating that ‘the alleged selection of jurisdiction, as a possibility that may 
be envisaged by Argentine law, has no t been shown by the Respondent!

3.05. One may wonder why the Lanco tribunal invoked the dom estic law, so 
it m ight have been seen as its evaluation of the choice of court clause 
had not been based exclusively on the lex fo ri processualis. Indeed, under 
Argentinian law the jurisdiction of adm inistrative tribunals might be 
compulsory, however it was no t the effectiveness of the choice of court 
clause in term s of Argentinian law, bu t rather in term s of Argentina-US 
BIT, that was at issue. For the purposes of treaty based arbitration the 
effects o f the contractual choice o f court are to be considered on the basis 
of the relevant norm s of international law, i.e. lex fo ri processualis that

2 Lanco In te rn a tio n a l Inc. v. A rg en tin e  R epublic , IC SID  C ase  N o. A R B /97/6 , 
P re lim in ary  D ecis ion  o n  Ju risd ic tio n  o f  D e cem b er 8 ,1 9 9 8 , 4 0 IL M  457 (2001) {Lanco v. 
A rgen tina , P re lim in a ry  D ecision  on  Jurisd ic tion).
3 T he co n ce ss io n  ag re e m en t o f  s ig n ed  o n  6  June  1994 p ro v id ed : ‘F o r all p u rp o se s  
de riv ed  from  th e  a g re em en t a n d  th e  Bid C o n d itio n s , th e  p a rtie s  ag ree  to  th e  ju risd ic tio n  
o f  th e  Federa l C o n te n tio u s  A d m in is tra tiv e  T rib u n a ls  o f  th e  Federal C ap ita l o f  th e  
A rg en tin e  R epublic!
4 Lanco v. A rg en tin a , P re lim in a ry  D ecision  on  Jurisd ic tion  a t § 26.
5 Ib id ., a t § 38.
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governs effect of the waiver o f jurisdiction of the BIT tribunal, the 'fork 
in the road’ provisions and waiting periods. Accordingly, in the Lanco 
case the tribunal implicitly assum ed that ‘a previously agreed dispute- 
settlem ent procedure’ in term s of Argentina-US BIT dem ands that the 
jurisdiction of the court chosen by the parties can be appointed by virtue 
of an agreem ent under the law of this court6. The possibility to  choose 
the jurisdiction was as such only the option offered by the Argentina-US 
BIT, not the requirem ent concerning the chosen jurisdiction. It follows 
that the questions were threefold. Firstly: were the parties free to  agree on 
the jurisdiction of the dom estic courts? This question was to  be answered 
on the basis of the Argentina-US BIT. Secondly: did the parties conclude 
such an agreement? Once m ore this question was to be answered on the 
basis of the Argentina-US BIT. Thirdly: were the adm inistrative tribunals 
com petent to adjudicate on the alleged violations of the said treaty? This 
question was to be answered on the basis o f Argentinian law. From an 
international law perspective (and the basis o f the Argentina-US BIT) it 
was relevant to establish whether the court chosen by parties was bound 
to assum e jurisdiction. However it was irrelevant as to  w hether it would 
assume its jurisdiction on the basis o f the parties’ agreem ent or on the 
basis of a m andatory rule of dom estic law. The last issue might have 
been only considered as the indication of parties' will. It follows that the 
tribunals in Lanco and in Salini v Morocco set aside the well established 
rule which provides that

Each court is obliged to determine the validity o f  the agreement on 
the choice o f court in relation to its own law, not in relation to the law  
chosen7.

In consequence no effect was given to  the parties’ express stipulation 
conferring jurisdiction to  the dom estic courts, although another 
principle, this tim e concerning interpretation, recom m ends construction 
of contractual clauses u t res magis valeat quam  pereat. Accordingly 
the conclusions of the tribunals in Lanco and in Salini v Morocco seem 
to be hardly justifiable w ithout further determ ination of what parties 
effectively agreed in the concession contract. Nevertheless the reference 
to  the dom estic law is likely to be necessary to  scrutinise some issues of 
the parties’ consent to the choice of court agreem ent which in tu rn  are 
relevant to establish the scope and the content of the consent to  the treaty 
arbitration.

6 T he very  sam e  re a so n in g  can  b e  fo u n d  in  S a lin i C o stru tto r i S .p .A . a n d  Ita lstra d e  
S .p .A . v. K ingdom  o f  M orocco, IC SID  C ase  N o . A R B /00 /4 , D ecis io n  o n  Ju risd ic tio n  
o f  July 2 3 ,  2001, p a ra . 2 7  (Sa lin i v. M orocco), 4 2  ILM  609, 615-616  (2003): ‘A s th e  
ju risd ic tio n  o f  th e  a d m in is tra tiv e  c o u rts  c a n n o t b e  o p te d  for, th e  c o n se n t to  ICSID  
ju risd ic tio n  d e sc rib e d  above shall p reva il o v e r th e  c o n te n ts  o f  A rtic le  C C A G , s in ce  th is  
A rtic le  c a n n o t b e  ta k en  to  b e  a  c lause  tru ly  ex ten d in g  th e  sc o p e  o f  ju r isd ic tio n  an d  
co v ered  by th e  p rin c ip le  o f  th e  P a rtie s ' au tonom y!
7 M a r i o  G i u l i a n o , P a u l  L a g a r d e , ‘R e p o r t  o n  t h e  C o n v e n t i o n  o n  t h e  L a w  

A p p l i c a b l e  t o  C o n t r a c t u a l  O b l i g a t i o n s ’ O . J .  1 9 8 0  С  2 8 2 ,  p a r a .  2 .  5.



Contractual Choice of Forum in International Investm ent A rbitration

III. Scope of the Consent to Treaty Arbitration
3.06. It is com m on ground that a treaty provision by which a host State 

subm its itself to the jurisdiction of the BIT tribunal constitutes standing 
general offer of an arbitration agreem ent to  the investors from the other 
contracting State. An investor by instituting the proceedings accepts this 
offer and therefore the arbitration agreem ent is concluded. A contractual 
exclusive choice of court constitutes another agreem ent and, as it is 
often conceded by states, it m ight give rise to the question of whether 
the investor’s consent to the latter prevents him from relying on the 
BIT dispute resolution clause. This question could be rephrased to read: 
what is the scope of the contractual arbitration agreement? The case-law 
from the ICSID tribunals has answered it by means of the distinction 
between treaty claims and contract claims. The former concern breach of 
a standard of treatm ent established by the BIT, the latter concern breach 
o f contract. It follows that by concluding the choice of court agreement 
an investor consents to subm it only his claims in contract and therefore 
claims based on the breach of treaty standard are left outside the scope 
of the choice of court agreement. This approach was adopted by the first 
Vivendi tribunal, which stated: ‘In this case the claims (...) are based on 
violation by the Argentine Republic of the BIT through acts o r omissions 
of that governm ent and acts o f the Tucum an authorities tha t Claimants 
assert should be attributed to  the central government. As formulated, 
these claims against the Argentine Republic are not subject to the 
jurisdiction of the contentious adm inistrative tribunals o f Tucuman, if 
only because, ex hypothesi, those claims are no t based on the Concession 
C ontract but allege a cause o f action under the BIT. (...) Thus, Article 16.4 
of the Concession Contract cannot be deem ed to prevent the investor 
from proceeding under the ICSID Convention against the Argentine 
Republic on a claim charging the Argentine Republic with a violation of 
the Argentine-French BIT’8. The reasoning on this point was approved by 
the ad  hoc Com m ittee9 and generally followed by other ICSID tribunals10.

8 C o m p a n ia  d e  A g u a s  d e l A conqu ija , S.A. & V ivend i U niversal (fo rm erly  C om pagnie  
G dnerale des E a u x ) v. A rgen tine , IC SID  C ase  N o . A R B /97/3 , A w ard o f  N o v em b er 21, 
2000, paras. 53  a n d  54, availab le at: h ttp ://ita .la w .u v ic .ca / (accessed  o n  D e cem b er 10, 
2010 ) .

9 C o m p a n ia  d e  A g u a s  d e l A conqu ija , S.A. & V ivend i U niversal ( fo rm erly  C om pagn ie  
G 6 n ira le  des E a u x ) v. A rgen tine , ICSID  C ase  N o . A R B /97 /3 , D ecision  o n  A n n u lm e n t o f 
July 3, 2002 (V iven d i v  A rgen tina , D ecision  o n  A n n u lm e n t) .
10 C M S  G as T ransm ission  C o m p a n y  v  A rg en tin e  R epublic , IC SID  C ase  N o. A R B /01/8 , 
D ecis ion  o n  Ju risd ic tio n  o f  July 17, 2003, 42  ILM  788 (2003); SG S  Societe  G enerale  de  
Surve illance  S.A. v Is la m ic  R epub lic  o f  P a k is ta n , IC SID  C ase  N o . A R B /01 /13 , D ecision  
o n  Ju risd ic tio n  o f  A u g u st 6, 2003; A z u r ix  Corp. v  A rg en tin e  R epublic , IC SID  C ase  No. 
A R B /01 /12 , D ecis ion  o n  Ju risd ic tio n  o f  D e cem b er 8, 2003; IB M  W orld  Trade Corp. v. 
R epublic  o f  E cuador, IC SID  C ase  N o . A R B /02 /10 , D ecis ion  o n  Ju risd ic tio n  o f  D ecem b er 
22, 2003; E nron C reditors Recovery C orpora tion  a n d  Ponderosa A ssets , L.P. v. A rgen tine  
R epublic , IC SID  C ase  N o. A R B /01 /3 , D ecis ion  o n  Ju risd ic tio n  o f  Jan u ary  14, 2004; I
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It is im portant to bear in m ind tha t the distinction between treaty claims 
and contract claims was made in order to  leave treaty dispute resolution 
clauses unaffected by exclusive choice of court agreem ents. As it was 
phrased by the ad  hoc Com m ittee in Vivendi I  arbitration:

'...where "the fundam en ta l basis o f the claim ” is a treaty laying down 
an independent standard by which the conduct o f the parties is to be 
judged, the existence o f  an exclusive jurisdiction clause in a contract 
between the claim ant and  the respondent state or one o f  its subdivisions 
cannot operate as a bar to the application o f  the treaty standard"11. 

This might suggest that the contractual choice of court deprives BIT 
tribunal form assuming its jurisdiction over contract claims. This is 
however arguable and consequently will be discussed bellow. Still, it is 
im portant to notice that the very beginning of this controversy is the 
jurisdiction of BIT tribunals over contract claims. It is conceded that it 
results either from broad dispute resolution clauses (hereafter: DRC) or 
so-called ‘umbrella clauses’.

IV. Dispute Resolution Clauses
3.07. Bilateral investm ent treaties establish standards of the treatm ent of 

international investments. M ost com monly a BIT safeguards foreign 
investments from expropriation and discrimination. Additionally a host 
State binds itself to adopt fair and equitable treatm ent of foreign investors 
and to  ensure them  full protection and security. Often this protection is 
referred to some other standards so that foreign investors are to receive 
the same treatm ent as enjoyed by nationals o f the host State (so called 
National Clause) or no less favourable than nationals from any other 
country (the M ost Favoured Nation Clause). All these guarantees would 
rem ained inoperative if there were no possibility to  enforce them  against 
a State which had broken it. That is why many BITs encompass DRCs.

Siem ens A .G . v. A rg en tin e  R epublic, IC SID  C ase  N o. A R B /02 /8 , D ecis io n  o n  Ju risd ic tio n  
o f  A ugust 3, 2004; S G S  v. P h ilipp ines D ecision  on  Jurisdiction-, S a lin i C o stru tto r i S .p .A . 
a n d  Ita lstra d e  S .p.A . v .H ashem ite  K ingdom  o f  Jordan, ICSID  C ase  N o. A R B /02/13, 
D ecis ion  o n  Ju risd ic tio n  o f  N o v e m b er 9, 2004  (Sa lin i v. Jordan)-, Im preg ilo  S .p .A . v. 
Is la m ic  R epub lic  o f  P a k is ta n , IC SID  C ase  N o . A R B /03 /3 , D ecis io n  o n  Ju risd ic tio n  o f  
A pril 22, 2005; A E S  C orpora tion  v. The A rg en tin e  Republic, ICSID  C ase  N o. A R B /02 /17 , 
D ecis ion  o n  Ju risd ic tio n  o f  A pril 2 6 ,2 0 0 5 ; S em p ra  E nergy In te rn a tio n a l v. The A rgen tine  
R epublic, IC SID  C ase  N o. A R B /02 /16 , D ecis ion  o n  Ju risd ic tio n  o f  M ay  11, 2005; 
A g u a s  d e l T u n a ri S.A. v. R epublic  o f  B o livia , IC SID  C ase  N o . A R B /02 /3 , D ecis io n  o n  
Ju risd ic tio n  o f  O c to b e r  21, 2005; S uez, S o c ie d a d  G enera l d e  A g u a s  d e  B arcelona  S.A ., 
a n d  In terA g u a s Servicios Integrates d e l A g u a  S .A . v. The A rg en tin e  R epublic , IC SID  C ase 
N o. A R B /03 /17 , D ecis ion  o n  Ju risd ic tio n  o f  M ay  16, 2006; N a tio n a l G rid  p ic  v  The 
A rgen tine  R epub lic  (U N C IT R A L  a rb itra tio n ) , D ecis io n  o n  Ju risd ic tio n  o f  June  20, 2006; 
Inceysa  Valliso letana S.L. v. R epub lic  o f  E l Sa lvador, IC SID  C ase  N o . A R B /03 /26  A w ard 
o f  A u g u st 2, 2006; F raport A G  F ra n k fu rt A irp o r t Services W orldw ide  v. P h ilipp ines, 
ICSID  C ase  N o. A R B /03 /25 , A w ard  o f  A u g u st 16, 2007; th e se  case -law  is availab le at: 
h ttp ://ita .law .u v ic .ca  (accessed  o n  D e cem b er 10, 2010).
11 V ivend i v. A rgen tina , D ecision  on  A n n u lm e n t,  p a ra . 101.
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O n the basis thereof investors are enabled to put a State on trial before 
a BIT tribunal. A DRC does not constitute an independent standard of 
treatm ent of foreign investments. It does not establish any substantive 
criteria, rather it is their procedural equivalent that opens the way for a 
remedy for a breach of BIT standard. It would logically follow that a scope 
of the DRC is the same as the scope of BIT’s substantive provisions. In 
other words, a tribunal established by the BIT should have jurisdiction 
over claims concerning a breach of any standard established by this BIT. 
However, sometim es the scope of a DRC is expressly lim ited (so that 
not all BIT standards are covered) and sometim es it is considered to  be 
broader, i.e. a DRC covers also disputes between a State and a foreign 
investor when the latter is not contending breach of the treaty but a 
breach of the investm ent contract. By this mean a BIT tribunal assumes 
jurisdiction over a contractual dispute, that is a dispute where not a 
breach of substantive treaty standard (i.e. treaty claim) is at stake but a 
breach of the investm ent contract (i.e. contract claim). Accordingly, if a 
scope o f a DCR is construed in a m anner which covers contractual as well 
as treaty claims, it constitutes not merely a procedural equivalent of the 
material scope o f the BIT bu t also an additional procedural guarantee for 
an investor, who by these means is enabled to  go to  tribunal based on the 
BIT in order to get remedy for a breach of contract.

V. Broad Interpretation of Dispute Resolution Clauses
3.08. Broad construction of DRC is one of the m ost disputed issues in 

international investm ent arbitration. There is neither need nor 
possibility to  discuss this m atter exhaustively in this paper, however it 
will be illustrative for further analysis to sum m arize briefly the current 
state of the debate. It m ight be said that is focused on three rules of 
treaty interpretation which can be derived from Article 31.1 of the 
Vienna Convention on the Law of Treaties. It says that: A treaty shall be 
interpreted in good faith ...

V .l. ... in Accordance with the Ordinary M eaning to be Given 
to the Terms o f the Treaty

3.09. First and forem ost the broad interpretation of the provisions on jurisdiction 
of BIT tribunals is underpinned by the reference to the literal m eaning of 
‘all disputes' which is popular phrase denoting the scope of a generic DRC. 
It is contended that they m ust be construed in a way which encompasses 
also contract claims, otherw ise they would rem ained ineffective12. From a 
purely logical point of view confining the scope of a widely drafted DRC to 
treaty claims does not deprive it o f the effet utile, which is precisely a legal

12 John  P. G affney, Jam es L. Loftis, 77ie “Effective O rd in a ry  M ean ing"  o f  B IT s a n d  the  
Jurisd ic tion  o f  T rea ty-B a sed  T r ibuna ls  to  H ea r  C on trac t C la im s, 8  ( 1 )  T h e  Jo u r n a l  o f  

W o r l d  I n v e s t m e n t  &  T r a d e  2 3 - 2 7  ( 2 0 0 7 ) .
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base for jurisdiction over treaty claims13. It is not necessary to  give words 
their broadest possible m eaning to make them  effective. It is however fair 
to say that a DRC would be less effective (or half-effective), should it be 
construed in a way that excludes contract claims from the jurisdiction 
of a BIT tribunal. It follows that the effectiveness of a DRC is a m atter of 
its object rather than the question of ordinary m eaning of the phrase ‘all 
disputes' o r the like which is nevertheless still im portant.

3.10. It is just as im portant not to confuse the 'ordinary m eaning’ with the 
literal meaning. That is why the latter is sometimes corroborated by the 
a contrario reasoning and the phrase ‘all disputes’ or simply ‘disputes' is 
construed in opposition to a DRC, whose scope is restricted to  some of 
the BIT standards. The problem is that argumentum a contrario does not 
guarantee doubtless results. Indeed, a DRC limited to breaches of only some 
BIT standards can be as well opposed to ‘all disputes’ meaning the disputes 
concerning breaches of all the BIT standards. Therefore the problem cannot 
be solved without establishing a proper context of these words.

V .2 .... in Their Context
3.11. W hilst discussing the context o f a treaty provision one spontaneously 

inclines toward Article 31.2 of the Vienna Convention on the Law of 
Treaties. It follows from the said provision that:

The context fo r  the purpose o f  the interpretation o f a treaty shall
comprise, in addition to the text, including its pream ble and annexes:
(a) any agreement relating to the treaty which was m ade between all 

the parties in connection with the conclusion o f  the treaty;
(b) any instrum ent which was made by one or more parties in 

connection with the conclusion o f  the treaty and accepted by the 
other parties as an instrum ent related to the treaty.

This norm  draws attention to w hat is to be considered 'in addition to the 
text’ and w hat can be defined as a further context. Accordingly, the text of 
a treaty forms a closer context for a particular term  or, m ore particularly, 
substantive provisions of a BIT constitute the context for a DRC. Therefore 
it could be understood that State-parties to  a treaty firstly defined a notion 
of investment, established standards o f their treatm ent and finally agreed 
on arbitration in case a of ‘any dispute’ concerning these standards. It 
would mean that ‘dispute concerning investm ent' is tantam ount to 'any 
dispute concerning the standard of treatm ent o f investm ents’. Surely, 
this reasoning is far from removing all doubts and obviously it cannot be 
applied to all widely drafted DRCs. However, it explains why the principle 
ubi lex non distinguit nec nos dintinguere debemus is no t likely to  have 
the final word in this case. This adage insists on literal meaning, whilst 
the ‘closer’ context (as defined above) suggests tha t it is more sound to

13 Cf. S G S  5оаё1ё Сёпёга1е de Surve illance  S.A. v  Is la m ic  R epublic  o f  P a k is ta n , IC SID  
C ase  N o. A R B /01 /13 , D ecis ion  o n  Ju risd ic tio n  o f  A ugust 6, 2003, p a ra . 150, {SG S  v. 
P akistan , D ecision  on  Jurisd ic tion), available at: h ttp ://ita .law .u v ic .ca  (accessed  o n  
D e cem b er 10, 2010).
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harm onize the substantive and procedural scope of the BIT. Indeed, the 
famous divergence in the SGS cases results from different placem ent of 
accents. The tribunal in SGS  v Pakistan  gave preference to  the contextual 
(and therefore restrictive) interpretation of the DRC14, whilst the tribunal 
in SGS v Philippines stuck to the literal m eaning o f‘all’ as denoting disputes 
arising out of lege non distinguente all causes of action15. It is however 
im portant to  notice that, as a consequence, both of them  differently 
defined the object o f the given DRC.

V .3 .... and in the Light o f its Object and Purpose
3.12. A lthough in SGS v Pakistan the tribunal did not addressed this issue 

explicitly, which can hardly be an advantage, its view results implicitly 
from the following passage:

We are not suggesting tha t the parties cannot, by special agreement, 
lodge in this Tribunal jurisdiction to pass upon and decide claims 
sounding solely in the contract. Obviously the parties can. B u t we do 
not believe th a t they have done so in this case. A nd  should the parties 
opt to do that, our jurisdiction over such contract claims will rest on the 
special agreement, not on the BIT.

It presupposes tha t the BITs deal with substantive standards of treatm ent 
of foreign investments and as such they do not aim to provide investors 
with additional facilities in the field of international commercial 
arbitration. This view confines the realm of BITs to international 
standards of protection of foreign investments on both -  substantive and 
procedural level. In other words, treaty-based tribunals are courts created 
by the public international law and called to  do the ‘international’ justice 
not the ‘contractual’ justice. Therefore, it was observed that

There is always a danger in divorcing the jurisdictional provisions from  
the substantive terms o f  the same treaty in tha t it may suggest tha t the 
arbitral tribunal has jurisdiction bu t is invited to rule in vacuum 16. 

Accordingly, this view which says that the scope of a DRC should be 
adequate to  the scope of the material standards of the BIT, or in other 
words, that a BIT tribunal should in principle have jurisdiction only 
in cases w hen the breach of the BIT is at stake is driven by the need of 
coherent interpretation of the BIT as a whole. O therwise, it maintains, 
treaty becomes ‘a mere vehicle for an arbitration clause’17.

14 Cf. S G S  v. P a k is ta n , D ecision  on  Jurisd ic tion , p a ra . 161.
15 S G S  v. P h ilippines, D ecision  on  Jurisd ic tion , p a ra . 132. H o w ev er it  m u s t b e  n o ted  
th a t  th e  tr ib u n a l a lso  c o n fro n te d  w o rd in g  o f  o th e r  p ro v is io n s  o f  Sw iss -  P h ilip p in es  BIT 
o f  1997 a n d  to o k  co n tex tu a l a sp e c t in to  a ccoun t.
16 E m m an u e l G ailla rd , In v e s tm e n t T rea ty  A rb itr a tio n  a n d  Jurisd ic tion  O ver  C ontract 
C laim s, in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  a n d  A r b i t r a t i o n : L e a d i n g  C a s e s

FR O M  T H E  IC S ID , N A F T A , B ILA TE R A L IN V E S T M E N T  T R E A T IE S  A N D  C U S T O M A R Y
I n t e r n a t i o n a l  L a w ,  L ondon : C am ero n  M ay  325, 336 (T. W eiler ed ., 2005).
17 U N C IT R A L  C ase C M E  C zech R epublic  B V v  C zech R epublic , s e p a ra te  o p in io n  o f  Sir 
Ian  B row nlie  o n  th e  issues o f  q u a n tu m  to  th e  Final A w ard o f  M a rch  14, 2003, p a ra . 72, 
available at: h ttp ://ita .la w .u v ic .ca / (accessed  o n  D e cem b er 10, 2010). I 5 5
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3.13. C ontrary to  implicit consideration in SGS v Pakistan, the tribunal in SGS 
v Philippines developed ideological argum entation giving two reasons.

3.14. Firstly, from two possible interpretations, it chose that one which favours 
investors.

The object and purpose o f the B IT  supports an effective interpretation 
o f Article X(2). The B IT  is a treaty fo r  the promotion and reciprocal 
protection o f investments. According to the pream ble it  is intended "to 
create and  m aintain favourable conditions fo r  investments by investors 
o f one Contracting Party in the territory o f  the other”. I t  is legitimate to 
resolve uncertainties in its interpretation so as to favour the protection 
o f covered investments18.

Although it goes w ithout saying that encouragem ent, prom otion and 
protection of foreign investm ent are explicit objectives of BITs, in dubio 
pro investor could hardly be the right conclusion in all cases. This approach 
(not uncom m on in international investm ent arbitration) was criticised on 
the basis o f its incoherency with the rules established in Article 31 of the 
Vienna Convention on the Law of Treaties:

A n  interpretative approach tha t systematically favours the interests 
o f  one o f  the disputing parties need only be articulated to be proven 
unsound. Can reference to the policy o f prom oting foreign investment 
ever result in an interpretation favourable to the state p a rty ’s defence? 
I f  the answer is no, both as a m atter o f  experience (based on the record 
o fpast decisions) and as a m atter o f  logic, then something is wrong with 
the interpretative approach and the idea tha t is supported by Article 
31 o f the Vienna Convention on the Law o f  Treaties is untenable19.

3.15. Secondly, the tribunal in SGS v Philippines referred to  practical conse
quences of excluding contract claims from the scope of DRC established 
by the Swiss-Philippines BIT:

By contrast drawing technical distinctions between causes o f action 
arising under the B IT  and those arising under the investment agreement 
is capable o f giving rise to overlapping proceedings and jurisdictional 
uncertainty. It m ay be necessary to draw such distinctions in some cases, 
but it should be avoided to the extent possible, in the interests o f  the 
efficient resolution o f  investment disputes by the single chosen fo ru m 20.

3.16. It is w orth noting that the integration of different legal causes of actions 
in the fram ework of one single jurisdiction of treaty-based tribunal 
constitutes m ost frequently invoked argum ent supporting  broad 
construction of generic DRCs21. This reasoning justifies judicial decision

18 SG S  v. P h ilipp ines, D ecision  on  Jurisd ic tion , p a ra . 116.
19 Z a c h a ry  D ouglas, N o th in g  i f  N o t C ritica l f o r  In v e s tm e n t T rea ty  A rb itra tio n :  
O cciden ta l, Eureko a n d  M e th a n ex , 2 2  ( 1 )  A r b i t r a t i o n  In t e r n a t i o n a l  2 7 , 5 1  ( 2 0 0 6 ) .

20 SG S  v. P h ilipp ines, D ecision  on  Jurisd ic tion , p a ra . 132.
21 C h ris to p h  S ch reue r, In v e s tm e n t T rea ty  A rb itra tio n  a n d  Jurisd ic tion  over  C on trac t  
C la im s  -  th e  V ivend i /  C ase C onsidered , in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  a n d  

A r b i t r a t i o n : L e a d i n g  C a s e s  f r o m  t h e  ICSID , N A FT A , B i l a t e r a l  I n v e s t m e n t  

T r e a t i e s  a n d  C u s t o m a r y  I n t e r n a t i o n a l  L a w , L ondon : C a m ero n  M ay  281, 299



Contractual Choice o f Forum in International Investment A rbitration

by its practical consequences, of course with the proviso, that it is the 
efficiency resulting from the conferring jurisdiction over treaty as well 
as contractual disputes to  BIT tribunals which is to be preferred. This 
is naturally no t unsound, however it m ight be not entirely convincing, 
at least no t in all cases, as indeed this depends on construction of a 
given BIT and m ust be done w ith the reference to the parties' legitimate 
interests.

VI. Lessons from Case-Law
3.17. This brief study of case-law shows, as a first conclusion, that majority of 

BIT tribunals incline to consider that genuine DRCs provide a ground of 
jurisdiction over contract claims. Two different approaches as to  the scope 
of broad DRCs are driven by opposite teleological considerations. The 
first attaches the genuine wording to  the aim of a BIT as it results from the 
standard of investment protection established by thereof and presumes 
that if som ething more than that was m eant (i.e. contract claims), then an 
additional evidence is needed. The second attaches the genuine wording 
to the general aim of BIT as defined by its title and presum es that if not 
the m ost far-reaching conclusion was m eant, then an additional evidence 
is needed.

3.18. Instead of solving the problem of the preferable interpretation of genuine 
DRCs which, although im portant, are no t the subject of this article, it will 
be more instructive to consider how both approaches treat contractual 
exclusive choice of forum clauses. At the level of legal construction the 
difference is striking. The narrow interpretation clearly favours contractual 
forum  selection clauses by excluding contract claims from the scope of 
treaty DRCs. The broad interpretation by including contract claims in the 
scope of treaty DRCs opens the question of concurrence contractual and 
treaty jurisdiction. However, in such situations the case-law appears to 
give priority to  the exclusive contractual choice of court agreem ents. As 
results from the decision of the ad  hoc Committee in Vivendi I:

‘In a case where the essential basis o f  a claim brought before an 
international tribunal is a breach o f  contract, the tribunal will give 
effect to any valid choice o f  forum  clause in the contract’22.

3.19. In SGS v Philippines the effectiveness of the contractual choice of court 
agreem ents was safeguarded by majority of the tribunal by means of 
the concept of admissibility and the principle generalia specialibus non 
derogant. Apparently, each of these considerations presupposes a different

(T. W eiler ed . 2005); P ie rre  M ayer, C o n tra c t c la im s  e t c lauses ju r id ic tio n e lle s  des tra d es  
rela tifs  a  la  p ro tec tio n  des investissem ents , 1 3 6  J o u r n a l  d e  D r o i t  I n t e r n a t i o n a l  

( C l u n e t )  7 1 ,  7 8 - 7 9  ( 2 0 0 9 ) ;  A n th o n y  Sinclair, B ridg ing  th e  C o n tra c t/T rea ty  D ivide, 
in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  f o r  t h e  2 i ST C e n t u r y .  E s s a y s  i n  H o n o u r  

o f  C h r i s t o p h  S c h r e u e r ,  O xfo rd : O x fo rd  U niversity  P ress 9 2 ,  1 0 2  ( C .  B inder, 
U K riebaum , A. R einisch , S. W ittic h  eds., 2009).
22 V ivend i v. A rgen tina , D ecision  on  A n n u lm e n t, p a ra . 98.
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approach to the legal status o f a DRC. This will be discussed below. Now 
it is enough to  notice that at the level of values decisions in both SGS 
cases were driven by the very same concern, i.e. the effectiveness of the 
contractual forum selection. Despite the broad construction of the DRC, 
the tribunal in SGS v Philippines fully agreed

'tha t the general provisions o f  BITs should not, unless clearly 
expressed to do so, override specific and exclusive dispute settlem ent 
arrangements m ade in the investment contract itself On the view p u t  
forw ard by SGS it will have become impossible fo r  investors validly to 
agree to an exclusive jurisdiction clause in their contracts; they will 
always have the hidden capacity to bring contractual claims to B IT  
arbitration, even in breach o f the contract, and  it is hard to believe tha t 
this result was contemplated by States in concluding generic investm ent 
protection agreements’2*.

Accordingly, as a second conclusion, it follows from the case law that there 
is serious concern about effectiveness o f the contractual choice of court.

3.20. Firstly, there is positive or direct evidence, i.e. BIT tribunals declare 
that contractual forum selection agreem ents shall be enforceable in 
BIT arbitration. As it has been shown above the BIT tribunals in both 
SGS cases safeguarded this effectiveness although by means of different 
conceptual constructions. These two cases, seen from the purely pragmatic 
perspective, reveal that choice of court agreem ents are recognised by the 
curial law of BIT arbitration.

3.21. Secondly, there is a negative or indirect evidence, namely the distinction 
between treaty claims and contract claims has been invented in order 
to explain why contractual choice of court clauses cannot evade a treaty 
DRC. For this reason choice o f court agreem ents were restricted to claims 
arising from a contract. There is no other explanation for well-established 
distinction between treaty claims and contract claims, unless, o f course, 
one favours the narrow interpretation of DRCs. If, however, the broad 
interpretations is to  be preferred, then

'The distinction between contract claims and B IT  claims does not mean  
tha t claims m ust be presented in different fo rum s’2̂ .

3.22. Indeed ‘in the interests o f the efficient resolution o f investment disputes’25, 
as it has already been m entioned above, the distinction between treaty 
claims and contract claims should be avoided as far as possible. Thus, 
the only compelling argum ent for distinguishing a contract dispute from 
'any dispute’ is to  respect sanctity of jurisdiction agreem ents, or in other 
words it was a solution for making them  enforceable under curial law of 
BIT arbitration.

3.23. A lthough the case-law appears to support the enforceability o f the forum  
selection agreements, the doctrine has developed two different lines of

23 S G S  v. P h ilippines, D ecision  o n  Jurisd ic tion , p a ra . 134.
24 C h ris to p h  S ch reuer, su p ra  n o te  21, a t 299.
25 S G S  v. P h ilippines, D ecision  on Jurisd ic tion , p a ra . 132.
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reasoning, both leading to  the conclusion that a treaty DRC overrides a 
contractual choice of court. Accordingly, two theoretical approaches will 
be discussed below. The first considers that a DRC is a contractual offer, 
and the second maintains that it is a treaty com m itm ent. Each of these 
approaches considers the effectiveness of the contractual choice of court 
from a completely different perspective based on different theoretical 
assumptions.

VII. First Theoretical Approach: A DRC Defined as 
a Contractual Offer

3.24. The first approach considers a DRC to be a kind of contractual offer 
disguised as a treaty provision. It seems to be com m onplace that
"The basic working of the dispute settlem ent mechanism s of the treaties 
is a rem inder of theories underlying the conclusion o f contracts by way of 
offer and acceptance. The consents containing the so-called "offer” vary 
greatly though. W hile a num ber of them  are explicit and unconditional 
offers to subm it to  arbitration, others subject the offer to arbitrate to a 
variety of conditions such as exhaustion of local remedies; upon their 
fulfilment the offer is perfected and there will be an arbitration agreem ent 
between the parties. Alternatively, the consent provision may limit the 
scope of the disputes that can be subm itted to arbitration. Ultimately, 
there is no hard and fast rule for determ ining w hether a particular consent 
provision constitutes a unilateral offer to  arbitrate. Each clause m ust be 
interpreted in light of the provisions of the Vienna Convention on the Law 
of Treaties'26.

3.25. There are three underpinning argum ents for accepting the theory of a 
standing offer to arbitrate and acceptance through filing for arbitration 
in the context of foreign investm ent disputes27. Firstly, it is an agreem ent 
which is the essence of arbitration, thus Tike any form of arbitration, 
investm ent arbitration is always based on an agreem ent’28. Secondly, in 
case of ICSID arbitration, consent in writing is required as a ground of 
jurisdiction29. Thirdly, investm ent arbitration awards are enforceable

26 G o rd o n  Blanke, B orzu  Sabahi, The N ew  W orld  o f  U n ila te ra l O ffers to  A rb itra te :  
In v e s tm e n t A rb itra tio n  a n d  E C  M erger C ontrol, 7 4  ( 3 )  A r b i t r a t i o n  2 1 1 , 2 1 8  ( 2 0 0 8 ) .

27 B ern ard o  M . C rem ad es , D avid J. A. C airn s, C o n tra c t a n d  T rea ty  C la im s  a n d  
th e  C hoice o f  F orum  in  Foreign In v e s tm e n t D ispu tes, in  A r b i t r a t i n g  F o r e i g n  

I n v e s t m e n t  D i s p u t e s . P r o c e d u r a l  a n d  S u b s t a n t i v e  L e g a l  A s p e c t s , T he 
H ague: K luw er Law  In te rn a tio n a l 325, 346 (N . H o rn  ed ., 2004).
28 C h ris to p h  S ch reue r, C onsen t to  A rb itra tio n , in  t h e  O x f o r d  H a n d b o o k  

o f  I n t e r n a t i o n a l  I n v e s t m e n t  L a w , O xfo rd : O x fo rd  U niversity  P ress 831 (P. 
M u ch lin sk i, F. O r tin o , C h. S c h reu e r eds., 2008).
29 A rtic le  25.1 o f  th e  C o n v en tio n  o n  th e  S e ttlem e n t o f In v es tm en t D ispu tes  b e tw een  
S ta te s  an d  N a tio n a ls  o f  O th e r  S ta tes s igned  in  W ash in g to n  o n  18 M arch  1965 provides: 
'T he  ju risd ic tio n  o f  th e  C en tre  shall ex tend  to  any legal d isp u te  a ris ing  d irec tly  o u t o f 
a n  in vestm en t, b e tw een  a C o n tra c tin g  S ta te  (o r any  c o n s ti tu en t subd iv ision  o r  agency 
o f  a  C o n tra c tin g  S tate desig n a ted  to  th e  C en tre  by  th a t  S tate) a n d  a  n a tio n a l o f  an o th e r
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under the New York Convention on the Recognition and Enforcem ent of 
Foreign Arbitral Awards signed on 10 June 1958, which in tu rn  requires 
‘an agreem ent in writing under which the parties undertake to  subm it to 
arbitration all or any differences which have arisen or which may arise 
between them ’30.

3.26. This ‘consensual’ approach is clearly favoured not only by the BIT tribunals, 
but also by domestic courts. Perhaps the most complex legal analysis is to 
be found in the judgem ent of the C ourt of Appeal in Occidental vEcuador31. 
Whilst dealing with the restraint of non-justiciablity, which according to a 
principle stated in the Tin Council case, precludes United Kingdom courts 
from enforcement of unincorporated ‘treaty rights and obligations conferred 
or imposed by agreement or by international law’32, the court stated that the 
Ecuador-US BIT ‘does in fact generate an “consent in writing” and ...

‘that the consensual aspect o f the arbitration contemplated in the Article 
VI o f the Treaty is a m atter o f mere form . It must, as it seems to us, have 
been intended to give rise to a real consensual agreement to arbitrate, 
even though by a route prescribed in the Treaty.
(...) the agreement to arbitrate which results by following the Treaty 
route is not itself a treaty. I t  is an agreement between a private investor 
on the one side and the relevant State on the other’33.

The court w ent a step further by holding that
'It is, we suspect, even conceivable tha t a valid agreement to arbitrate 
could result fro m  the operation in good fa ith  o f the terms o f  a Treaty 
which fo r  some reason subsequently proved not to have been validly 
executed'3*.

C o n tra c tin g  S tate, w h ich  th e  p a rtie s  to  th e  d isp u te  co n se n t in  w ritin g  to  su b m it to  th e  
C en tre . W h en  th e  p a rtie s  have given th e ir  co n sen t, n o  p a rty  m ay w ith d raw  its  co n se n t 
un ila terally '
30 A rtic le  II o f  th e  N ew  York C o n v en tio n  o n  th e  R eco g n itio n  a n d  E n fo rc em en t o f 
F oreign  A rb itra l A w ards s ig n ed  o n  10 June  1958 p rov ides:

1. E ach C o n tra c tin g  S ta te  shall re co g n ize  a n  a g re em en t in  w ritin g  u n d e r  w h ich  
th e  p a rtie s  u n d e rta k e  to  su b m it to  a rb itra tio n  all o r  an y  d ifferences  w h ich  
have a risen  o r  w h ic h  m ay  a rise  b e tw ee n  th e m  in  re s p e c t o f  a d e fin ed  legal 
re la tio n sh ip , w h e th e r  c o n tra c tu a l o r  n o t, c o n ce rn in g  a  su b jec t m a tte r  capab le  
o f  s e tt le m e n t by a rb itra tio n .

2. The te rm  "ag re em en t in  w ritin g ” shall in c lu d e  a n  a rb itra l c lause  in  a  c o n tra c t 
o r  a n  a rb itra tio n  a g re em e n t, s ig n ed  by  th e  p a rtie s  o r  c o n ta in ed  in  a n  exchange 
o f  le tte rs  o r  te leg ram s.

3. The c o u r t  o f  a  C o n tra c tin g  S tate , w h en  se ized  o f  a n  ac tio n  in  a m a tte r  in  re sp ec t 
o f  w h ic h  th e  p a rtie s  have m ad e  a n  a g re e m en t w ith in  th e  m e a n in g  o f  th is  a rtic le , 
shall, a t th e  re q u e s t o f  o n e  o f  th e  p a rtie s , re fe r th e  p a rtie s  to  a rb itra tio n , un less 
it  finds  th a t  th e  said  a g re em e n t is null a n d  vo id , in o p e ra tiv e  o r  in cap ab le  o f 
b e in g  p e rfo rm ed .

31 O ccid en ta l E x p lo ra tio n  & P ro d u c tio n  C o m p a n y  v  The R epub lic  o f  E cu a d o r  [2005] 
E W C A  C iv 1116 (O cc id en ta l v. E cuador).
32 )  H  R a yn er  (M incing  L a n e) L td  v  D e p a r tm e n t o f  Trade a n d  In d u s try  [1990] 2  A C  
418, 476H -477A , 480D -E , p e r  L o rd  T em plem an .
33 O ccid en ta l v  E cuador, p a ra . 32-33.

6 0  I 34 Ib id ., p a ra . 44.
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3.27. Accordingly, it was upheld that a DRC constitutes an agreem ent 
independent from a treaty, at least as far as validity of jurisdiction 
agreem ent is at issue. One can hardly overlook here the idea of the 
well-established principle o f severability of arbitration agreem ent35. 
This assum ption enables departure from the inter-state perspective and 
adopting the contractual approach. Once more it will be instructive to 
quote the court holding:

‘Here, the provisions o f  the present Treaty between the two States 
contemplate and  have led, as between one o f  the States and an investor, 
to an agreement -  recognised under English private international law  
principles -  to arbitrate a dispute which m ay cover the interpretation 
o f any aspect o f  the Treaty, including aspects going to the arbitrators’ 
jurisdiction. That agreement to arbitrate, recognised under English 
private international law, gives rise to rights between the parties to it, 
including the right to have disputes arbitrated within its terms and not 
to have disputes arbitrated which fa ll  outside its terms’36.

3.28. It follows from the case-law that the scope o f the com m itm ent to arbitrate 
made by a State is a m atter of interpretation and is considered to be 
different in case of treaty claims and contract claims. Thus, as ruled by 
the tribunal in Salini v. Morocco an offer to  arbitrate does not ‘extend to 
breaches of a contract to which an entity other than a state is a nam ed 
party’37. This reasoning was upheld by in many other cases38. It reveals 
that in order to in terpret a DRC BIT arbitration as well as dom estic courts 
should apply the logic o f contract law rather than the logic o f treaty law. 
It is exactly a paradigm  of a contract that enables to decide on relation 
between a treaty DRC and a contractual choice of court agreem ent by 
means o f the principle generalia specialibus non derogant. It is applicable 
only in the presence of two instrum ents having the same legal status, or 
regarded as being on the same footing.

3.29. This argum ent was presented in SGS v Philippines, where the tribunal 
stated:

‘The B IT  itself was not concluded with any specific investment or 
contract in view. It is not to be presum ed tha t such a general provision 
has the effect o f  overriding specific provisions o f particular contracts, 
freely negotiated between the parties’39.

35 See A n d r e w  T w e e d d a l e  & K a r e n  T w e e d d a l e ,  A r b i t r a t i o n  o f  C o m m e r c i a l  

D i s p u t e s : I n t e r n a t i o n a l  a n d  E n g l i s h  L a w  a n d  P r a c t i c e , N ew  York: O xfo rd  
U niversity  P ress 122-127 (2005).
36 O cciden ta l v. Ecuador, p a ra . 40.
37 S a lin i v. M orocco, p a ra . 61.
38 C o n so rtiu m  R F C C  v  M orocco, ICSID  C ase  N o. A R B /00 /6 , D ecis ion  o n  Ju risd ic tio n  
o f  July 16, 2001, p a ra . 68; S a lin i v. Jordan, p a ra . 100; Im preg ilo  S .p .A . v. Is la m ic  R epub lic  
o f  P a k is ta n , ICSID  C ase  N o. A R B /03 /3 , D ecis ion  o n  Ju risd ic tio n  o f  A pril 22, 2005, para . 
214; S iem ens A G  v A rg en tin e  Republic, IC SID  C ase  N o. A R B /02/8 , A w ard  o f  F eb ruary  
6, 2007, p a ra . 205.
39 SG S  v. P h ilipp ines, D ecision  on  Jurisd ic tion .
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To support the tribunal quoted a passage from an unquestionably 
respectable authority, which observed that

“[a] docum ent containing a dispute settlement clause which is more 
specific in relation to the parties and to the dispute should be given 
precedence over a docum ent o f  more general application”*0.

3.30. It is not w ithout irony that it was exactly the very same learned author, who 
sharply criticised the application of the principle o f generalia specialibus 
non derogant in this case. He noted:

‘The Tribunal’s reasoning ignores the fa c t tha t the dispute settlement 
clause in the B IT  is merely a standing offer to investors. By accepting 
tha t offer an investor perfects arbitration agreement. While the 
contract clause refers to any dispute arising form  the contract, the 
ICSID arbitration agreement, as perfected through the institution o f 
proceedings, applies only to the specific dispute. Itfollows tha t the ICSID  
arbitration agreement is the more specific one. Therefore, the principle 
generalia specialibus non derogant tha t the Tribunal invoked should 
work against the contractual fo rum  selection clause and in favour o f  
ICSID’41.

3.31. Accordingly, the question in issue is w hether it is an offer or its acceptance 
that decide about the criterion of specificity. Yet, this problem  requests 
to be em bedded within the wider contractual perspective. Consequently, 
that which was ‘individually negotiated’ is decisive as this should be 
considered as more specific. It should not be forgotten that the very 
purpose of every rule on interpretation of contracts is to  figure ou t what 
parties have actually agreed on. In that case it is usually at the tim e of the 
form ation of the investm ent contract when the parties agree on specific 
dispute resolution procedures concerning that particular undertaking. 
Therefore, if the principle generalia specialibus non derogant is to  be 
decisive, then it should operate in favour o f a contractual exclusive choice 
of court agreement.

VIII. Second Theoretical Approach: A DRC Defined as 
a Treaty Commitment

3.32. Despite its case-law support the contractual approach was criticised on 
the basis that it ignores difference between source of two agreements 
-  a treaty DRC and a contractual forum selection agreement. It was 
contended that

'C ettefa fon de raisonner ne tien tpas compte de la fonction des clauses 
jurisdictionelles des trades. Elle ne se borne pas a offrir la competence 
d ’un tribunal arbitral, offre que pourrait rendre caduque une offre plus

62

40 C h r i s t o p h  S c h r e u e r , T h e  IC SID  C o n v e n t i o n : A C o m m e n t a r y ,  C am bridge: 
C am b rid g e  U niversity  P ress 362 (2001).
41 C h ris to p h  S chreuer, su p ra  n o te  21, a t 281, 294.
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precise. (...) Les deux clauses ne se situent done pas sur le т ёт е plan. 
En raison de son origine et de sa f i n a l s  propres, I’offre de competence 
contenue dans le traite doit s'interprdter comme dem eurant en 
viguer, au profit des investisseurs qui voudraient s’en prevaloir, sa u f 
renonciation sujfisam m ent claire'42.

3.33. This view was also expressed in the case-law. As it has already been 
discussed, in SGS v Philippines the effect was given to the contractual 
jurisdiction agreem ent by means of the principle gewera/ш specialibus non 
derogant. However the Tribunal developed alternative argum entation on 
the basis of opposed theoretical position, where the treaty and contract 
dispute resolution m echanisms were not considered to  be on the equal 
footing. It stated that

‘It is, to say the least, doubtful th a t a private party  can by contract waive 
rights or dispense with the performance o f obligations imposed on the 
States parties to those treaties under international law. Although under 
modern international law, treaties m ay confer rights, substantive and  
procedural, on individuals, they will normally do so in order to achieve 
some public interest. Thus the question is not whether the Tribunal has 
jurisdiction: unless otherwise expressly provided, treaty jurisdiction is 
not abrogated by contract113.

Therefore, in order to  make the contractual choice of court clause 
enforceable, the tribunal distinguished between jurisdiction and 
admissibility and although it upheld its jurisdiction over the contract 
claims it found them  inadmissible.

3.34. Conceptually, the idea o f the irrevocable and enforceable rights conferred 
upon individuals by international treaties and defining jurisdiction of a 
BIT tribunal in term s of contract are not incongruous. O n the contrary, 
they were two underlying principles confirmed in Occidental v Ecuador^. 
It is not without reason45 that the principal authority quoted by the Court 
of Appeal was a decision of the Permanent C ourt of International Justice 
in the case Jurisdiction o f  the Courts o f  D anzig^. However in Occidental 
v Ecuador the C ourt did not accept the submission that 'the consensual 
aspect of the arbitration contemplated in Article VI of the Treaty is a 
m atter o f m ere form'47. From the 'consensual perspective' there is no place 
for hierarchical distinction between two agreements.

42 P ie rre  M ayer, C on trac t c la im s e t  c lauses ju r id ic tio n e lle s  des tra ite s  rela tifs  a  la  
p ro tec tio n  des investissem en ts, 1 3 6  Jo u r n a l  d e  D r o i t  In t e r n a t i o n a l  ( C l u n e t ) 7 1 ,  

92 (2009).
43 S G S  v. P h ilipp ines, D ecision  on  Jurisd ic tion , p a ra . 154.
44 O ccidenta l v. Ecuador.
45 It w as even  c h a ra c te r ise d  a s  ‘s trik in g ’ -  Jam es C raw fo rd , C o n tin u ity  a n d  D isco n ti
n u ity  in  In te rn a tio n a l D isp u te  S e ttlem en t, in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  F o r  

T h e  21s t  C e n t u r y . E s s a y s  i n  h o n o u r  o f  C h r i s t o p h  S c h r e u e r , O xfo rd : O x fo rd  
U n ivers ity  P ress  801, 805 (C. B inder, U. K riebaum , A. R ein isch , S. W ittic h  eds., 2009).
46 (1928) PCIJ R ep Series В N o. 15, p. 1.
47 O cciden ta l v. Ecuador, p a ra . 33.
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Accordingly
'It is im portant to realise tha t the parties’ consent to investment treaty 
arbitration is no more 'solemn than their consent to the submission o f 
their contractual disputes to a different fo ru m ’48.

Therefore, w hat parties have actually agreed on is crucial. For this reason 
a treaty com m itm ent to  arbitrate cannot as such override a contractual 
com m itm ent to  arbitrate. Indeed, if the latter has no bearing on the 
former, then there is no sense in establishing which of them  is more 
specific and the principle generalia specialibus non derogant is o f no 
avail.

IX. Umbrella Clauses
3.35. As it has been already m entioned above, these are so-called ‘umbrella 

clauses’ which, apart o f generic DRCs, are considered to  provide a ground 
of jurisdiction of BIT tribunals over contractual disputes. One o f the most 
com m on formulations of a provision of this kind is the following:

Each Contracting Party shall observe any obligations it m ay have 
entered into with regard to investments o f  investors o f  the other 
Contracting Party49.

3.36. Generally speaking, the wording of these clauses, whose origins were 
carefully traced50, have becom e a subject of acute doctrinal debate as they 
have provided a rich source of different approaches to their interpreta
tion. It will be useful to  rely here on the overall classification already 
articulated elsewhere51. Accordingly, four concepts o f interpretation can 
be distinguished. Two of them  constitute diametrically opposite views 
on the m eaning of umbrella clauses. The first interpretation transform s 
contractual rights into treaty rights, so that a breach of a contract 
becomes automatically a breach of a treaty and, as such, a m atter of public 
international law52. This approach was adopted by BIT tribunals in Eureko

48 Z a c h a r y  D o u g l a s ,  T h e  In t e r n a t i o n a l  L a w  o f  I n v e s t m e n t  C l a i m s , 

C am b rid g e : C am b rid g e  U n ivers ity  P ress 365 (2009).
49 F o r exam ple: A rt. 2(2) in  f in e  o f  th e  P o iish -B ritish  BIT, D z i e n n i k  U s t a w  

R z e c z y p o s p o l i t e j  P o l s k i e j  (P olish  O fficial Jo u rn a l -  h e re afte r: D z.U .) 1988, n u m b e r 
12, p o s itio n  93; a r t.  3  (5) o f  th e  P o lish -D u tch  BIT, D z.U . 1993, n u m b e r  57, p o s itio n  235.
50 A n th o n y  Sinclair, The O rig ins o f  th e  U m brella  C lause  in  th e  In te rn a tio n a l L a w  
o f  In v e s tm e n t P ro tection , 2 0  ( 4 )  A r b i t r a t i o n  In t e r n a t i o n a l  4 1 1 ,  4 1 1 - 4 3 4  ( 2 0 0 4 ) ;  

Jarro d  W ong , U m brella  C lauses in  B ila tera l In v e s tm e n t Treaties: O f  B reaches o f  
C ontract, T rea ty  V iola tions, a n d  th e  D iv id e  B etw een  D eve lop ing  a n d  D eveloped  
C oun tries  in  Foreign In v e s tm e n t D ispu tes, 1 4  ( 1 )  G e o r g e  M a s o n  L a w  R e v i e w  1 3 5 ,  

1 4 2  ( 2 0 0 6 ) .

51 Jam es C raw ford , T rea ty  a n d  C o n tra c t in  In v e s tm e n t A rb itra tio n , 24  (3) A r b i t r a 

t i o n  I n t e r n a t i o n a l  351, 367 -368  (2008).
52 Cf. ob iter  d ic tu m  in  C o n so r tiu m  G ro u p em en t L.E.S.I. -  D IP E N T A  v P eop le 's  
D em ocra tic  R epub lic  o f  A lgeria , IC SID  C ase  N o. A R B /03/8 , A w ard  o f  Jan u ary  10, 2005, 
par. 25, availab le at: h ttp ://ita .law .u v ic .ca / (accessed  o n  D e cem b er 10, 2010): ‘C erta in s  
tra ite s  c o n tie n n e n t en  effet ce  q u ’il e s t co n v en u  d ’a p p e le r  d e s  c lauses d e  re s p e c t des 
en g ag em e n ts  o u  “u m b re lla  clauses". C es  c lau ses  o n t p o u r  effet d e  tra n s fo rm e r  les
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v Poland5* and Noble Ventures v Romania5*. The second interpretation, by 
contrast, considers that

i t  could not be held tha t an umbrella clause inserted in the Treaty, and  
not very prominently, could have the effect o f  transforming all contract 
disputes into investment disputes under the Treaty, unless o f  course 
there would be a clear violation o f the Treaty rights and  obligations 
or a violation o f  contract rights o f such a m agnitude as to trigger the 
Treaty protection (...)55

3.37. Between these two extremes two more subtle approaches are to  be 
found. The first lim its the operation of an umbrella clause to the breaches 
of contract caused by a host State acting in the exercise of sovereign 
authority {acta iure imperii). Supported by som e authors56, criticised by 
others57, this interpretation was followed by BIT tribunals in El Paso v 
Argentine Republic58 and Pan American v Argentine Republic59. Second 
from these two approaches occupying middle ground between two radical 
views construes umbrella clause in a way which covers contractual claims 
however does not change their legal status, i.e. the liability o f a host State 
arises only under the law applicable to  the contract in question. This was 
a position of the a d  hoc Com m ittee in CM S v Argentina, who ruled that 

'The effect o f  the umbrella clause is not to transform the obligation 
which is relied on into something else; the content o f  the obligation is

v io la tions  des en g ag e m en ts  c o n tra c tu e ls  de  l’6 ta t  e n  v io la tions  d e  c e tte  d isp o sitio n  
d u  t ra №  e t, p a r  1& m em e, d e  d o n n e r  с о т р ё 1 е п с е  au  tr ib u n a l a rb itra l m is  e n  p lace  en  
ap p lic a tio n  d u  1гак ё  p o u r  e n  connaitre '.
53 P artia l aw ard  o f  19 A u g u st 2005 issu ed  by  a d  h o c  tr ib u n a l u n d e r  U N C IT R A L  Rules 
c o m p o se d  o f  L. Yves F o rtie r (C h a irm an ), Jerzy  Rajski (d issen tin g  o p in io n ) a n d  S tep h en  
M . Schw ebel, par. 244-260 , availab le at: h ttp ://ita .law .u v ic .ca / (accessed  o n  D ece m b er 
10, 2010). T h is  case  invo lved  in te rp re ta tio n  o f  th e  u m b re lla  c lau se  se t u p  in  A rt. 2(2) in  

f i n e  o f  th e  P o iish -B ritish  BIT c ited  above  in  su p ra  n o te  49.
54 N o b e l V entures Inc. v  R o m a n ia , ICSID  C ase  N o. A R B /0 1 /1 1, A w ard  o f  O c to b e r  12,
2005, par. 46-62, availab le at: h ttp ://ita .law .u v ic .ca / (accessed  o n  D e cem b er 10, 2010).
55 Joy M in in g  M a ch in e ry  L im ite d  v A r a b  R epub lic  o f  E gypt, IC SID  C ase  N o. A R B /0 3 /1 1,
A w ard o f  A ugust 6, 2004, par. 81, availab le a t: h ttp ://ita .law .u v ic .ca / (accessed  o n  D e 
cem b e r 10, 2010).
56 M a r e k  S w i / y r K o w s K i ,  N a r u s z e n i e  P r z e z  P a n s t w o  U m o w y  z  I n w e s t o r e m  

Z a g r a n i c z n y m  w  S w i e l t e  T r a k t a t 6 w  I n w e s t y c y j n y c h ,  W arszaw a: С . H . Beck 
8 5 - 1 0 0  ( 2 0 0 9 ) ;  A h m ed  A l-K osheri, C o n tra c tu a l C la im s a n d  Trea ty  C la im s  w ith in  
th e  IC SID  A rb itra tio n  System , in  Pa r a l l e l  S t a t e  a n d  A r b i t r a l  P r o c e d u r e s  i n  

I n t e r n a t i o n a l  A r b i t r a t i o n , Paris: IC C  P ub lish in g  4 3 , 5 7  (B. C rem a d es , J. Lew  eds.,
2005); D avid Foster, U m brella  C lauses  -  A  R e trea t fr o m  P hilipp ines, 9  I n t e r n a t i o n a l  

A r b i t r a t i o n  L a w  R e v i e w  1 0 0 ,1 0 7  (2006).
57 Jam es C raw fo rd , su p ra  n o te  51, a t 367-370.
58 E l Paso E nergy In te rn a tio n a l C o m p a n y  v  A rg en tin e  R epublic , IC SID  C ase  N o. 
A R B /03 /15 , D ecis ion  o n  Ju risd ic tio n  o f  A pril 27, 2006, p a ra . 70-86, available at: 
h ttp ://ita .law .u v ic .ca / (accessed  o n  D e ce m b e r 10, 2010).
59 P an  A m er ica n  E nergy L L C  a n d  B P  A rg en tin a  E xp lo ra tio n  C o m p a n y  v  A rgen tine  
R epublic , IC SID  C ase  N o . A R B /03 /13 , D ecis io n  o n  p re lim in a ry  o b jec tio n s  o f  July 27,
2006, p a ra . 108-116, availab le a t: h ttp ://ita .law .u v ic .ca / (accessed  o n  D e ce m b e r 10,
2010). I 65

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w

http://ita.law.uvic.ca/
http://ita.law.uvic.ca/
http://ita.law.uvic.ca/
http://ita.law.uvic.ca/
http://ita.law.uvic.ca/


Marcin Czepelak

unaffected, as is Us proper law. I f  this is so, it would appear tha t the 
parties to the obligation (i.e., the persons bound by it and  entitled to 
rely on it) are likewise not changed by reason o f  the umbrella clause'60.

3.38. The choice of one of these theoretical approaches has a practical impact 
on the effects of contractual forum selection agreem ent in BIT arbitration. 
As considered by the tribunal in SGS v Pakistan:

'А treaty interpreter m ust o f  course seek to give effect to the object and  
purpose projected by tha t Article and  by the B IT  as a whole. That 
object and  purpose m ust be ascertained, in the fir s t instance, fro m  the 
text itself o f  Article 11 and the rest o f the BIT. Applying these fam iliar  
norms o f customary international law on treaty interpretation, we do 
not fin d  a convincing basis fo r  accepting the C laim ant’s contention tha t 
Article 11 o f the B IT  has had the effect o f entitling a Contracting Party’s 
investor, like SGS, in the face o f  a valid fo ru m  selection contract clause, 
to “elevate" its claims grounded solely in a contract with another 
Contracting Party, like the PSI Agreement, to claims grounded on the 
BIT, and  accordingly to bring such contract claims to this Tribunal fo r  
resolution and decision'61.

3.39. Once m ore the concern about the effectiveness of the contractual forum 
selection has been clearly shown. It would be underm ined, if an investor 
could by means of an "umbrella clause” simply ‘relabel’ a contract claim 
into a treaty claim and take the advantage of jurisdictional consequences 
of the distinction between those two types of actions. Above all, it must 
no t be overlooked that an umbrella clause, as such, creates a legal vacuum, 
in the m eaning that it does not (and cannot) determ ine either whether a 
State actually assumed obligation, or w hat is the content o f this obligation. 
From a purely pragm atic perspective, such an ‘observance o f undertakings 
clause’ can operate only after breach of the State com m itm ent has been 
ascertained on the basis o f the law applicable to  this obligation. It logically 
follows that under the umbrella clause a State binds itself to  observe an 
obligation (other than resulting from the BIT itself) en ta n t que telle, not 
as som ething else. Therefore, so-called ‘integrationist view” is to  be fully 
endorsed. As explained by one of the leading international lawyers:

‘In short, under the integrationist view as applied to standard umbrella  
clauses the claims are still contractual and  they are still governed by 
their own applicable law. The distinction between treaty and  contract is 
maintained. The purpose o f the umbrella clause is to allow enforcement 
without internationalization and without transforming the character 
and content o f  the underlying obligation’62.

60 C M S  G as T ransm ission  C o m p a n y  v  A rg en tin e  R epublic , IC SID  C ase  N o. A R B /01/8 , 
D ecis ion  on  A n n u lm e n t o f  S e p te m b e r 25, 2007, p a ra . 95 (c).
61 Cf. S G S  Societ4 Сёпёга1е d e  S urve illance  S.A. v  Is la m ic  R epublic  o f  P a k is ta n , ICSID  
C ase  N o . A R B /01 /13 , D ecis ion  o n  Ju risd ic tio n  o f  A u g u st 6 ,2 0 0 3 , p a ra . 161, availab le at: 
h ttp ://ita .law .u v ic .ca  (accessed  o n  D e cem b er 10 ,2010).
62 Jam es C raw fo rd , su p ra  n o te  51, a t 370.
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The question is, however, whether an umbrella clause as ‘an extra 
m echanism for the enforcem ent of claims’63 should override a contractual 
choice of court agreement. The same question was previously asked about 
genuine DRCs. It will be shown, that there are good reasons to answer 
them  in negative.

X. Why Should Contractual Choice of Court Be 
Enforceable under the Curial Law of the BIT 
Arbitration?

3.40. Let us commence with the general observation that in case of foreign 
investment the assessment and management of litigation risk play a crucial 
role. Litigation risk com prehends venue and enforcement risk. The former 
arises when a party is to  com mence legal proceedings or is sued in an 
unfavourable forum 64. This is why a contractual choice of forum forms an 
essential part of an international transaction and is an im portant bargaining 
element. Accordingly, they cannot be detached from the investment 
contract seen as a whole without a risk of serious injustice to the parties’ 
legitimate expectations. It should be constantly borne in mind that the 
contractual interests are not only those of an investor. W hat a State risks, 
if contractual choice of forum could be disregarded by a BIT tribunal, is 
not only the increasing cost o f arbitration, but also an increased 'likelihood 
that the proper law of the contract will be ignored or given insufficient 
weight by the international tribunal, thereby depriving the state party of a 
possible contractual defence of counterclaim'65. Accordingly, it was aptly 
remarked by the tribunal in SGS v Philippines that a BIT constitutes

'a fram ework treaty, intended by the States Parties to support and  
supplement, not to override or replace, the actually negotiated investment 
arrangements m ade between the investor and the host S ta te66.

3.41. Therefore, for the sake o f integrity o f the transaction and its legal security 
the contractual exclusive forum  selection agreem ent is to be observed 
by parties and given effect by the court. It is a well-established principle 
in com m on law67 as well as continental and European law68. It was also 
confirmed by Articles 5-6 of the Hague Convention on choice of court

63 Ibid.
64 R i c h a r d  F e n t i m a n , I n t e r n a t i o n a l  C o m m e r c i a l  L i t i g a t i o n , O xford : O x fo rd  
U niversity  P ress 7  (2010).
65 Z a c h a r y  D o u g l a s , supra  n o te  48, a t 365-366.
66 SG S  Societ4 С ё п ё г а к  d e  S urve illance  S.A. v. R epub lic  o f  th e  P h ilipp ines, IC SID  C ase 
N o. A R B /02/6 , D ecis ion  o n  Ju risd ic tio n  o f  January  29, 2004, p a ra . 141.
67 A d r i a n  B r i g g s , A g r e e m e n t s  o n  Ju r i s d i c t i o n  a n d  C h o i c e  o f  L a w , O xford : 
O x fo rd  U n ivers ity  P ress 193-235 (2008).
68 See A rtic le  23  o f  th e  C o u n cil R egu lation  (EC) N o  44/2001 o f  22  D e cem b er 2000 on 
ju risd ic tio n  a n d  th e  rec o g n itio n  a n d  en fo rc e m e n t o f  ju d g m e n ts  in  civil a n d  co m m erc ia l 
m a tte rs , O.J. 2001 L 12/1.
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agreements69. Supported by many authors70, this principle was endorsed 
by plethora of BIT tribunals in cases where DRCs as well as umbrella 
clauses were at issue. As stated by the tribunal in SGS  v Philippines-.

‘In accordance with general principle, courts or tribunals should  
respect such a stipulation in proceedings between those parties, 
unless they are bound ab exteriore, i.e., by some other law, not to do 
so. Moreover it should not m atter whether the contractually-agreed 
fo ru m  is a m unicipal court (as here) or domestic arbitration (as in 
SGS v. Pakistan) or some other fo rm  o f  arbitration, e.g. pursuant to the 
UNCITRAL or ICC Rules. The basic principle in each case is th a t a 
binding exclusive jurisdiction clause in a contract should be respected, 
unless overridden by another valid provision'71.

3.42. Accordingly, there is enough evidence to incline to  the view that giving 
effect to  contractual choice of court in case o f a contractual dispute before 
a BIT tribunal is a general principle o f law recognized by civilized nations.

3.43. Moreover, suing in a court other than that which was chosen by the parties' 
agreem ent is, in com m on-law systems, considered to be as com ing to 
equity with filthy hands72. This principle of equity was m irrored by the 
concept o f inadmissibility as defined by the tribunal in SGS v Philippines. 
It ruled that

‘the Tribunal should not exercise its jurisdiction over a contractual 
claim when the parties have already agreed on how such a claim is to 
be resolved, and have done so exclusively. SGS should not be able to 
approbate and  reprobate in respect o f  the same contract: i f  it claims 
under the contract, it should comply with the contract in respect o f the 
very m atter which is the foundation  o f  its claim'73.

3.44. A lthough the ICSID case law seems to be inconsistent, in the majority 
of cases treaty-based tribunals recognised the effects of the contractual 
exclusive forum selection clauses and accepted that they were divested of 
jurisdiction over contract claims74. In that context the distinction between 
treaty and contract claims is o f great im portance. In case of the former, 
the assumption of jurisdiction by the BIT tribunal seems to  be necessary 
in order to enforce standards of protection of foreign investments 
established by the treaty. Consequently, it can be said that the jurisdiction

69 T he  te x t o f  th is  C o n v en tio n  is available at: h ttp ://w w w .h cc h .n e t (accessed  on  
D e cem b er 10, 2010).
70 Jam es C raw fo rd , supra  n o te  51, a t 351, 369, C a m p b e l l  M c L a c h l a n , L a u r e n c e  

S h o r e , M a t t h e w  W e i n i g e r , I n t e r n a t i o n a l  I n v e s t m e n t  A r b i t r a t i o n . 

S u b s t a n t i v e  P r i n c i p l e s , O xfo rd : O x fo rd  U niversity  P ress 1 2 9 -1 3 0  (2008); Z a c h a r y  

D o u g l a s , supra  n o te  48, a t 3 6 3 -3 9 6 .
71 S G S  v. P h ilippines, D ecision  o n  Jurisd ic tion , p a ra . 138.
72 A d r i a n  B r i g g s , A g r e e m e n t s  o n  J u r i s d i c t i o n  a n d  C h o i c e  o f  L a w ,  O xford : 
O x fo rd  U n ivers ity  P ress 2 2 4 -2 2 6  (2008).
73 S G S  v. P h ilippines, D ecision  on  Jurisd ic tion , p a ra . 154.
74 Y u v a l  S h a n y , R e g u l a t i n g  Ju r i s d i c t i o n a l  R e l a t i o n s  B e t w e e n  N a t i o n a l  

a n d  I n t e r n a t i o n a l  C o u r t s , O xfo rd : O x fo rd  U n ivers ity  P ress 6 3 -7 7 , 1 4 6 -1 5 0  
(2009).
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of a treaty tribunal is a logical corollary of guarantees stipulated in the 
treaty. This is no t the case of contract claims, where a treaty tribunal is 
only one of the conceivable fora  to whom jurisdiction may be conferred 
by the parties. A lthough BIT tribunals can be vested with the jurisdiction 
over contract claims, it will be a kind of additional facility to  adjudicate 
thereon. Thus, as far as contract claims are at issue treaty tribunal are 
on the same footing as dom estic courts o r international commercial 
arbitration tribunals. Naturally, treaty tribunals after lessons from the 
Calvo clause litigations were unwilling to decline jurisdiction over treaty 
claims75, bu t they were seriously concerned about the enforceability of 
contractual selection clauses when contract claims were at issue. In some 
cases they narrowly construed the scope o f a DRC, in other they used the 
concept o f inadmissibility.

3.45. Last but not least, the enforceability o f a contractual exclusive choice of 
court agreem ent before BIT tribunal seems to be a question of pure logic. 
As it was noted by the tribunal in SGS v Philippines:

‘On the view p u t forw ard  by SGS it will have become impossible 
fo r  investors validly to agree to an exclusive jurisdiction clause in 
their contracts; they will always have the hidden capacity to bring 
contractual claims to B IT  arbitration, even in breach o f  the contract, 
and it is hard to believe tha t this result was contemplated by States in 
concluding generic investment protection agreements’76.

Indeed, if treaty based jurisdiction over contractual claims overrides 
contractual forum selection agreem ents, then w hat sense does it make to 
conclude the latter? Additionally, one should no t overlook the fact that, as 
it has already been shown above, in case of contract claims BIT tribunals 
do not have jurisdiction ratione personae, when the contract at stake 
was concluded by a legal entity distinct from a state. Thus, if an investor, 
marching logic to its ultim ate unreality (to use the words of Lord Steyn 
in the Kuw ait Airways case 77), is allowed to evade the exclusive choice of 
court clause inserted in the contract concluded with the State, then States 
should be advised to not to  conclude investment contracts themselves, 
but instead to use separate entities for that purpose.

75 Z a c h a r y  D o u g l a s ,  su p ra  n o te  48, a t 366-370.
76 S G S  v. P hilipp ines, D ecision  on Jurisd ic tion , p a ra . 134.
77 K u w a it A irw a ys  C orpora tion  v  Iraq i A irw a ys  C o m p a n y  & o thers  (co n so lid a ted  
appea ls) [2002] U K H L  19, p a ra . 114.
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S u m m a ries

D EU  [Vertragliche G erich tsstandsw ahl in  Schiedsverfahren  
wg. in terna tiona ler  Investitionen]
Bilaterale Investitionsschutzabkommen (BIT) setzen Mafistdbe fu r  die 
Behandlung internationaler Investitionen. Diese Abkommen rdumen 
der Schiedsgerichtsbarkeit eine Zustdndigkeit fi ir  behauptete Verletzun- 
gen des jeweiligen Abkommens ein. Von daher ist die Zustdndigkeit von BIT- 
Panels eine logische Konsequenz der im  Abkommen festgesetzten Garantien. 
Bei vertraglichen Anspruchen ist dies insofern nicht der Fall, als ein BIT- 
-Schiedsgericht nur eines der denkbaren ,Fora‘ darstellt, denen die Parteien 
ihre Streitigkeit zur Entscheidung anvertrauen konnen. Zwar kann BIT- 
Schiedsgerichten die Zustdndigkeit zur Entscheidung auch von vertrags- 
bezogenen Klagen eingerdumt werden; dabei handelt es sich aber um  
eine A rt .ergdnzende Kompetenz'. Soweit vertragliche Anspriiche zur  
Entscheidung anstehen, sind BIT-Panels deshalb staatlichen Gerichten 
oder internationalen Schiedsgerichten in Handelssachen gleichgestellt. 
Das Fallrecht von BIT-Schiedsgerichten deutet darauf hin, dass letztere 
nicht widens waren, sich als unzustdndig fiir  Schiedsklagen wegen einer 
Verletzung des B IT  zu erkldren, aber ernstliche Vorbehalte hinsichtlich 
der Durchsetzbarkeit vertraglicher Gerichtsstandsklauseln hatten, soweit 
es um Schiedsklagen wegen einer Verletzung des Vertrags zwischen den 
Parteien ging. In manchen Fallen haben sie deshalb zu einer eng gefassten 
Interpretation der Entscheidungskompetenzen einer Schlichtungsstelle (DRC 
-  Dispute Resolution Center) gegriffen, in anderen wiederum das Konzept 
der Unzuldssigkeit herangezogen.

C Z E  [Sm luvni volba fo ra  v m ezin d ro d n im  investicn im  rozhodcim  rizeni\
Dvoustranne dohody о podpofe a ochrane investic (Dohody) zavddeji 
standardy zachdzeni s mezindrodnimi investicemi. Tyto Dohody propujcuji 
rozhodcimu n zen i pravomoc к  rozhodovdni о udajnych porusemch tichto  
Dohod a zdruk Dohodami stanovenych. V  ddsledku toho je pravomoc 
rozhodciho sendtu dand Dohodou logickym vysledkem zdruk stanovenych 
Dohodou. Так tomu ovsem nenl v prlpade smluvmch пагокй, kdy je 
rozhodci sendt pouze jednim  z  myslitelnych for, jem uz mohou licastnlci 
fizen i p fislusny spor svirit. Prestoze muze byt tribundldm  ustanovenym  
Dohodou svefena pravomoc к reseni пагокй plynoucich z  (porusem) 
Dohod, bude rozhodovdni о techto ndrocich svym zpdsobem dodatecnym  
ndstrojem. Proto v rozsahu, v пёт г jsou zvazovdny sm luvni ndroky, jsou 
rozhodci sendty urcene dohodou stran ve stejne pozici jako dom dci soudy 
nebo m ezindrodni obchodni rozhodci soudy. Z  judikatury rozhodcich 
sendtd jmenovanych die Dohod vyplyvd, ze tyto nebyly ochotny odm itnout 
svou prislusnost к rozhodovdni о ndrocich plynoucich z  poruseni prislusne 
Dohody, ovsem vdzni se zabyvaly vymahatelnosti dolozek о volbi fora  
v pfipadech, kdy se jednalo о sm luvni ndroky. V  nekterych pfipadech  
rozhodci sendty vyklddaly rozsah rozhodcich dolozek primocafe, v jinych 

70 I vyuzily princip nepripustnosti.
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P O L  [U m ow y о wybor sq d u  w m i§dzynarodow ym  a rb itra zu  inwestycyjnym]
Skutecznosc klauzul jurysdykcyjnych zawieranych w ramach kontraktow  
inwestycyjnych w postgpowaniu przed  trybunalem  ustanowionym na pod- 
stawie dwustronnej umowy о ochronie inwestycji zagranicznych nie jest 
jednolicie oceniana przez poszczegolne sqdy arbitrazowe. Wydaje si$ jed- 
nak, ze  w wi^kszosci spraw przyjm ujq  one, ze zaw arty w umowie wybor 
sq.du nie wytqcza ich jurysdykcji do rozpoznania skargi о naruszenie kto- 
regos z  materialnoprawnychpostanowieh traktatu. N atom iast w przypad- 
ku, gdy podstawq. zqdania inwestora jest naruszenie kontraktu inwestycyj- 
nego, wowczas trybunaly arbitrazowe respektujq. skutecznosc zawartych w 
tych kontraktach umdw о wybor sqdu (lub tez um dw arbitrazowych).

FRA  [Contrats re la tifs a u  choix des tr ib u n a u x  dans Varbitrage in te rn a tio n a l 
d ’investissement]
L’e ffe t des clauses attributives de juridiction, definies dans le cadre des 
contrats d ’investissement dans la procedure devant un tribunaldesigne sur 
la base d'un contrat bilateral re la tif a la protection des investissements 
etrangers ne beneficie pas d ’un jugem ent uniforme des dijferents tribunaux 
d ’arbitrage. II semblerait cependant que dans la majorite des affaires, les 
tribunaux d ’arbitrage considerent que le choix du tribunal figurant dans le 
contrat n'exclut pas la competence de leur juridiction pour exam iner une 
plainte pour infraction a I’une des dispositions materielles et juridiques de 
I'accord. Toutefois, lorsque le fondem en t de la dem ande de I’investisseur 
concerne une violation du contrat d ’investissement, les tribunaux d ’arbi
trage appliquent les clauses designant le tribunal (ou les accords d ’arbi
trage) figurant dans lesdits contrats.

RUS [С оглаш ения о вы боре судов в м еж дународны х и н вест и ц и о н н ы х  
арбит раж ах]
В ходе судебных разбират ельст в в судах, выбранных на основе дву
стороннего соглаш ения о защ ит е иностранных инвест иций, арби
тражные суды по-разному рассмат риваю т  действие юрисдикцион
ны х оговорок, которые используются в инвест иционны х конт рак
тах. Однако представляется, что в больш инстве случаев они при
держиваются мнения, что выбор суда, указанны й в контракте, не 
исключает и х  правомочие рассмат риват ь иски в связи с наруш ени
ем любого материально-правового положения соглашения. Но в том  
случае, когда основа т ребования инвестора заклю чает ся в наруш е
нии  инвестиционного контракта, арбитраж ные суды учит ываю т  
действие соглашений об определении суда (или также арбитраж 
ных соглашений), изложенных в эт их контрактах.
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ES [Acuerdos sobre la  election de l tr ib u n a l de arbitra je in te rn a tio n a l de  
inversion]
La eficacia de las cldusulas jurisdiccionales concluidas dentro del marco 
de los contratos de inversion en los procedimientos ante juzgados, elegidos 
a raiz de un contrato bilateral sobre la protection de inversiones extranje- 
ras, no siempre queda enjuiciada de manera uniforme por los respectivos 
tribunales de arbitraje. No obstante, parece que en la mayoria de los asun- 
tos estos suponen que la election del juzgado mencionado en el contrato 
no excluye su propia jurisdiction a la hora de enjuiciar una dem anda por  
violation de alguna de las disposiciones m ateriales legales del tratado. Sin 
embargo, en el caso de que la dem anda del inversor se base en la violacidn 
del contrato de inversion, los tribunales de arbitraje respetardn la vigencia 
de los acuerdos relatives a la election del tribunal (asi сото de los acuer
dos arbitrates) mencionados en dichos contratos.
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A bstract I This paper discusses the issue o f whether in
vestors who raise claims on grounds o f a violation o f  B IT  
obligations by the state m ay take recourse to the most 
favoured nation clause with respect to the jurisdiction o f 
the arbitration tribunal. Case law and scholarly litera
ture provide divergent opinions regarding this question. 
The case law in the fo rm  o f previous arbitral awards 
shows tha t m ost arbitration courts have been inclined to 
perm it such recourse in cases in which investors invoked 
the M FN  clause because they wished to avoid procedural 
requirements which would have resulted in substantial 
protractions fo r  the arbitration procedure. Conversely, ar
bitration courts have refused (with one single exception) 
to allow the “import" o f  new arbitration clauses into the 
m ain contract.
Part I  o f  the paper provides an overview o f the issue, and  
offers reasons fo r  the existence o f such highly divergent 
positions. Part II describes the existing relevant jurispru
dence. Part III analyses the m ost recent award in A us
trian Airlines vs. Slovakia. The authors also a ttem pt an 
assessment (in Part IV) whether the cited award might 
lead to a more consistent administration o f justice in this 
area, and thus make arbitration in investment treaty 
cases more predictable.
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I. Introduction
4.01. The majority o f investm ent treaties (if no t all) contain a m ost favoured 

nation clause1. Based on this clause the host state undertakes to  treat 
investm ents of entities from the o ther contracting state no less favourably 
than investm ents from other states. If investors from another state are 
to  be assured a favourable standard of protection for their investments, 
then under this clause a given investor could dem and a standard “better” 
than that under the basic treaty. The purpose of MFN clauses is to avoid 
discrim ination against nationals of o ther countries2. The traditional 
approach is that an MFN clause applies to the material provisions of 
treaties.

4.02. In practice, it som etim es happens that when claiming com pensation 
from a state for breach of an investment treaty an investor relies on the 
jurisdiction provisions of a treaty executed between the host state and a 
state other than that from which the investor originates and which treaty 
provides more favourable solutions than those under the relevant treaty. 
In doctrine some scholars find nothing to prevent the clause being applied 
in the above said instances too3.

4.03. The wording of the clauses in m ost investment treaties is so general that 
a literal interpretation does not help to allay the above doubts. There are 
several reasons for this: the exceptions specified in the treaties regarding 
the scope of the clause do no t apply to procedural matters. It could thus 
be said that whilst procedural m atters are no t explicitly excluded, they 
are covered by the clause. It can, however, be argued that an MFN clause 
applies by its very nature only to  material provisions and thus exceptions 
in procedural provisions do not have to  be listed.

4.04. In light o f these in terpretational problem s the necessity arises of having 
to  choose which of the treaty interpretation  rules specified in article 
31.1 of the Vienna Convention on the Law of Treaties take priority4.

1 W h en  re fe rr in g  to  m o s t favou red  n a tio n  c lause, in  th is  s tu d y  w e u se  th e  te rm s  
“clause" o r  “MFN".
2 S tan ley  H o rn b eck , The M ost-F avored  N a tio n  C lause, 3  A m . J. I n t 'l  L. 395, 397 
(1909); D an a  H . Freyer, D av id  H erlihy, M o st-F a vo u red -N a tio n  T re a tm e n t a n d  D isp u te  
S e ttle m en t in  In v e s tm e n t A rb itra tio n : Just H o w  “F avoured" is “M ost-F a vo u red ”, 20  ICSID  
REV. 58, 6 2 -6 3  (2005).
3 Jo h n  Savage, In v e s tm e n t T rea ty  A rb itra tio n  a n d  A sia : su rvey  a n d  co m m en t, 1 
A .I.A .J. 3, 31-32  (2005); P e te r T u rner, M ark  M an g an , A lex B aykitch, In v e s tm e n t Treaty  
A rb itra tio n : A n  A u s tra lia n  Perspective, 24  J . I n t ’l  A r b .  103, 118 (2007); S te p h a n  W. 
Schill, M ost-F avored -N a tion  C lauses a s a  basis  o f  Jurisd ic tion  in  In v e s tm e n t Trea ty  
A rb itra tio n , A rb itra l Ju risprudence  a t  a  Crossroads, 10 J.W .I.T 189, 192 (2009); G u id o  
S. Taw il, M o st Favored  N a tio n  C lauses A n d  Ju risd ic tio n a l C lauses in  In v e s tm e n t Trea ty  
A rb itra tio n , in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  F o r  T h e  2 i ST C e n t u r y ,  E s s a y s  

i n  H o n o r  o f  C h r i s t o p h  H . S c h r e u e r ,  N ew  York: O x fo rd  U n ivers ity  P ress  Inc . 29 
(C . B inder, U. K riebaum , A . R ein isch , S. W ittic h  eds., 2008).
4 O kezie  C h u k w u m erije , In te rp re tin g  M o st-F a vo u red -N a tio n  C lauses in  In v e s tm e n t 
T rea ty  A rb itra tions , 8  J.W.I.T 597, 643 -644  (2007).
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If the treaty contains no restrictions on the scope of the clause or if the 
exclusions do not apply to  jurisdiction provisions, based on the principle 
of “ordinary m eaning to  be given to  the term s of the treaty” it can be 
argued that the clause does no t apply to procedural issues. As regards 
jurisdiction provisions, em phasis could be given to  the second part of 
article 31.1 of the Vienna Convention on the Law of Treaties, namely that 
the clause should be in terpreted  based on the "context” o f the treaty. The 
aim of the clause w ould then  be to  assure investors equal treatm ent to  the 
extent guaranteed by the treaty's m aterial provisions, while procedural 
provisions would be excluded. Given their specific nature, jurisdiction 
provisions have in each case been negotiated by the state for the purpose 
o f each specific treaty. If it is no t clearly stated in the basic treaty that 
such provisions apply to  the resolution of disputes arising under treaties 
w ith th ird  countries, then  -  one may argue -  they cannot be relied on 
based on a broadly defined clause. If, however, the starting po in t for 
in terpretation  is the "object and purpose” of the treaty (as in article 31.1 
o f the Vienna Convention on the Law of Treaties), the fact tha t there are 
no restrictions on the scope of the clause could be in terpreted  in such 
a way tha t it also covers procedural provisions. The object and purpose 
are usually set ou t in the preamble, stating tha t the treaty is entered 
into in order to  prom ote and pro tect investm ents m ade on the territory  
o f the contracting states by nationals of the second contracting state. 
Accordingly, it could be said that the basic treaty  should be interpreted 
to m ean tha t it encourages investm ent protection by, inter alia, allowing 
use of the m ost "favoured” procedural provisions contained in treaties 
w ith th ird  states.

4.05. One thing is, however, sure: conflicting awards with respect to the m atters 
discussed above underm ine the predictability and stability o f international 
investm ent law and arbitration5, which is not a com fortable situation for 
either investors o r respondent states.

II. Analysis of Case Law
4.06. Before moving on to  a m ore detailed analysis, it is w orth noting that 

International C ourt o f Justice decisions are frequently cited in literature. 
However, the conclusions set out therein do not give clear answers to the 
questions raised here6. This is because the International C ourt o f Justice’s 
deliberations in the context o f the clause relate to  a slightly different 
type of m atters (i.e. consular protection). The necessity of referring to

5 S tep h an  W. Schill, s u p ra  n o te  3, a t 190.
6 In  p a rticu la r: R ights o f  N a tio n a ls  o f  th e  U n ited  S ta te s  o f  A m e r ica  in  M orocco  (F rance / 
U n ited  S ta tes  o f  A m erica ), Ju d g m en t o f  27  A u g u st 1952, l.C .J. R ep o rts  1952, p. 176; 
A n g lo -Ira n ia n  O il Co. (U n ited  K in g d o m /Iran ), Ju d g m en t o f  22  July 1952 , l.C.J. R ep o rts  
1952, p. 109; A w ard  o f  th e  C o m m iss io n  o f  A rb itra t io n  o f  6  M arc h  1956 in  A m b a tie lo s  
C ase  (G re e c e /U n ited  K ingdom ), 12 U .N .R .I.A .A . 107 (1963).

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw



Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w Grzegorz Domanski | Marek Swi^tkowski

International C ourt o f Justice decisions has been ousted by m ore up-to- 
date adjudications in disputes arising under investm ent treaties, giving 
one more reason for them  to be bypassed in further parts o f this study.

4.07. The first case in which a tribunal had to  decide on the admissibility of 
applying an MFN clause contained in an investm ent treaty to  procedural 
m atters was the dispute between Maffezini and Spain7.

4.08. The dispute arose from action taken by Spain that led to  an alleged breach 
of treaty guarantees provided to the Argentinian citizen in connection 
with his investm ent in Spain. Spain claimed that the arbitral tribunal had 
no jurisdiction, stating that M affezini had not first subm itted the dispute 
to local courts pursuant to  the Argentina-Spain treaty. A lthough M affezini 
adm itted that he had not applied to  a Spanish court before instigating 
arbitration proceedings, he argued that he was in fact not obliged to  do 
so as the clause in the Argentina-Spain treaty allowed him  to dem and 
that the dispute be heard according to the more beneficial procedural 
provisions set out in the Chile-Spain treaty. Unlike in the treaty with 
Argentina, Spain’s treaty with Chile did no t provide for the obligation to 
subm it the investment dispute to  Spanish courts before taking the case to 
arbitration.

4.09. In article 4 of the Argentina-Spain treaty, after the section on fair and 
equitable treatm ent, the parties agreed tha t “in all m atters subject to  this 
Agreem ent, this treatm ent shall not be less favourable than that extended 
by each Party to the investments made in its territory  by investors o f a 
third country” The prim ary issue that needed to be considered here was 
the m eaning of the phrase “all m atters” particularly whether this covers 
only material treaty provisions or whether it also extends to  procedural 
provisions. First o f all, the tribunal indicated the need to  apply the 
eiusdem generis principle, m eaning that the MFN clause could only refer 
to  the same category of cases as those specified in the clause itself8. It 
then adm itted, however, that this principle did not have to be interpreted 
narrowly and to  this end, applied the interpretational directive contained 
in the Ambatielos judgment.

4.10. The tribunal decided that the basic treaty was tha t concluded by 
Argentina and Spain. It found that as a result, if given cases are treated 
more favourably in a treaty concluded with a th ird  state, then under 
the clause this treatm ent also covers a beneficiary of the basic treaty. If, 
however, the third state treaty refers to  a m atter not dealt with in the basic 
treaty, this m atter is res in alios acta  and accordingly the basic treaty does 
not apply to  the clause beneficiary9. The tribunal went on to  state [tjhat 
the second major issue concerns the question whether the provisions on

7 E m ilio  A u g u s tin  M a ffe z in i v. K ingdom  o f  Spa in , IC SID  C ase  N o. A R B /97 /7 , D ecision  
o n  O b je c tio n s  to  Ju risd ic tio n  o f  Jan u ary  25, 2000, available at: 
h ttp ://w w w .in v estm e n tc la im s .co m  (accessed  o n  N o v em b er 13, 2010).
8 Ibid., para . 49.
9 Ibid., para . 45.
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dispute settlem ent contained in a third-party treaty can be considered 
to be reasonably related to the fa ir  and equitable treatm ent to which 
the m ost favoured nation clause applies (...)”10. O n the assum ption that 
dispute resolution provisions are inextricably linked to  the protection of 
foreign investm ents11 and because international arbitration and other 
dispute resolution m easures are needed to  protect the rights guaranteed 
in treaties12, the tribunal considered that “if a third-party  treaty contains 
provisions for the settlem ent of disputes that are more favourable to  the 
protection of the investor's rights and interests than those in the basic 
treaty, such provisions may be extended to the beneficiary of the m ost 
favoured nation clause as they are fully compatible with the eiusdem  
generis principle”13.

4.11. In its sum m ary the tribunal concluded that as a rule the clause covered 
procedural m atters unless the intention of the treaty parties was different. 
In the case at hand, the parties dem onstrated no o ther intention, quite 
the opposite in fact as the tribunal found elem ents supporting the general 
rule, namely that the clause provided that it applied to  “all m atters”; no 
o ther treaty concluded by Spain contained the same wording and in 
Argentinian treaties the wording is used in only som e of them.

4.12. To guard against the rule being interpreted too broadly the tribunal 
indicated certain public policy restrictions on the use of the clause, 
though these restrictions did not apply to the case in question.

4.13. In Siemens v. Argentina1* the tribunal generally upheld the argum entation 
put forward in the M affezini case and deemed that the clause in the 
Argentina-Germ any treaty entitled the investor to  file a claim with the 
arbitral tribunal w ithout the need of waiting 18 m onths. In this respect 
Siemens relied on the Argentina-Chile treaty, which was m ore favourable 
as it did not contain this requirem ent.

4.14. The approach taken by the court to  analyse the problem was different 
from that o f the tribunal in the M affezini case as it focused on the 
purpose of the treaty expressed in its title and preamble. It showed that 
the treaty was to protect and prom ote investm ents15. The tribunal then 
made an analysis of article 3 of the treaty which stipulated that the MFN 
clause extended to the treatm ent o f investments and activities relating to 
investments, subject to  the exceptions listed. By deciding that: (a) u[t]he 
term 'treatm ent' is neither qualified nor described except by the expression 
‘not less favourable"; (b) “[t]he term ‘activities’ is equally general"; and  
(c) “[tjhe need fo r  exceptions confirms the generality o f  the meaning o f

10 Ibid., p a ra . 46.
11 Ibid., p a ra . 54.
12 Ibid., p a ra . 55.
13 Ibid., p a ra . 56.
14 S iem en s  A .G . v. A rg en tin e  R epublic , IC SID  C ase  N o. A R B /02 /8 , D ecis io n  o n  Ju ris
d ic tio n  o f  A u g u st 3, 2004, available a t: h t tp : / /w w w .investm en tcla im s.co rn  (accessed  on  
N o v e m b er 13, 2010).
15 Ib id ., p a ra . 81.
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treatm ent or activities rather than setting lim its beyond w hat is said in the 
exceptions”̂ ,  the tribunal concluded, based on the purpose of the treaty 
and on the ordinary m eaning of the phrases used, that the scope of the 
clause could not be restricted to protection of the investm ent itself but 
that it also extended to provisions enabling the investor to  exercise treaty 
guarantees by allowing access to international arbitration17. In other 
words, it constituted one of the elements of protection guaranteed by the 
treaty included in the concept “treatm ent”18.

4.15. The decisions of both  tribunals from the perspective of M affezini and 
Siemens as claim ants are identical. However, the conclusions reached 
by the second tribunal are far reaching. Firstly, the MFN clause in the 
Argentina-Germany treaty does not contain the words “all m atters 
covered by the contract”, which is why the tribunal diverged from the 
analysis o f the purpose of the treaty and the m eaning of the concept 
“treatment". Secondly, in respect o f Argentina’s claim that the dispute 
resolution provisions had been negotiated solely for the purpose of a 
specific treaty and thus could not be modified on the basis o f the clause, 
the tribunal stated that “the purpose o f the MFN clause is to  elim inate the 
effect of specially negotiated provisions unless they have been excepted. 
It com plem ents the undertaking of each State Party to the Treaty not 
to  apply m easures discrim inatory to  investments under Article 2"19. 
Such stance is supported by Emmanuel Gaillard, who points out that: 
“the intention of the contracting parties can reasonably be interpreted 
to  include the whole range of the rights accorded to the investors o f a 
third county, including the right to  the neutral and effective settlem ent 
o f their investm ent disputes through international arbitration rather than 
through the judicial organs o f the host state itself”20.

4.16. This issue was covered by the judgm ent in the case between Camuzzi 
and Argentina21. The dispute related to claims under the Argentina- 
Luxembourg treaty. As in the cases analysed above, the claim ant, relying 
on the clause contained in the treaty and indicating in this respect the 
more favourable treatm ent under the Argentina-USA treaty, stated 
that it was not obliged subm it the case before local courts. The tribunal 
upheld the argum entation put forward earlier in the Siemens case.

16 Ibid., p a ra . 85.
17 Ibid., p a ra . 8 6 .
18 Ib id ., p a ra . 102.
19 Ib id ., p a ra . 106.
20 E m m an u e l G ailla rd , E stab lish ing  Jurisd ic tion  Through a  M ost-F avored -N a tion  
C lause, 233  N.Y.L.J. 1, 3  (2005); see  a lso; Jurgen K urtz , The M F N  S ta n d a r d  a n d  Foreign 
In vestm en t, A n  U neasy Fit?, 5 J.W.I.T 861, 885 (2004).
21 C a m u zz i In te rn a tio n a l S.A . v. A rg en tin e  R epublic, IC SID  C ase  N o. A R B /03 /7 , 
D ecis ion  o n  O b je c tio n s  to  Ju risd ic tio n  o f  June  10, 2005, availab le  at: 
h ttp ://w w w .in v estm en tc la im s .co m  (accessed  o n  N o v e m b er 13, 2010).
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4.17. In the Gas N atural case22, the tribunal considered the same doubt, i.e. 
whether the case could be taken to  arbitration before it is resorted to 
local courts, as in the M affezini case. Both cases concerned a clause in 
the same Argentina-Spain treaty. The arbitrators not only upheld the 
opinion expressed in previous judgm ents but they unequivocally found 
that unless it clearly appeared that a state party to a treaty or party to a 
specific investm ent agreem ent settled on a different m ethod for resolving 
any disputes that could arise, the MFN clause would be applicable to 
dispute settlem ent23. If in the text of a treaty jurisdictional m atters are not 
excluded from the scope of the clause, it is likely that the parties' intention 
was for them  to be covered by the clause.

4.18. Conclusions the same as those in the Gas N atural case were reached by 
tribunals24 ruling on disputes between Suez, Sociedad General de Aguas 
de Barcelona and Interagua Servicios Integrales de Agua  v. Argentina25, 
Suez, Sociedad General de Aguas de Barcelona, Vivendi Universal AW G  v. 
Argentina16 and N ational Grid pic v. Argentina27.

4.19. A different standpoint was taken in Salini v. Jordan1*. Salini, relying on 
the clause, attem pted to show that the arbitral tribunal had jurisdiction 
to hear claims under the investm ent treaty despite the clause providing 
for the jurisdiction of Jordanian dom estic courts. Moreover, the part of 
article 9.2 of the Italy-Jordan treaty dealing with dispute resolution stated 
that: “[i]n case the investor and an entity o f the Contracting Parties have 
stipulated an Investm ent Agreem ent, the procedure foreseen in such 
investm ent A greem ent shall apply”29. Given the foregoing, Jordan argued 
that as the parties (i.e. Jordan and Salini) were linked by an investment 
agreem ent Salini could only bring contractual claims in dom estic courts,

22 G as N a tu ra l SD G , S.A . v. A rg en tin e  Republic, IC SID  C ase  N o . A R B /03 /10 , D ecision  
o n  P re lim in ary  Q u e s tio n s  o n  Ju risd ic tio n  o f  June  17, 2005, available at: 
h ttp ://w w w .in v e stm en tc la im s .c o m  (accessed  o n  N o v e m b er 13, 2010).
23 Ibid., p ara . 49.
24 R u d o l f  D o l z e r ,  C h r i s t o p h  H. S c h r e u e r ,  P r i n c i p l e s  o f  I n t e r n a t i o n a l  

I n v e s t m e n t  L a w ,  N e w  Y o rk :  O x f o r d  U n i v e r s i t y  P r e s s  I n c .  2 5 6  ( 2 0 0 8 ) .

25 S uez, S o c ied a d  G enera l d e  A g u a s  d e  B arcelona, S.A. a n d  In teragua  Servicios  
In tegrales d e A g u a  S.A. v. A rg en tin e  Republic, IC SID  C ase  N o. A R B /03 /17 , D ecis ion  on  
Ju risd ic tio n  o f  M ay  16, 2006, p a ra . 6 6 , availab le a t: h ttp ://w w w .in v estm en tc la im s .co m  
(accessed  o n  N o v e m b er 13, 2010).
26 Suez, S o c ie d a d  G eneral d e  A g u a s  d e  B arcelona, S .A ., V ivend i U niversa l S.A. a n d  
A W G  G roup  L td . v. A rg e n tin e  R epublic, IC SID  C ase  N o . A R B /03 /19 , D ecis ion  o n  
Ju risd ic tio n  o f  A u g u st 3, 2006, p a ra . 6 8 , availab le  at: h ttp ://w w w .in v estm en tc la im s .co m  
(accessed  o n  N o v e m b er 13, 2010).
27 N a tio n a l G rid  p ic  v. A rg en tin e  R epublic, C ase  N o . l:09-cv-00248-R B W , p a ra . 93, 
D ecis ion  o n  Ju risd ic tio n  o f  June 2 0  2006, availab le  at: w w w .investm en tcla im s.com  
(accessed  o n  N o v e m b er 13, 2010).
28 S a lin i C ostru tto r i S .p .A . a n d  I ta ls tra d e  S .p .A . v. H a sh em ite  K ingdom  o f  Jordan,
IC SID  C ase  N o. A R B /02 /13 , D ecis ion  o n  Ju risd ic tio n  o f  N o v em b er 15, 2004, available 
at: w w w .in v estm en tc la im s.co m  (accessed  o n  N o v e m b er 13, 2010), (Sa lin i D ecision  on  
Jurisd ic tion).
a» Ib id ., p a ra . 6 6 . I 7 9
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while the claim ant stated that the clause in the basic treaty entitled it to 
rely on the m ore favourable dispute resolution provisions in other treaties 
to which Jordan was a party. The treaties concluded w ith the USA and 
Great Britain, in Salim's opinion, allowed the arbitral tribunal, on the 
grounds of the broad wording of the provision on jurisdiction, to hear 
disputes under these treaties too. Accordingly, the claim ant argued that it 
was admissible to bring a claim for breach of the treaty before the arbitral 
tribunal regardless of the content of article 9.2 of the Italy-Jordan treaty 
and the court selected in the investm ent agreement.

4.20. Referring to the judgm ent in the M affezini case, the tribunal stated that it 
"(...) shares the concerns that have been expressed in num erous quarters 
with regard to the solution adopted in the M affezini case. Its fear is that 
the precautions taken by authors of the award may in practice prove 
difficult to  apply, thereby adding more uncertainties to the risk of ‘treaty 
shopping”30.

4.21. The tribunal concluded that the facts were different from those in the 
M affezini case as the MFN clause did not contain phrases such as "all 
rights" and "all m atters” specified in the treaty. "Article 3 of the BIT 
between Italy and Jordan does not include any provision extending its 
scope o f application to  disputes settlem ent. It does no t envisage ‘all rights 
or all m atters covered by the agreement! Furtherm ore, the Claim ants have 
subm itted nothing from which it m ight be established that the com m on 
intention of the Parties was to  have the m ost-favoured-nation clause 
apply to dispute settlem ent"31.

4.22. The tribunal seemed not to accept a presum ption that generally worded 
MFN clauses apply to  jurisdiction provisions32. Consequently, the 
tribunal stated that: “the intention as expressed in Article 9(2) of the BIT 
was to  exclude from ICSID jurisdiction contractual disputes between an 
investor and an entity o f a State Party in order that such disputes might 
be settled in accordance with the procedures set forth in the investment 
agreem ents”33.

4.23. The dispute between Plama  and Bulgaria3* concerned the purchase by a 
Cypriot investor o f shares in the Bulgarian com pany Nova Plama running 
an oil refinery in Bulgaria. The claim ant initiated proceedings before the 
ICSID tribunal pursuant to  chapter 5 of the Energy C harter and the treaty 
between Bulgaria and Cyprus. A doubt arose over the second legal basis 
for the claim, i.e. the treaty provision on jurisdiction provided only for 
ad  hoc arbitration (UNCITRAL) and limited the tribunal's jurisdiction to 
deciding the level o f com pensation for expropriation once the dispute had

30 Ib id ., p a ra . 115.
31 / 6 /^., p a ra . 118.
32 R u d o l f  D o l z e r ,  C h r i s t o p h  H . S c h r e u e r ,  su p ra  n o te  24, a t 255.
33 S a lin i D ecision  o n  Jurisd ic tion , p a ra . 118.
34 P lam a  C on so rtiu m  L im ited  v. R epub lic  o f  B u lgaria , IC SID  C ase  N o. A R B /03/24, 
D ecis ion  o n  Ju risd ic tio n  o f  F eb ru a ry  8  2005, available at: w w w .in v estm en tc la im s.co m  
(accessed  o n  N o v e m b er 13, 2010), (P lam a  D ecision  o n  Jurisd ic tion).
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been decided on the m erits in accordance with the procedure provided for 
in Bulgarian law. The investor did no t com m ence proceedings in Bulgarian 
courts in order for the dispute to be decided on the m erits. In order to 
avoid procedural restrictions Plama indicated the clause in  the Bulgaria- 
Cyprus treaty arguing that it covered all “treatment", together w ith dispute 
settlem ent rules and thus enabling claims to be brought according to the 
more favourable provisions contained in other treaties entered into by 
Bulgaria. W hen citing the M affezini precedent, the claim ant argues that 
more favourable treatm ent as regards procedural m atters was guaranteed 
by the treaty between Bulgaria and Finland, which indicated the arbitral 
tribunal at the ICSID as the authority entitled to settle disputes and also 
defined its jurisdiction in a m uch broader way. According to  the Bulgaria- 
Finland treaty the arbitral tribunal had the power to  hear disputes over 
treaty breaches and not only the level of com pensation after liability 
had been established by a Bulgarian dom estic court. The tribunal did 
not uphold this argum ent stating that: “[i]t is one thing to add to the 
treatm ent provided in one treaty more favourable treatm ent provided 
elsewhere. It is quite another thing to replace a procedure specifically 
negotiated by parties with an entirely different mechanism. (...)"35. The 
tribunal’s deliberations in the Plama  case can be sum m arised as follows: 
(a) jurisdiction of an arbitral tribunal can only be based on the agreement 
between the parties in which the parties agree to  disputes being settled 
in this way, (b) Bulgaria’s consent to  disputes being heard by an arbitral 
tribunal in an unusually lim ited scope was the outcom e of negotiations 
between Bulgaria and Cyprus, (c) if a state concludes a treaty with a 
specific arbitration clause it cannot be presum ed that it has agreed to 
it being replaced in the future w ith different m echanisms contained in 
o ther treaties through the operation of MFN clause, (d) presum ption of 
lack of consent can be challenged by indicating a clear treaty provision 
or the practice of the parties36. This stance was shares by Stephen Fietta: 
“As a result, claim ants will only be able to use MFN clauses as a means 
incorporating the more favourable dispute resolutions provisions of BITs 
with third states where the circum stances indicate that the state parties to 
the basic treaty clearly intended this to  be possible. (...) This approach is 
best sum m arised by the statem ent of principle set ou t in para. 223 of the 
Plama  decision’’37. An interesting point here though is that the tribunal 
could have come to the same conclusions on the basis of one of the public

35 Ibid., p a ra . 209.
36 L ockn ie  H su , M F N  a n d  D isp u te  S e ttlem en t, W h en  th e  Tw a in  M eet, 7  J.W .I.T 25, 32- 
33, 36  (2006); th e  a u th o r  ap p ro v es  th e  co n clu sio n s  rea ch e d  in  th e  P la m a  case , th o u g h  
h e  th in k s  th a t  th e  tr ib u n a l co u ld  have u sed  m o re  p e r t in e n t a rg u m e n ta tio n .
37 S te p h en  F ie tta , M o st F avoured  N a tio n  T re a tm en t a n d  D isp u te  R eso lu tion  U nder  B i
la tera l In v e s tm e n t Treaties: A  T u rn in g  Point?, 2  In t.A .L .R . 1 3 1 ,137 -138  (2005); see a lso 
C a m p b e l l  M c L a c h l a n ,  L a u r e n c e  S h o r e , M a t t h e w  W e i n i g e r , I n t e r n a t i o n a l  

I n v e s t m e n t  A r b i t r a t i o n : S u b s t a n t i v e  P r i n c i p l e s , N ew  York: O x fo rd  U niversity  
P ress  Inc . 256 (2007).
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policy restrictions in the MFN clause proposed in the M affezini case. It 
did not do so, seemingly deliberately, as it deem ed that the absence of a 
clear provision in the treaty stating that the clause covered procedural 
questions should be interpreted as lack of consent38. Tribunals in 
M affezini and Siemens made contrary assumptions. The tribunal did not 
say, however, how it understood the concept of clear provision39. It cited, 
for example, the model G reat Britain treaty which clearly states that a 
clause also covers dispute resolution.

4.24. In Berschader v. Russia*0 similar conclusions were reached by the tribunal 
which under the Belgium-Russia treaty only had the power to decide on 
the level o f com pensation for expropriation, not on whether expropriation 
ever actually occurred. The claim ant argued tha t as long as the MFN 
concerned “all m atters covered by the present Treaty” then it also covered 
jurisdiction provisions. The tribunal's reasoning was as follows: in the first 
place the tribunal dismissed the theory put forward in the Gas N atural case 
that as a m atter o f principle MFN should be understood to  be applicable 
to  dispute resolution provisions unless it appeared clearly that the parties 
intended otherw ise41. The tribunal then stressed that although the 
phrase “all m atters covered by the present Treaty”, based on the ordinary 
meaning of the words, was clear, it did not m ean that its interpretation 
in the context of MFN was unequivocal. An analysis of provisions of 
individual treaties shows that the MFN cannot automatically apply to all 
the provisions. For example, the clause will not apply to  treaty provisions 
on relations between states o r those that do not set standards for investor 
treatm ent42. Accordingly, the phrase "all m atters covered by the present 
Treaty” certainly cannot be understood literally. Moreover, the tribunal 
indicated that the parties themselves seemed to  be aware of the ambiguity 
of this expression, since they had added the clarification that the clause 
would apply “particularly to  Articles 4, 5 and 6”, which em brace the classic 
elements of substantial investment protection (i.e. expropriation, fair 
and equitable treatm ent, etc.)43. An article containing dispute resolution 
provisions was no t included in this clarification. Additionally, it was 
determ ined that the Soviet Union had pursued a very consistent policy to 
the effect tha t it never consented to arbitration over w hether or no t an act 
of expropriation had occurred44. This substantiated the theory that the 
intention of the treaty parties was not to enable all disputes arising under 
the treaty to  be taken to  arbitration. In its conclusion, the tribunal stated

38 P la m a  D ecision  on Jurisd ic tion , p a ra . 223.
39 O kezie  C h u k w u m erije , supra  n o te  4, a t 640.
40 V la d im ir  B erschader a n d  M oise  B erschader v. R u ssia n  Federation , SC C  C ase  N o. 
080 /2004 , A w ard o f  A pril 12, 2006, available at: 
h ttp ://w w w .in v estm e n tc la im s .co m  (accessed  o n  N o v e m b er 13, 2010).
41 Ib id ., p a ra . 181.
42 Ib id ., p a ra . 184-189.
43 Ib id ., p a ra . 193 ,194 .

8 2  I 44 Ib id ., para . 203.
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that “the starting point in determ ining whether o r not an MFN clause 
encompasses the dispute resolution provisions of o ther treaties must 
always be an assessm ent of the intention of the contracting parties (...) 
MFN provision in a BIT will only incorporate by reference an arbitration 
clause from another BIT where the term s of the original BIT clearly and 
unambiguously so provide or where it can otherw ise be clearly inferred 
that this was the intention of the Contracting Parties"45.

4.25. The standpoint taken in the Plama  case was shared by the tribunal hearing 
the dispute between Telenor and H ungary^. The Norway-Hungary treaty 
provided that the jurisdiction of the arbitral tribunal was restricted 
to  questions related to the am ount of com pensation for expropriation. 
The claim ant argued that the provision gave the right to rely on the 
jurisdiction provisions contained in o ther treaties to which Hungary was 
a party and thus that jurisdiction of the tribunal extended to all disputes 
arising from breach of the basic treaty. The tribunal did not share this 
opinion, using four argum ents in support o f its theory. It deem ed that 
in light of the directives contained in the Vienna Convention on the Law 
of Treaties, the provision in the treaty between Norway and Hungary 
should be interpreted in such a way that it applied solely to material, not 
procedural, provisions47. Secondly, a wide interpretation of the clause 
would lead to “treaty shopping" and to the tribunal’s jurisdiction being 
extended to cover m atters not agreed by the parties to  the basic treaty48. 
Thirdly, this would give rise to instability and uncertainty in the sense that 
the dispute resolution m ethod agreed by the state for the purpose of a 
specific treaty would be replaced by different solutions contained in other 
treaties49. Finally, a key factor, in the tribunal’s opinion, was the intention 
of the treaty parties -  if they had agreed on a specific dispute resolution 
mechanism then, in the absence of evidence to  the contrary, it could not 
be accepted that their intention was that it could be replaced by another 
mechanism  contained in any treaty50.

4.26. Some authors believed that until that m om ent jurisprudence was 
consistent. The tribunals were willing to apply MFN clauses to dispute 
resolution provisions where it concerned procedural m atters (e.g. 
shortening the waiting period) and not for the purpose of extending the 
com petence of the tribunal to  disputes which it was not em powered to 
resolve pursuant to the basic treaty. O thers argued that such a distinction, 
in the light o f treaty interpretation rules is not justified51. This situation

45 Ib id .,  p a ra . 206.
46 Telenor M o b ile  C o m m u n ica tio n s  A .S . v. R epublic  o f  H ungary , IC SID  C ase  N o. 
A R B /04 /15 , A w ard  o f  S e p te m b e r 13, 2006, available at: 
h ttp ://w w w .in v estm en tc la im s .co m  (accessed  o n  N o v e m b er 13, 2010).
47 Ib id ., p a ra . 92.
48 Ib id ., p a ra . 93.
49 Ib id ., p a ra . 94.
50 Ib id .,  p a ra . 95.
51 D an a  H. Freyer, D av id  H erlihy, supra  n o te  2, a t 58, 83.
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has changed following decisions in Wintershall and RosInvestCo, thus 
creating even m ore uncertainty52.
In RosInvestCo v. Russia53 the claim ant alleged that Russia had ex
propriated its investment. As in the Berschader case, article 8 o f the treaty 
between Great Britain and Russia stipulated that the arbitral tribunal 
only had jurisdiction to decide on the level o f com pensation payable to 
the investor for the expropriation. Given the foregoing, on the basis of 
the MFN clause the claim ant relied on a jurisdiction provision broadly 
describing the tribunal’s jurisdiction contained in the Denmark-Russia 
treaty54, and the tribunal, w ithout carrying ou t a detailed analysis, upheld 
this stance55. It seems that the arbitrators deem ed that as long as the 
MFN clause covered provisions on expropriation, there was no reason 
for procedural provisions relating to expropriation to  be excluded56. In an 
attem pt to  clarify the divergence tha t could arise on the one hand between 
the parties’ intention to confine arbitration to  the specific m atters listed 
in article 8 and a broad interpretation of MFN, the tribunal stated that: 
“W hile indeed the application of the MFN clause of Article 3 widens the 
scope of Article 8 and thus is in conflict to  its limitation, this is a norm al 
result o f the application o f MFN clauses, the very character and intention 
of which is that protection no t accepted in one treaty is widened by 
transferring the protection accorded in another treaty57.
An extensive analysis o f the issue in question was set ou t in the award in 
Wintershall v. Argentina53. Wintershall tried to  avoid the eighteen m onths 
waiting period before applying for arbitration. The tribunal concluded 
that unless clearly stated, the MFN clause did not apply to  the treaty's 
jurisdiction provisions and presented the following argum entation. Firstly, 
jurisdiction provisions of the treaty constitute an offer made by the state 
concerning dispute resolution which the investor can a t its discretion 
accept o r not. If the investor decides to  accept the offer, his statem ent can 
only concern the entire offer, no t individual elements. The obligation to 
resort to  local courts constitutes a key com ponent o f the offer that cannot 
be bypassed59. Secondly, the state’s consent to  specific disputes being 
taken to arbitration m ust be explicit, not inferred. This requirem ent is 
not m et if the MFN clause does not unequivocally m ention procedural

52 O kezie  C h u k w u m erije , su p ra  n o te  4, a t 643-646; R u d o l f  D o l z e r , C h r i s t o p h  H. 
S c h r e u e r , su p ra  n o te  24, a t 256.
53 RosInvestC o U k L td  v. R u ssia n  F ederation , SC C  C ase  N o. V 079/2005 , A w ard  
o n  Ju risd ic tio n  o f  O c to b e r  5, 2007, availab le a t: h ttp ://w w w .in v estm en tc la im s .c o m  
(accessed  o n  N o v e m b er 13, 2010).
54 Ib id ., p a ra . 124.
55 Ib id ., p a ra . 133.
56 Ib id ., p a ra . 130.
57 Ib id ., p a ra . 131.
58 W in tersha ll A ktiengese llscha ft v. A rg en tin e  R epublic , IC SID  C ase  N o. A R B /04/14, 
A w ard  o f  N o v e m b er 8 , 2008, availab le  a t: h ttp ://w w w .in v estm en tc la im s .co m  (accessed  
o n  N o v e m b er 13, 2010).
59 Ib id ., p a ra . 160.
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provisions60. It is one thing to make use of the best treatm ent provided 
for in another treaty and another to  rely on an MFN clause in order to 
avoid procedural requirem ents, if this was no t explicitly provided for in 
the basic treaty61. Thirdly, according to the third exception indicated in 
M affezini, the investor cannot, on the basis o f an MFN clause, dem and 
that a dispute be heard in a forum different from that provided for in 
the basic treaty. In the case a t hand, the tribunal deem ed tha t replacing 
a jurisdiction provision contained in the Germ any-Argentina treaty with 
a provision in the USA-Argentina treaty specifying o ther (additional) 
dispute resolution fora was inadmissible62. Fourthly, regardless of the 
argum ents set out above, the tribunal found that the MFN clause was to 
be applied solely to the issues listed therein, and a jurisdiction provision 
was not am ong them 63.

4.29. In the Renta 4 v. Russia case64, the majority o f the tribunal members 
found65 that MFN did no t apply to  dispute resolution provisions, though 
this was based on the rather specific phrasing of the clause. As in the 
RosInvestCo and Berschader cases, the treaty tribunal’s jurisdiction only 
covered issues relating to the level o f com pensation for expropriation. 
Under article 5.2 of the Spain-Russia treaty, the MFN clause applied to 
the treatm ent specified in article 5.1 which contained a standard fair 
and equitable treatm ent provision. Consequently, the tribunal ruled 
that an MFN referring to fair and equitable treatm ent did not enable the 
investor to rely on m ore favourable jurisdiction provisions contained in 
o ther treaties signed by Russia66. The tribunal also stated that in other 
circum stances (i.e. differently worded provisions) MFN may in principle 
include access to  international fora.

III. Austrian Airlines v. Slovakia*7
4.30. In all the decisions analysed tribunals have found that the scope of the 

clause in question is not generally restricted to  material provisions and 
consequently that foreign investors can also rely on the clause in respect of 
certain dispute resolution provisions, unless o f course a given investment 
treaty contains a provision explicitly excluding procedural m atters from 
the scope of dispute resolution. It could be said that as regards the

60 Ib id .
61 Ib id ., p a ra . 168.
62 Ib id ., p a ra . 173, 174.
63 Ib id ., p a ra . 163, 164.
64 R e n ta  4  S V S A  e t a l  v. R u ssia n  Federation, SC C  C ase  N o . 24 /2007 , A w ard  on  
P re lim in ary  O b je c tio n s  o f  M arch  20, 2009, availab le at: h ttp ://w w w .in v estm e n tc la im s . 
co m  (accessed  o n  N o v e m b er 13, 2010), (R en ta  4  A w a rd  on  P re lim in a ry  O bjections).
65 The d iv e rg en t vo ice  w as th a t  o f  C h arles  N . Brower.
66 R e n ta  4  A w a r d  on  P re lim in a ry  O bjections, p a ra . 119.
67 A u s tr ia n  A irlin es  v. S lovak  R epublic , C ase  N o. re d u c te d , Final A w ard o f  O c to b e r
9, 2009, availab le at: h ttp ://w w w .in v estm e n tc la im s .co m  (accessed  o n  N o v em b er 13, 
2010), (A u str ia n  A irlin es  F ina l A w ard).
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admissibility of the clause being applied in procedural matters, a uniform 
line of judgm ent has been preserved and is fully justified. Thus there is 
no reason for it to be deem ed a “worse” category of guarantee than those 
resulting from material provisions. Tribunals also found that in order to 
answer the question at hand the intention o f the states being parties to the 
treaties needed to  be examined. This is the decisive element. Up to  this 
point conform ity reigned in case law.

4.31. M aterial differences appear, however, in the process in which tribunals 
establish the real intention of the parties, i.e. criteria that are key in 
specifying the intention of the states in relation to  the scope of the said 
MFN68. It is from this perspective that case law is patchy, as shown by the 
divergent decisions discussed above.

4.32. The decision in the dispute between Austrian Airlines and Slovakia was 
issued against the background of such state of affairs. Proceedings were 
initiated under the investment treaty between Austria and Slovakia. The 
part o f the award which was not redacted by the parties shows that the 
dispute arose in respect of a tri-lateral agreem ent executed, inter alia, by 
Austrian Airlines.

4.33. According to  the treaty provisions, the tribunal’s jurisdiction covered 
“Any disputes arising out of an investm ent between a C ontracting Party 
and an investor of the o ther Contracting Party concerning the am ount 
or the conditions of paym ent o f com pensation pursuant to  Article 4 of 
this A greem ent o r the transfer o f obligations pursuant to  Article 5 of this 
Agreement" (article 8 of the treaty)69. The cited provision shows, based 
on its literal m eaning that the tribunal does no t have jurisdiction to  hear 
disputes other than those listed therein.

4.34. An MFN clause was incorporated in article 3.1 of the treaty according 
to  which: "Each Contracting Party shall accord to  investors of the other 
Contracting Party and to their investments treatm ent that is no less 
favourable than that which it accords to its own investors or to investors 
of any third states and their investments." The claim ant showed that under 
the MFN it could rely on dispute resolution provisions broadly defining 
jurisdiction of the tribunal set out in another treaty to  which Slovakia was 
a party.

4.35. The tribunal started its analysis from two observations of a general nature. 
The tribunal stated that it did not consider that provisions em bodying a 
state's consent to  arbitration m ust be strictly interpreted and noted that 
the contrary view adapted by tribunals in Plama, Telenor, Berschader and 
W intershall was not an accurate reflection of international law 70. Thus 
the tribunal clearly considered that there was no rule of international 
law under which it was obliged to adopt a restrictive interpretation of 
an agreem ent to  arbitrate. The rules binding on the tribunal are those on

68 See a lso  D an a  H . Freyer, D av id  H erlihy, supra  n o te  2, a t 61-62.
69 A u s tr ia n  A ir lin e s  F ina l A w ard , p a ra . 92.
70 Ib id ., p a ra . 119.
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treaty interpretation set forth in the Vienna Convention on the Law of 
Treaties. It may seem that this conclusion is contrary to the hypotheses 
pu t forward in literature that arbitration agreem ents should be worded 
precisely71, especially if one of the parties is a state. Some authors indicate 
that under an arbitration agreem ent a state waives part o f its sovereign 
rights and thus that special care should be taken when interpreting it72, 
especially as states generally appear to be unwilling to take cases to 
arbitration73. It does not, however, seem that the above finding of the 
tribunal influenced the final decision.

4.36. Secondly, the tribunal underlined -  leaning towards approaches consistently 
taken in earlier judgments -  that there were no arguments for the stance 
that the MFN would have by its very nature to  be limited to substantive 
treaty provisions74. However, it did not refer to  whether there exists (as the 
tribunals did in, e.g. the Siemens and Gas Natural cases) a presumption that 
MFN clause covers procedural provisions (unless intention to the contrary 
is proved). The tribunals in, e.g. the Maffezini, Salini, Plama, Telenor, 
Berschader, and Wintershall cases, took the view that the purpose set out 
in the title and preamble of a treaty is not sufficient to establish such a 
presum ption and that the investor m ust show that the real intention of 
the treaty parties was to extend the clause to  jurisdiction provisions.

4.37. Slovakia argued that the MFN did no t cover procedural provisions, as 
in article 3.1 the word “treatm ent” (not, e.g. “rights”) was used, showing 
that the treaty parties actually intended to limit application of the clause 
to material provisions. The tribunal did no t uphold this stance and found 
that other elem ents should be examined in order to  clear the ambiguity75.

71 A rtic le  7 .1  o f  U N C IT R A L  M o d e l  L a w  o n  I n t e r n a t i o n a l  C o m m e r c i a l  

A r b i t r a t i o n  o f  1 9 8 5 ;  see  P e t e r  B i n d e r ,  I n t e r n a t i o n a l  C o m m e r c i a l  

A r b i t r a t i o n  a n d  C o n c i l i a t i o n  i n  U N C IT R A L  M o d e l  L a w  J u r i s p r u d e n c e ,  

L ondon : Sw eet& M axw ell 7 7  ( 2 nd ed . 2 0 0 5 ) ;  B ern ard o  C rem ad es , A rb itra tio n  in  
In v e s tm e n t Treaties: P ublic  O ffer o f  A rb itra tio n  in  In vestm en t-P ro tec tio n  Treaties, 
in  L a w  o f  I n t e r n a t i o n a l  B u s i n e s s  a n d  D i s p u t e  S e t t l e m e n t  i n  t h e  2 i s t  

C e n t u r y - L i b e r  A m i c o r u m  K a r l - h e i n z  B o c k s t i e g e l ,  K oln e t  a!.: C arl H ezm an n s  
V erlag 1 6 2  (R . Briner, Y. Fortier, K.P. Berger, J. B redow  eds., 2 0 0 1 ) ;  L u c y  R e e d ,  J a n  

P a u l s s o n ,  N i g e l  B l a c k a b y ,  G u i d e  t o  ICSID  A r b i t r a t i o n ,  T he H ague: K luw er 
Law In te rn a tio n a l 3 5  ( 2 0 0 4 ) ;  C h r i s t o p h  H. S c h r e u e r ,  T h e  ICSID  C o n v e n t i o n :  A 
C o m m e n t a r y ,  C am bridge: C am b rid g e  U niversity  P ress 1 9 2  ( 2 nd ed. 2 0 0 9 ) ;  S u r y a  P. 
S u b e d i ,  I n t e r n a t i o n a l  I n v e s t m e n t  L a w ,  R e c o n c i l i n g  P o l i c y  a n d  P r i n c i p l e ,  

P o rtland : H a rt P u b lish in g  1 4 9  ( 2 0 0 8 ) .

72 H aze l Fox, S ta te s  a n d  th e  U n d e rta k in g  to  A rb itra te , in  A r b i t r a t i o n  I n s i g h t s : 

T w e n t y  Y e a r s  o f  t h e  A n n u a l  L e c t u r e  o f  t h e  S c h o o l  o f  I n t e r n a t i o n a l  

A r b i t r a t i o n , T he H ague: K luw er L aw  In te rn a tio n a l 17  (J. Lew, L. M iste lis  eds., 2007); 
B ern a rd o  C rem ad es , su p ra  n o te  71, a t  151; C am p b ell M cL ach lan , L au ren ce  Shore, 
M a tth ew  W einiger, supra  n o te  37, a t 2 5 6 .
73 C h ris tin e  Gray, B en ed ic t K ingsbury , D eve lo p m e n ts  in  D isp u te  Se ttlem en t: In ter- 
S ta te  A rb itra tio n  S ince 194S, 64  BYBIL 100, 101 (1993).
74 A u s tr ia n  A irlin es  F ina l A w a rd , p a ra . 124.
75 Ib id ., p a r a .  1 2 6 ,  1 2 7 .
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4.38. Neither was the tribunal convinced by the claim ant stating that although 
article 3.2 gave an exhaustive list o f exceptions to the MFN clause which did 
no t cover jurisdiction provisions, therefore dispute resolution provisions 
were covered by the MFN. This is because the tribunal found that the 
expressio unis principle was only a supplem entary means of interpretation 
that could not alone determ ine the outcom e of the interpretation when a 
treaty contained other relevant elements76.

4.39. W hat therefore was the decisive factor? In the opinion of this tribunal 
and o ther tribunals considering the issue in question, the decisive factor 
is the intention o f the parties to the treaty. The tribunal took the view that 
the content o f other provisions clearly showed that Slovakia and A ustria’s 
intention was to introduce restrictions on m atters that were taken to 
arbitration, as under article 8 of the treaty the tribunal’s jurisdiction only 
covered m atters relating to  the level o f com pensation for expropriation 
and transfer of obligations. Disputes over other treaty provisions were 
to  be resolved by the com petent com m on courts. A lthough the parties 
decided in article 8 to  restrict arbitration to  the issues listed in detail, it 
is hardly logical that in the same treaty they would also have decided to 
extend it to cover all o ther provisions based on the MFN clause contained 
in article 3.1. “Faced w ith a manifest, specific intent to restrict arbitration 
to  disputes over the am ount of com pensation for expropriation (...), it 
would be paradoxical to  invalidate that specific intent by virtue of the 
general, unspecific intent expressed in the MFN clause”77. In support of 
this theory the tribunal also found evidence in travaux preparatoires.

4.40. Some authors believe that if the MFN clause applies to an “investm ent”, 
not to an “investor", it may be argued that it does no t cover jurisdiction 
provisions78. They believe it is the investor, not the investment, that can 
initiate and be party to arbitration proceedings. In the case at hand, the 
tribunal did no t have to deal with this issue as article 3.1 of the treaty 
referred to  both "investors o f the o ther Contracting Party” and also “their 
investments.”

4.41. To end with, one more issue can be raised which in the tribunal’s opinion 
was no t w orth analysing in detail. Tribunals that have faced the problem 
of whether it is admissible to rely on the clause in jurisdiction matters 
have analysed this issue in term s of the possibility of bypassing the 
requirem ent that disputes be first subm itted to local courts before taking 
the case to arbitration {Maffezini, Siemens, Gas Natural, Camuzzi, both 
Suez cases, National Grid, Wintershall) and the possibility o f broadening 
the jurisdiction of the arbitral tribunal {Salini, Plama, Telenor, Berschader, 
RosInvestCo, Renta 4). It is indicated in literature (until the decisions in

76 Ib id ., p a ra . 130 ,131 .
77 Ib id ., p a ra . 135.
78 N o a h  R ubins, M F N  C lauses, P rocedura l Rights, a n d  a  R e tu rn  to  th e  T rea ty  Text, in  
I n v e s t m e n t  T r e a t y  A r b i t r a t i o n  a n d  I n t e r n a t i o n a l  L a w  2 2 5  (T . ). G rie rso n  
W eiler ed ., 2008).
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the W intershall and RosInvestCo case) that from this perspective the 
line taken in these decisions is generally uniform79. The possibility of 
an investor relying on an MFN clause in order to make use of a more 
convenient solution of a procedural-technical nature (e.g. shortening the 
waiting period) is one thing, while the right to extend an arbitral tribunal's 
jurisdiction to cover matters not reserved for arbitration in the basic treaty 
is another. Based on diverse argum ents (sometimes the consequence of 
an MFN clause and sometim es of the arbitrators’ convictions) tribunals 
allowed the application of an MFN clause for the first category of provisions 
and refused to allow it in the case of the second.

4.42. Generally consistent case law (as some argue) was upset by the decisions 
in the Wintershall and RosInvestCo cases. In the first case, the tribunal 
did not agree to the claim ant bypassing, on the basis of MFN, the waiting 
period, and in the second it allowed the scope of the arbitral tribunal’s 
jurisdiction to  be extended to  cover matters that expressis verbis had not 
been provided for in jurisdiction provisions.

4.43. Thus the question remains of w hether the lack of analysis from the 
perspective referred to above means that the tribunal basically concurred 
w ith the approach taken in the Wintershall case or whether given the 
specific wording of the treaty at hand, any such analysis was unnecessary.

4.44. A separate opinion was presented by Charles N. Brower, who took the 
view that the only exceptions to the MFN in question were contained 
in article 3.2 and thus that there were no other implied exceptions, in 
particular those listed in article 8. Consequently, the arbitrator was of the 
opinion that there was nothing to  prevent the investor, based on article
3.1, incorporating into the Austria-Slovakia treaty the broader consent 
given by Slovakia to Danish investors under article 9.2 of the Denmark- 
Slovakia treaty.

IV. Conclusions
4.45. W hile it is universally agreed that the very essence of an MFN clause in a 

treaty is to afford investors all m aterial protection provided by subsequent 
treaties, it is much more uncertain whether such clauses should be 
understood to  extend to  dispute resolution provisions. It is so uncertain, 
in fact, that the issue has given rise to different outcomes in a num ber of 
cases and to extensive case law on the subject.

4.46. Therefore, the question is whether the award in Austrian Airlines v. 
Slovakia will be deem ed a landm ark as regards relation of MFN to 
jurisdiction provisions? Landmark in the sense that the argum ents 
put forward by the tribunal are so convincing that it will lead to 
unification of the line taken in judgm ents and doctrinal approach. In 
the authors’ view, the answer is negative, for reasons stated below.

79 O kezie  C h u k w u m erije , su p ra  n o te  4, a t  643-646; R u d o l f  D o l z e r , C h r i s t o p h  H. 
S c h r e u e r , supra  n o te  24, a t 256.
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4.47. Firstly, the problem of differing decisions in the scope discussed does not 
result from the absence of a suitable concept under which justification 
of this o r any other solution would be convincingly pu t forward. This is 
a consequence of tribunals taking different stances on the analysis o f the 
same elements o f the facts. O r in o ther words, making different choices of 
which rules for interpreting treaties set ou t in the Vienna Convention on 
the Law of Treaties should take priority, as all tribunals dealing w ith this 
problem have found that the key factor is the intention o f the parties to the 
treaty. In the search for an answer to  w hat the true intention of the states 
were w hen executing the treaties, some tribunals deem  certain m ethod of 
treaty interpretation as decisive while another assess it as second ranking.

4.48. Secondly, the decision in question was passed on the basis of a treaty that 
provided for arbitration on com pensation for expropriation and transfer 
of obligations only. This was the factor that for the tribunal was decisive 
in establishing that the MFN clause did not cover dispute resolution 
provisions. It is therefore unclear whether if the Austria-Slovakia treaty had 
allowed all disputes arising thereunder to be settled through arbitration, 
the tribunal’s conclusions would have been the same. Consequently, its 
“universal" nature for the developm ent of judicial decisions is doubtful.

4.49. Thirdly, Charles N. Brower wrote a separate opinion, from which it can 
be assum ed that doctrinal representatives will continue in their approach.

4.50. Therefore, the view of Kaj Hober (expressed before A ustrian Airlines 
award) that it is unlikely we have reached the end of the road as regards the 
debate about the effects of MFN clauses is to be shared80. The downside of 
such situation is, as stated by Susan D. Franck, that the conflicting awards 
on such m atters proves that process o f resolving investm ent disputes 
through arbitration is creating uncertainty about the m eaning of public 
international law81.

S u m m a ries

DEU [Die Anwendung der Meistbegiinstigungsklausel
aufZustdndigkeitsbestim m ungen im  Lichte des Schiedsspruchs 
in der Sache A ustrian  Airlines v. Slowakei)
Der Aufsatz behandelt die Polemik, ob es zuldssig sei, dass sich die 
Investoren, die ihre Anspriiche wegen Verletzung durch den Staat der sich aus 
Investitionsschutzabkommen ergebenden Verpflichtungen geltend machen,

80 Kaj H ober, M F N  C lauses a n d  D isp u te  R eso lu tion  in  In v e s tm e n t Treaties: have  
w e reached  th e  e n d  o f  th e  road, in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  F o r  T h e  

2 1 st C e n t u r y , E s s a y s  i n  H o n o r  o f  C h r i s t o p h  H. S c h r e u e r , N ew  York: O xfo rd  
U niversity  P ress Inc. 41 (C. B inder, U. K riebaum , A. R ein isch , S. W ittic h  eds., 2008).
81 S usan  D. F ranck , The L eg itim a cy  Crises in  In v e s tm e n t T rea ty  A rb itra tio n : P riva 
tiz in g  P ublic  In te rn a tio n a l L a w  Through In co n sisten t D ecisions, 7 3  F o r d h a m  L . R e v . 

1521, 1521 (2005).
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a u f die Meistbegiinstigungsklausel im Hinblick a u f die Zustdndigkeit des 
Schiedsgerichtes berufen. In der Rechtsprechung und in der Literatur gibt 
es unterschiedliche Meinungen. Aus den vorhandenen Schiedsspruchen 
ergibt sich, dass die meisten Schiedsgerichte bereit sind, solche Moglichkeit 
zuzulassen, wenn der Investor durch Berufung a u f die MFN-Klausel die 
Verfahrensanforderungen meiden will, welche die Verfahrensdauer wesentlich 
verldngern kbnnen. Andererseits widersprachen die Schiedsgerichte (aufier in 
einem Fall) der Importierung neuer Schiedsklauseln in das Hauptabkommen. 
Im Teil I  wird die Frage erldutert sowie die Griinde fu r  das Bestehen 
solcher erheblichen Abweichungen angegeben. Teil II schildert die bisherige 
Rechtsprechung. Im Teil III hingegen wird das letzte Urteil in der Sache 
Austrian Airlines v. Slovakia analysiert. Die Verfasser versuchten auch (im Teil 
IV) zu beurteilen, ob das genannte Urteil zur Gestaltung einer einheitlichen 
Rechtsprechung in dieser Angelegenheit fiihren und somit zur Erhbhung der 
Voraussichtlichkeit der Investitionsschiedsgerichtbarkeit beitragen wird.

CZE [Aplikace dolozky nejvyssich vyhod na ustanoveni о soudni pfislusnosti 
ve svbtle rozhoddiho ndlezu ve v ici A ustrian Airlines v. Slovensko]
Tento prispevek zkoumd otdzku, zda je pfipustne, aby se investofi, kteri 
uplatnuji svd ndroky z poruseni zdvazkd vyplyvajlctch z  dohody о ochrane a 
podpofe investic ze strany statu, dovoldvali pouziti dolozky nejvyssich vyhod s 
ohledem na pfislusnost rozhodclho soudu. V judikatufe i ve vedecki literature 
Ize к tomuto tematu naUzt гйгпё ndzory. Z  dosavadnlch rozhodclch ndlezu 
vyplyvd, ze vitsina rozhodclch soudu. byla ochotna takovou moznost pripustit, 
jestlize se chtel investor svym odvoldnlm к dolozce nejvyssich vyhod vyhnout 
procesnim pozadavkum, ktere by znamenaly vyrazne prodlouzenl rozhodclho 
rlzeni. Na druhou stranu rozhodci soudy odmltly (s vyjimkou jednoho pflpadu) 
moznost „vlozenl" novych rozhodclch dolozekdo hlavni smlouvy.
Prvnl cast tohoto prlspevku pfindsi prehled teto problematiky a taki uvddl 
diivody existence tak vyznamne rozdllnych ndzorii. CastIlshrnuje odpovidajici 
dosavadnl judikaturu. V  cdsti III je pak analyzovdn poslednl ndlez ve veci 
Austrian Airlines v. Slovensko. Autofi se take pokusili (cast IV) posoudit, zda 
by uvedene rozhodnutl mohlo vest к jednotnbjslmu judikatufe v teto prdvni 
oblasti, a tudlz ucinit oblast investicnlho rozhodclho fizeni pfedvldatelnejsi.

POL [Stosowanie klauzu li najwi?kszego uprzywilejowania d la  postanowien  
dotyczqcych jurysdykcji w swietle orzeczenia Austrian Airlines vs 
Stowacja]
Przedmiotem niniejszego artykulu jest analiza dopuszczalnosci stosowania 
klauzuli najwyzszego uprzywilejowania do przepisbw jurysdykcyjnych 
zawartych w traktach inwestycyjnych. W  orzecznictwie i literaturze istniejq. 
rozbiezne poglqdy na ten temat. Autorzy prezentujq dotychczasowy dorobek 
sqdow arbitrazowych oraz podejmujq pr6b§ odpowiedzenia na pytanie, czy 
ostatni wyrok w sprawie Austrian Airlines v. Slovakia case doprowadzi do 
uksztaltowania si§ jednolitej linii orzecznictwa w tej kwestii, a zarazem czy 
przyczyni si? do wzrostu przewidywalnosci arbitrazu inwestycyjnego.
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FRA [Application de la clause de la nation la  p lus favorisee aux dispositions 
de competence au regard de la sentence rendue dans I’affaire « A ustrian  
Airlines v. Slovaquie ». ]
Cet article aborde la question de I’application de la clause de la nation la plus 

favorisee aux dispositions de reglement des litiges dans les trades d'investisse- 
ment. La jurisprudence en la matiere est incoherente et la littirature propose 
des points de vue divergents. Les auteurs presentent une vue d ’ensemble des 
sentences rendues par les tribunaux arbitraux et tentent de repondre a la ques
tion consistant a determiner si la sentence ргопопсёе dans I’affaire « Austrian 
Airlines v. Slovaquie » mettra un terme a la controverse portant sur les effets 
de la clause de la nation la plus favorisee, en augmentant de fa it le caractere 
previsible du droit des investissements internationaux.

RUS [Применение положения о режиме наибольшего
благоприят ст вования в т орговле по отношению к положениям 
о юрисдикции в свете реш ения по делу A ustrian  Airlines прот ив  
Словакии]
В настоящей статье рассматривается применение положений о режи
ме наибольшего благоприятствования в торговле по отношению к по
ложениям о разрешении споров, содержащимся в инвестиционных со
глашениях. Судебная практика в этом отношении непоследователь
на, и в литературе встречаются различные точки зрения. Авторы  
дают обзор текущих решений, вынесенных арбитражными судами, и 
пытаются дать ответ на вопрос о том, положит ли  решение по делу 
Austrian Airlines против Словакии конец разногласиям относительно 
применения положений о режиме наибольшего благоприятствования в 
торговле, повысив тем самым предсказуемость применения законода
тельства о зарубежных инвестициях.

ES [Aplicacidn de la clausula de la  nacion m as favorecida a las provisiones 
sobre jurisdiccion en vista del laudo en Austrian Airlines vs. Eslovaquia.]
Este articulo debate la aplicacidn de las cldusulas de la nacion mas 
favorecidas a las provisiones sobre resolucion de disputas en los tratados 
de proteccidn inversion. La jurisprudencia en esta materia es inconsistente 
у  la documentacion presenta puntos de vista divergentes. Los autores 
proporcionan una descripcion general actual de los laudos proferidos por los 
tribunales de arbitraje e intentan responder a la pregunta de si el laudo en 
Austrian Airlines vs. Eslovaquia terminard con la controversia acerca de los 
efectos de las cldusulas de la nacidn mas favorecida aumentando, por tanto, la 
previsibilidad de la ley sobre inversiones internacionales.
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Introductory Note
5.01. Nowadays the boundaries of international dispute settlem ent are clearly 

subject to extension. Consent given by the state to the submission of their 
disputes w ith investors to international investm ent arbitration has the 
potential to subject the latter to  arbitrating much broader scope o f issues 
(as com pared, say, to  similar developments that took place a decade ago). 
W hilst the allegations of denial of justice to  the investor by the national 
judicial systems, as well as o f similar violations of the investor’s rights 
by the national courts, could hardly be seen as a novelty1, a somewhat 
“grey" area currently surrounds the issues of responsibility o f the host 
states arising out o f the decisions granting recognition and enforcement, 
or, as the case may be, denying such to foreign arbitral awards rendered 
in favour of o r against investors, within the framework of international 
investment instrum ents. The outlined context clearly gives rise to  at least 
several im portant dilemmas, ranging from the case of conflicting obli
gations of the host state within the exact recognition and enforcem ent 
domain, originating from the United Nations Convention on Recognition 
and Enforcement o f Foreign Arbitral Awards (“A/ew York Convention")2 
(on one side) and relevant investm ent treaties or the o ther enactm ents (on 
the other), to  the overall architecture of this special subtype of the claims 
and the enforcem ent perspectives for the international arbitration awards 
dealing with the above issues to be rendered. Moreover, upon a closer 
look it m ight be seen as a step towards even further reserved approach to 
the judicial sovereignty o f the host state -  a developm ent tha t m ight have 
far-reaching consequences for the future of the international investment 
arbitration as a dispute settlem ent mechanism.

5.02. M ost broadly phrased, the questions this article will attem pt pu t forth 
and, to the extent, to answer are: “Could the decisions granting or denying 
recognition and enforcement offoreign arbitral awards [under the New  
York Convention] made by the state judiciaries, including possible 
mismatches therein, be looked a t and, ultimately, de facto, re-examined  
internationally, in particular, within the system o f  the international 
investment arbitration? And, i f  they could be so reviewed, should they be?”

1 A n d rea  K. B jorklund, Reconciling  S ta te  Sovereignty  a n d  Investo r  P ro tec tion  in  D e 
n ia l  o f  Justice  C la im s, 45  Va. J. I n t ’l  L. 809 (2005); B en jam in  K lafter, In te rn a tio n a l  
C o m m ercia l A rb itra tio n  a s  A p p e lla te  Review : N A F T A ’s  C h a p ter  11, E x h a u s tio n  o f  Local 
R em ed ies a n d  Res Jud ica ta , 12 U .C . D a v i s  J. I n t ’l  L. & P o l ’y  40 9  (2006), e tc .
2 U n ited  N ations C onven tion  on  th e  R ecognition  an d  E nforcem ent o f Foreign A rbitral 
A w ards, June 10, 1958, 330 U.N.T.S. 3. For th e  c u rre n t s tatus o f th e  C onvention , 
available at:
h ttp ://w w w .u n c i tra l.o rg /u n c i tra l/e n /u n c it ra l te x ts /a rb itra tio n /N Y C o n v en tio n  s ta tu s . 
h tm l (accessed  o n  D e cem b er 20, 2010).

http://www.uncitral.org/uncitral/en/uncitral
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I. Denials of Recognition and Enforcement under the 
New York Convention: Some Traits for the “Picture”

5.03. W hen subm itting their controversies to arbitration, the parties 
reasonably expect to get an enforceable award. Nonetheless, even though 
the majority of the awards rendered are complied with voluntarily or, if 
not, -  recognized and enforced, at times recognition and enforcem ent is 
denied. Nowadays, with some 145 states worldwide being m em ber states 
to  the New York Convention, the "denial’' grounds (reflected in the Art. 
V. o f the Convention) are highly systemized and rather limited. Providing, 
in addition, quite detailed requirem ents concerning the docum ents to 
be presented to  the enforcing court, the Convention, seemingly, should 
preclude any potential cases of [arguably] unjust o r erroneous denials of 
recognition and enforcement. Nevertheless, the latter still do occur3.

5.04. It should be fair to adm it that by far not all denials of recognition and en
forcement should bear the "unjust” label. M ost o f them  are so-called "in
telligent" denials (e.g. those carried out "for all the right reasons”)4, certain, 
nevertheless, being products o f a sui generis interpretation of the Conven
tion by the judiciaries of the enforcing states, or "victims" of the diver
gences between the equally authentic5 different language versions of the 
Convention6. This is the price to pay for the existence of the decentralized 
recognition and enforcement "net”-  alas, the only feasible solution, as the 
idea of concentration of the recourse against arbitral awards within one 
special global "court" has not gained enough support for its realization7.

3 Eventually, th e  52 -year-o ld  C o n v en tio n , ev en  d e sp ite  its  p o p u la rity  a n d  freq u e n t 
use, co u ld  b e  im p ro v ed , in te r  a lia  v ia  m ak in g  th e  language  o f  its  p ro v is io n s  m o re  
p re c ise  a n d  so  -  e asy -to -u se  -  in  p rac tice . This h a s  b e en  d e m o n s tra te d , fo r in s ta n ce , via 
th e  n e w ly -in tro d u ce d  “M ia m i"  (or, as  n a m e d  p rio r, “D ublin") D ra ft o f  th e  [new ] N ew  
York C on v en tio n , d e v eloped  by P ro fesso r A lb e rt Jan v an  d e n  Berg. The in s tru m e n t is 
ra th e r  a  su i generis  in te rp re ta tio n  o f  th e  ex istin g  C o n v en tio n , its  "savior brother*', th a n  
th e  p ro je c t o f  its  successor. T he  te x t o f  th e  D ra ft is availab le at: 
h ttp ://w w w .n ew v o rk co n v en tio n .o rg /d ra ft-co n v en tio n /
(accessed  o n  D e cem b er 20, 2010).
4 Q u e n tin  T an n o ck , Judging th e  E ffectiveness o f  A rb itra tio n  Through th e  A ssess
m e n t o f  C o m p lia n ce  w ith  a n d  E n forcem en t o f  In te rn a tio n a l A rb itra tio n  A w ards, 
2 1  (1 )  A r b i t r a t i o n  I n t e r n a t i o n a l  8 4 - 8 5  ( 2 0 0 5 ) .

5 See A rt. X V I(l)  o f  th e  N ew  York C o n v en tio n .
6 A g o o d  exam ple  h e re  is A rt. V (l)(c ) o f  th e  N ew  York C o n v en tio n , w h ich  re fers  to  
th e  “scope o f  su b m iss io n  to  a rb itra tio n "  in  its  English  vers ion , ye t, to  th e  "scope o f  the  
a rb itra tio n  agreem ent"  in  R ussian , w ith  th e  "m ed ia n "  so lu tio n  re fe rr in g  to  th e  “scope o f  
th e  a rb itra tio n  agreem en t"  in  o n e  p a r t  o f  th e  p ro v is io n  a n d  “scope o f  th e  su b m iss io n  to  
a rb itra tio n "-  in  th e  o th e r  - in  b o th , F ren ch  an d  S p an ish  v e rs io n s  o f  th e  text.
7 H o w ard  H. H o ltz m a n n , A  Task fo r  th e  2 1 st C en tury: C rea ting  a  N ew  In te rn a tio n a l  
C o u rt f o r  R esolving  D isp u tes  on  th e  E n forceab ility  o f  A r b itr a l Aw ards; S tep h en  M. 
Schw ebel, The C rea tion  a n d  O pera tio n  o f  a n  In te rn a tio n a l C o u rt o f  A r b itr a l Aw ards', 
b o th  in  T h e  I n t e r n a t i o n a l i s a t i o n  o f  I n t e r n a t i o n a l  A r b i t r a t i o n , t h e  L C I A  

C e n t e n a r y  C o n f e r e n c e , A r b i t r a t i o n  I n t e r n a t i o n a l , L ondon : G ra h a m  and  
T ro tm a n /M a rtin u s  N ijh o ff (1995).
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II. A Concurrent Development: Enforcement-Related 
Hurdles before the ECtHR

5.05. The Strasbourg jurisprudence, rich in the matters pertaining to the scrutiny 
o f the procedural dilemmas faced by the national judiciaries, in particular, 
inter alia, within the due process and fair trial contexts of the Art. 6(1) of the 
European Convention on the Protection of Hum an Rights and Fundamental 
Freedoms (“ECHR")S is an appropriate starting point for uncovering the 
instances when the recognition and enforcement proceedings, carried out 
by national courts, are looked at from the perspective of the other than 
national legal order. Nonetheless, the European C ourt of Human Rights 
(ECtHR), an international judicial body that rules on individual or State 
applications alleging violations of the civil and political rights set out in the 
European Convention on Human Rights9, has never handled the issues of 
denial of the leave to enforce the award by the national judiciary.

5.06. Several ECHR-based cases that might be of some relevance to this discus
sion dealt, rather, with the execution of the arbitral awards by the bailiff 
systems of the states -  a step, that normally follows the enforcement pro
ceedings in courts (if those are necessary). Among those (chronologically) 
-  Stran Greek Refineries and Stratis Andreadis v. Greece10, Regent Company 
(Seychelles) v. Ukraine11, Sedelmayer v. Germany12 and Kin-Stib and Majkic 
v. Serbia12. W hile Stran has been concerned with the award rendered by 
the domestic arbitration tribunal (nonetheless in the investment arbitra
tion -  involving the state and an investor, who is the national o f the same 
state), the other cases -  Regent, Sedelmayer and Kin-Stib -  involved inter
national commercial arbitration awards14 rendered in proceedings carried 
out according to the Rules o f the International Commercial Arbitration 
Court at the Cham ber of Commerce and Industry of Ukraine ("ICAC), 
Stockholm Arbitration Institute (“S C C )  and the Foreign Trade Arbitration 
C ourt of the Yugoslav Cham ber of Commerce (“F T A C )  respectively15.

8 C o n v en tio n  fo r th e  P ro te c tio n  o f  H u m an  R igh ts  a n d  F u n d am en ta l F reedom s, 
N o v em b er 1 1 ,1 9 5 0 ,U.N.T.S. 222.
9 For m o re  in fo rm a tio n  see: w w w .echr.coe .in t (accessed  o n  D e c e m b e r 20. 2010)
10 E C tH R  Ju d g m en t o f  D e cem b er 9, 1994, S eries  o f  A , no . 335 -A.
11 45  E.H .R.R. SE8  (2007).
12 A p p lica tio n s  N o s  30190 /06  a n d  3 0 2 1 6 /0 6  o f  25 O c to b e r  2005. R uled  inadm issib le  
by  th e  5 th S ec tio n  o f  th e  C o u r t  o n  N o v e m b er 10, 2009.
13 EC H R , N o. 12312 /05 , 20 A pril 2010.
14 A w ard o f  IC A C  o f  U kra ine , d a te d  D e cem b er 23, 1998.
15 A s a  m a tte r  o f  a b r ie f  re cap  o f  th e  re lev an t fables, in  S tra n , th e  e ssen ce  o f  th e  
p ro b lem  w as in  th e  p ro m u lg a tio n  o f  th e  a m e n d m e n ts  to  th e  law, w hich , finally  an d  
uncond itiona lly , b a rre d  th e  a rb itra l aw ard  from  th e  e x ecu tio n  by  v ir tu e  o f  th e  ab  
in itio  nu llif ica tion  o f  th e  a rb itra tio n  ag re e m en t. In  R egent, w h ils t, a cco rd in g  to  th e  
n a tio n a l law, th e  a rb itra l aw ard  c o n c e rn e d  w as au to m a tica lly  en fo rceab le  a t th e  sea t 
o f  a rb itra tio n , ex ecu tio n  th e re o f  w as n o t p ro c eed in g  sm oo th ly , in te r  a lia  d u e  to  th e  
m o ra to r iu m  o n  th e  d e b t rep ay m en t, exercised  o v e r th e  aw a rd -b a se d  d e b to r ’s  e s ta te  in  
co u rse  o f  th e  inso lvency  p ro ceed in g s. In  K in-S tib , w h e re  a  leave to  en fo rce  th e  aw ard

http://www.echr.coe.int
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5.07. In three of the four cases {Stran, Regent and Kin-Stib) the ECtHR found 
the states concerned liable for their failure to  ensure the execution of the 
awards. In Sedelmayer, however, the applications were ruled inadmissible, 
inter alia due to the finding that the non-execution of the award in 
practice was only caused by an unlucky choice of assets, attachm ent of 
which the claim ant sought -  those protected by the sovereign imm unity 
of the Russian Federation. The ECtHR seemed to  have implied that 
should that choice have been different, its judgm ent could also have been 
different16. The m ajor details pertaining to the four cases are sum m arized 
in the Table 1 immediately below.

w as also  g ra n te d  by  th e  s ta te  jud ic ia ry , th e  a w a rd -b a sed  d e b t h a s  b e en  re p a id  on ly  in  
p a r t.  Finally, in  Sedelm ayer, th e  a w a rd -b ased  c re d ito r  ch a llen g ed  th e  fa ilu re  o f  G e rm a n  
ba iliff sy stem  to  ex ecu te  a n  SC C  aw ard .
16 For m o re  d e ta ils  o n  th e  S ed e /m ay er con troversy , see, fo r in s tan ce , F ranz  J. Sedelm ayer, 
S ed elm a yer  v. G erm any, E uropean  C o u rt o f  H u m a n  Rights, 2 (5) T r a n s n a t i o n a l  

D i s p u t e  M a n a g e m e n t  30 (2005), E lliot G lusker, A rb itra tio n  H u rd les  Facing Foreign 
Investors In  R ussia: A n a lys is  O f  P resen t Issues A n d  Im p lica tions , 10 P e p p . D i s p . 

R e s o l . L. J. 595 (2010); A lexis B lane, Sovereign Im m u n ity  A s A B a r  To The E xecu tion  
O f  In te rn a tio n a l A r b itr a l A w ards, 41 N.Y.U. J. I n t ' l  L. & P o l . 453 (2009); A n d rea  
B jork lund , S ta te  Im m u n ity  a n d  th e  E n forcem en t o f  In vesto r-S ta te  A r b itr a l A w ards, in  
I n t e r n a t i o n a l  I n v e s t m e n t  L a w  f o r  t h e  T w e n t y - F i r s t  C e n t u r y : E s s a y s  i n  

H o n o u r  o f  C h r i s t o p h  S c h r e u e r , O xfo rd : O x fo rd  U niversity  P ress 302 (C. B inder, 
U. K riebaum , A. R ein isch  & S. W ittich  eds., 2009). A s itu a tio n  q u ite  s im ila r to  th a t  o f 
th e  S ed elm a y er  case  a ro se  in  th e  so -ca lled  "N oga Saga", p e rta in in g  to  th e  a tte m p ts  o f  th e  
F ren ch  c o m p an y  (N oga) to  en fo rc e  th e  SC C  aw ard  ag a in s t th e  a sse ts  o f  R ussian  F edera tion .
17 R eferred  to  th e  E C tH R  by  th e  C o m m ission .
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T ab le  1. The ECHR C ase L aw  D ealing  w ith  the  H urdles in  Enforcem ent 
o f  A rb itra l Aw ards

Case N am e/ 
Considered
by

C om m enced/
Decided

State 
o f the  

C laim ant

A rbitration
Rules/
Seat

Sphere
(M ain

transaction)

ECHR 
Provisions 
relied on

Findings of 
violations

Stran
Greek
Refineries
a n d  Stratis
Andreadis
v. Greece!
C ham ber

198717
1993

1994 Greece Ad hoc/ 
G reece Oil refineries

A rt. 6(1); 
Protocol I, 

A rt. 1

6 (1) [fair 
trial 

context]; 
Protocol I

Regent 
Com pany  
v. Ukraine! 
5th Section

2002 2008 Seychelles ICAC/
Ukraine

Processing of 
raw m aterials

A rt. 6(1); 
Protocol I, 

A rt. 1

6 (1); 
Protocol I, 

A rt. 1

Kin-Stib and  
M ajkid  
v. Serbia! 2nd 
Section

2005 2010
Congo DR, 

Serbia

ҒТАС/ 
Serbia and 

M ontenegro

Casino
business

A rt. 6(1); 
Protocol I, 

A rt. 1

Protocol I, 
A rt. 1 ,  not 
dealt with 

6 (1)

Sedelmayer  
v. G ermany! 
5lh Section

2005 2009 G erm any

SCC/
Sweden

(Investm ent
A rbitration)

Supply of 
goods/ 

services for 
the  police 

service

A rt. 6(1);
13,14 

Protocol I, 
A rt. 1.

N o viola
tions

5.08. Even though the cases referred to above are not directly germane to the 
issues analysed further in this article, several of their peculiarities could be of 
relevance. Namely, all the cases concerned had an investment background, 
with Regent arising out of the same factual framework as the GEA Group 
Aktiengesellschaft v. Ukraine18 controversy, arising out o f the denial of 
Ukrainian courts to enforce the ICC arbitral award, which is currently 
subject to consideration by ICSID tribunal and will be dwelled on below. 
Moreover, it is notable that all four cases have centred around the same 
com bination of the ECHR provisions, namely, ECHR Art. 6(1) and Art. 
1 of the Protocol No. 1 (dealing with peaceful enjoyment o f property)19. 
Nonetheless, except for, to the extent, in Stran, where the actions of the

18 G EA G roup A k tiengese llscha ft v. U kraine, ICSID  C ase  N o . A R B /08 /16 , A w ard  o f 
M arch  20, 2009.
19 Even m o re  so , th e  E C tH R  itse lf  fo u n d  th e  above g ro u n d s  in te rc o n n e c te d  w ith in  
th e  c o n tex t o f  a lleged  v io la tions  in  co u rse  o f  e x e cu tio n  o f  a rb itra l aw ard s. In  K in -S tib  
th is  c o n n e c tio n  h a s  b e en  d e em ed  so  s tro n g , th a t  a f te r  e stab lish in g  th e  in fr in g e m e n t o f  
th e  A rt. 1 o f  th e  P ro toco l, th e  C o u r t  fo u n d  it u n n e c e ssa ry  to  analyse  th e  fac ts  a gain  fo r

9 8  I th e  p u rp o s e s  o f  m ak in g  a n  EC H R  A rt. 6(1) -  b a sed  co n clu sio n . See K in -S tib , p a ra . 8 6 .
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court of cassation instance denying enforcement to the award were (in 
part) at stake, and Sedelmayer, concerned with the refusal of the German 
judiciary to  attach property covered by the diplomatic imm unity of the 
Russian Federation, ECHR Art. 6(1) was only used to give due legitimacy 
to  the arbitral award in establishing the property title20. The situation, 
thus, was looked at not through the denial of justice prism perse, yet, as an 
encroachm ent of the property rights, established in course of the earlier 
dispute settlem ent procedure.

5.09. The three-pronged structure of the ECtHR’s reasoning in each of the cases 
concerned is consistent with the above logic. First, the C ourt was inclined 
to establish whether the determ ination of the civil rights and obligations 
was at stake in the case, at this stage usually arriving at an affirmative 
conclusion. For instance, in Stran it explained:

[the] right under the arbitration award [is] ‘‘pecuniary’’ 
in nature. [...] the right to recover sum s awarded by the 
arbitration court is therefore a “civil right” within the meaning 
o f  Article 6. [...] It follows tha t the outcome o f the proceedings 
brought in the ordinary courts by the State to have the 
arbitration award set aside [is] decisive fo r  a “civil right”21.

Next, the C ourt assessed whether any interference with civil rights has 
taken place and, thirdly, if so -  how could the latter be justified. In the 
meantime, as noted above, in Stran  and Sedelmayer, parts of the reasoning 
were indeed devoted to  the conduct of the national courts w ithin the 
post-award phase of the arbitration, even though not exactly in the “core” 
leave to  enforce context, but rather in the context o f the general obligation 
of the state

[...] to afford judicial procedures tha t offer the necessary 
procedural guarantees and therefore enable the domestic 
courts and tribunals to adjudicate effectively and  fa irly  any 
disputes concerning the right o f  property, 

recognized, inter alia, in the o ther controversy, considered by the ECtHR, 
Sovtransavto Holding v. Ukraine22.

20 T he  in c lin a tio n  to  ad vance  in  th e  above  ta sk  co u ld  m o s t c learly  b e  fo llow ed th ro u g h  
in  th e  te x t o f  th e  Ju d g m en t in  Regent, w here , a t p a ra . 54, th e  C o u r t explained:

A r tic le  6  does n o t p rec lu d e  th e  se ttin g  u p  o f  a rb itra tio n  tr ib u n a ls  in  order to  settle  
d isp u tes  be tw een  p r iv a te  entities. Indeed , th e  w ord  “tr ib u n a l"  in  A rtic le  6  §  1 is  n o t 
necessarily  to  be u n d ers to o d  as s ign ify ing  a  c o u rt o f  la w  o f  th e  classic k ind , in teg ra ted  
w ith in  th e  s ta n d a rd  ju d ic ia l  m a c h in ery  o f  th e  country . [...] th e  A rb itra tio n  T ribuna l 
w as a  “tr ib u n a l e sta b lish ed  by law", a c tin g  in  accordance w ith  th e  1994 In te rn a tio n a l  
C o m m ercia l A rb itra tio n  A c t  a n d  in te rn a l p ro ced u ra l rules]...].

21 See S tra n , p a ra . 40(2). Sim ilarly, in  Regent, th e  C o u r t  c larified  th a t  th e  d e m a n d  
o f  p ay m e n t o f  a  d e b t o r  th e  d e m a n d  to  co m p ly  w ith  a  civil-law  ob lig a tio n  to  p rov ide  
c o m p e n sa tio n  fo r p e c u n ia ry  a n d  n o n -p e c u n ia ry  d am ag e  is a  “c iv il” rig h t, p ro te c te d  by 
th e  E C H R  (K in-Stib , para . 55).
22 N o . 4 8 553 /99 , EC H R  2002-V II, p a ra . 96.
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5.10. Following this concise overview, one could note that the ECtHR, even 
though no “denial o f recognition and enforcement” cases have yet been 
submitted thereto, could potentially serve as a forum for the redress o f the 
grievances of investors arising out of the actions of the state courts, resorted 
to at the post-award phase of the international commercial arbitration (in 
case the investors are nationals of the ECHR M ember State and the action 
of the judiciaries of another M em ber State is concerned)23. The ECHR, 
moreover, as will be shown with the progress of the discussion within the 
present article, might potentially constitute a more accessible forum for 
the challenge of the “wrongful" denials (or grants) of the recognition and 
enforcement, as compared to the international investment arbitration, 
inter alia because of not having an additional jurisdictional requirem ent 
of existence of the investment underlining the dispute (and operating the 
“determination o f  civil rights and obligations” notion instead).

III. The Issues Related to the Recognition and
Enforcement of Foreign Arbitral Awards before 
Investment A rbitration Tribunals

5.11. The exact m atter of denial or, on the o ther hand, o f the grant of 
recognition and enforcem ent to  foreign arbitral awards has recently 
arisen in the investm ent arbitration, arguably expanding the content 
o f the investment-related obligations of the states, in particular those 
reflected in the Bilateral Investm ent Treaties (BITs) to  a new level. The 
claims concerned with this specific m atter will be outlined below with 
existing and potential jurisdictional, substantive and enforcement-related 
concerns being put forth and briefly scrutinized.

III.l. The Four Relevant International Investment Arbitration 
Claims

5.12. The four investm ent claims analysed -  Western N IS Enterprise Fund  v. 
Ukraine2*, Rom ak v. Uzbekistan25, Kalinigrad Region v. L ithuania25 and 
GEA Group Aktiengesellschaft v. Ukraine21 (listed chronologically, by 
the date o f initiation) -  are aimed at uncovering the specificities of the 
trend related to  the review of the recognition and enforcem ent decisions,

23 EC H R , A rt. 1.
24 W estern N IS  E nterprise  F u n d  v. U kraine, IC SID  C ase  N o . A R B /04 /2 , A w ard  o f  July 
30, 2004.
25 PC A  C ase  N o. AA280.
26 N o fo rm al de ta ils  iden tify ing  th is  IC C  P ro ceed in g  is available to  th e  au tho r. The 
c la im  has b e en  d iscussed  in  Luke Eric P e te rso n , L ith u a n ia  Prevails in  Investor  -  S ta te  B IT  
C la im  B rought B y  R u ss ia n  Regional G overnm en t; IC C  T r ib u n a l R u les  th a t  E n forcem ent 
o f  C om m ercia l A rb itra tio n  A w a rd  in  L ith u a n ia  C a n n o t be  C hallenged  as E xpropria tion  
u n d er  th e  B IT , 2 (5 )  I n v e s t m e n t  A r b i t r a t i o n  R e p o r t e r  (M arch  17, 2009).
27 See su p ra  n o te  17.
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even though, as of yet, falling short o f clearly establishing its limits and 
prospects. The claims are outlined in Table 2.

5.13. To make the scrutiny m ore vivid, it is w orth to briefly dwell on the fables of 
the disputes concerned, to the extent the relevant inform ation is available. 
The Western N IS  case has in its roots financial and organizational support, 
allocated by the U.S. -  based Western NIS Enterprise Fund  (" WNISEF') 
to the JSC “Sonola” Sunflower oil Processing plant, located in the Eastern 
Ukraine (a joint venture created by the same Fund (holding 46% of shares) 
and its Ukrainian partner, “System SSB", in 1996). The credit agreement, 
regulating cooperation between Western N IS  and Sonola that has given 
rise to the exact controversy at stake, was signed in February 1997. The 
agreem ent contained an arbitration clause, referring the disputes to  arise 
to  arbitration according to  the rules o f American Arbitration Association 
(“AAA”). Shortly after the credit has been provided by Western NIS, 
the relationships between the parties have deteriorated. Sonola has put 
restrictions on the Fund’s participation in its supervisory board and failed 
to  repay the credit. Moreover, it has also requested the Ukrainian courts 
to  deem  the credit agreem ent void ab initio. Western NIS, in its turn, 
com m enced the AAA Arbitration in New York, seeking to recover the 
debt arising out of the credit agreem ent from Sonola.

5.14. The decision of the local court of Kirovograd, voiding the credit 
agreem ent, was rendered in May 200028 and later confirmed by the courts 
o f the higher instances29. Being aware of the invalidation of the agreement, 
AAA still rendered its award in January of 200130, satisfying the claims 
o f Western N IS  in full and, in the meantime, condem ning the relevant 
Ukrainian judicial decisions (as well as Ukrainian Judicial System in its 
entirety) as follows:

The decision o f  the Ukrainian courts in issues o f the invalidity o f  the 
agreement between the parties can not preclude the tribunal from  
proceeding with the matter, since the consideration o f the case in tha t 
courts is fa r  fro m  meeting the standards, as fa r  as Ukrainian judicial 
system is placed under considerable political influence, suffering from  
corruption and inefficiency.

5.15. Subsequently, recognition and enforcem ent o f the AAA award has been 
denied by the Appellate C ourt of Kirovograd Region31. The denial bore 
no [direct] reference to  the New York Convention, bearing on the res 
judicata  effect of the decisions of Ukrainian courts, invalidating the 
credit agreem ent, instead. In its turn, the statem ent of the AAA arbitrator 
concerning the Ukrainian judicial system has been described as a m atter 
reaching beyond the scope o f the arbitration agreement. Finding no more

28 D ec is io n  o f  th e  K irovog rad  D is tr ic t C o u r t (U kraine), M ay 25, 2000.
29 D ecis ion  o f  th e  A ppella te  C o u r t o f  K irovograd  R egion (U kraine), N o v e m b er 30, 
2000; D ecis io n  o f  th e  S u p rem e  C o u r t o f  U k ra in e , O c to b e r  5, 2001.
30 A A A  A w ard, January  30, 2001, a s  c o rre c te d  o n  M arch  29, 2001.
31 D ecis io n  o f  th e  A ppella te  C o u r t o f  K irovograd  R egion (U kra ine), M ay 16, 2002, 
c o n firm ed  by th e  D ecis ion  o f  th e  S u p rem e  C o u r t  o f  U kra ine , M ay 14, 2003.

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw



Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w Leonila Guglya

remedy for the situation in Ukraine, Western N IS  subm itted its grievances 
to  ICSID Arbitration on the basis o f the U.S. -  Ukraine BIT32 in the early 
2004. The case has been settled shortly after the tribunal affirmed its 
jurisdiction over the m erits33.

5.16. The Romak controversy, being less “lucky” than Western N IS  in having 
to stop at the jurisdictional phase of the arbitration, has been concerned 
with a sort o f a wheat trade-related cooperation between several Uzbek 
entities, Uzkhleboproduct, Uzdon and O dd  and a Swiss cereals trading 
company, Romak. Overall, the transaction has been characterized by the 
complicated contractual framework, out of which the "Supply Agreement", 
concluded in July of 1996 between Romak and Uzdon and guaranteed, on 
Uzdon’s side, by Uzkhleboproduct, as well as the “Protocol o f  Intentions”, 
signed by Romak, Uzdon and Uzkhleboproduct around the same tim e and 
reflecting the intentions to  maintain the “long-term cooperation" between 
the two Uzbek entities and Romak, are of u tm ost relevance.

5.17. Performing under the Supply Agreem ent, Rom ak made a series o f deliveries 
of wheat to Uzbekistan, yet, was never paid for the goods delivered, inter 
alia  for the reason of adm inistrative difficulties surrounding the im port 
operation. After m ultiple attem pts to recover the paym ent for the wheat, 
in April of 1997 Rom ak com m enced GAFTA Arbitration against Uzdon 
in London. Disregarding the allegations of force majeure because of the 
failure of the Uzbek governm ent to allocate the quotas needed for R om ak’s 
grain purchase, raised by Uzdon, the Tribunal, on August 22, 1997, ruled 
in favor of Romak. Uzdon’s appeal, belatedly subm itted to the GAFTA 
Appellate Board, had not been taken into consideration by the latter34. 
The set aside request, brought by Uzdon to  the High C ourt o f Justice in 
London in August 1998, was not satisfied either35.

5.18. In the meantime, Romak sought recognition and enforcem ent of the 
award. Its request, lodged with the Com mercial C ourt o f the City 
of Tashkent (Uzbekistan) in August 2000 has been retuned, w ithout 
prejudice, for the failure to  m eet the two formal requirem ents. First, the 
application has been filed in Russian, while the only state language of 
Uzbekistan is Uzbek36, which, consequently, is the language of rendering

32 T rea ty  b e tw een  th e  U n ite d  S ta te s  o f  A m erica  a n d  U k ra in e  C o n c e rn in g  th e  E n c o u r
ag em en t a n d  R ecip roca l P ro te c tio n  o f  In v es tm en t, w ith  A nnex , a n d  R elated  E xchange  
o f  L e tte rs , d o n e  a t  W a sh in g to n  o n  M arch  4, 1994, availab le  at: 
h ttp ://w w w .sta te .g O v /e /eeb /ifd /4 3 3 6 6 .h tm
(accessed  o n  D e cem b er 20, 2010), in  force since  16 N o v e m b er 1996.
33 W estern  N IS  E nterprise  F u n d  v. U kraine, IC SID  C ase  N o. A R B /04/2 , O rd e r  o n  Ju
risd ic tio n , d a te d  M a rch  16, 2006. Follow ing th e  se tt lem e n t, p ro c eed in g s  w ere  d isc o n 
tin u e d  by th e  O rd e r  in  June 2006.
34 D ecis ion  o f  G A FTA  B oard  o f  A ppeals , July 3 1 ,1 9 9 8 .
35 D ec is io n  o f  th e  H igh C o u r t  o f  Justice, L o ndon , January  28, 1999.
36 Law o f  th e  R epub lic  o f  U zb ek is tan  “O n  O ffic ia l Language"  (last a m e n d ed  1995) 
[U zbek istan], 3561-X I, 21 O c to b e r  1989, available at: 
h ttp ://w w w .u n h cr .o rg /re fw o rld /d o c id /3 ae6 b 4 d 3 2 8 .h tm l
(accessed  o n  D e cem b er 20 ,2 0 1 0 ).

http://www.state.gOv/e/eeb/ifd/43366.htm
http://www.unhcr.org/refworld/docid/3ae6b4d328.html
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justice. Secondly, the court also found the request incomplete because 
o f the failure of the applicant to include the confirmation, that its 
procedural counterpart, Uzdon, which, inter alia, has not participated 
in the form ation of the GAFTA arbitral tribunal, was notified about the 
arbitration proceedings. The above decision has been confirmed by the 
Appellate C ourt of Tashkent on November 24, 2000. W ithout making 
any attem pt perfect and resubm it the application in Uzbekistan, or to 
challenge the return  of the application further -  before the Supreme C ourt 
o f the country, Romak obtained an exequatur for the award in France37, 
however, not being able to  secure enforcem ent there either (for the lack of 
appropriate debtor’s assets), initiated the UNCITRAL arbitration against 
Uzbekistan in M arch 2006, relying on the provisions o f the BIT concluded 
between Uzbekistan and Switzerland38. By the Award of Novem ber 2009 
the Tribunal denied its jurisdiction over the dispute due to the inability to 
characterize the activity o f Romak as an investment.

5.19. The Kaliningrad Region (Russian Federation) v. Lithuania  dispute has 
gained m uch less publicity. The inform ation thereabout, which leaked into 
the public domain, allows, at best, making reasonable guesses both about 
its underlining factual background and legal reasoning. Nevertheless, it 
is known that, in light o f the economic difficulties, faced by the region, 
the loan agreem ent for some $30 Million was concluded in November 
1997 between the Dresdner Bank (Germany) and Kaliningrad Regional 
Development Fund. The text of the agreem ent was pre-approved by the 
Kaliningrad Regional Parliament, while the loan itself was issued under 
the guarantee of the Kaliningrad regional budget. The Central Bank of 
Russian Federation was notified about the operation and, upon its own 
analysis thereof, found it legal39.

5.20. The loan, allegedly aimed at the developm ent o f poultry business in the 
region40, was supposed to  have been paid in tranches. Yet, after the first

37 T he  leave to  en fo rc e  th e  aw ard  h a s  b e e n  g ra n te d  by  th e  T rib u n a l d e  G rande  In s ta n ce  
o f  P aris  o n  N o v e m b er 7 ,2 002 . T he  sam e  h a s  b e en  c o n firm ed  by  th e  P aris  C o u r  d 'A p p e l on  
O c to b e r  2 7 ,2 0 0 5 . N ev erth e less, th e  a t ta c h m e n t o f  fu n d s  availab le  o n  th e  b an k  acco u n ts  
o f  th e  N a tiona l A v ia tion  C o m p an y  o f  U zb ek is tan  (“N A C )  a n d  O u zae ro n a v ig a tio n  in 
sa tisfac tio n  o f  th e  d e b t aw ard ed , in itia lly  o rd e re d  by  th e  T rib u n a l de  G rande  In s ta n ce  o f  
P a ris  in  M ay  2003, w as rev e rsed  by  th e  P a ris  C our d ’A p p e l  in  O c to b e r  o f  th e  sam e  year. 
U ltim ately , U zdon  co u ld  secu re  on ly  th e  p ro tec tiv e  a tta c h m e n t o f  th e  sam e  acco u n ts , 
g ra n te d  by  th e  T rib u n a l d e  G rande  In s ta n ce  o f  P aris  in  M arch  2008 a n d  c o n firm ed  by 
th e  ap p ella te  in s ta n ce  in  D e cem b er 2008.
38 A g ree m en t b e tw een  th e  Sw iss C o n fe d era tio n  a n d  th e  R epub lic  o f  U zb ek is tan  
C o n ce rn in g  th e  P ro m o tio n  a n d  R ecip roca l P ro te c tio n  o f  In v es tm en ts  o f  A pril 16 ,1993 , 
in  fo rce  s in ce  N o v e m b er 5 ,1 9 9 3  (U zb ek is ta n -S w itze r la n d  B IT).
39 F o r m o re  in fo rm a tio n  o n  th e  issue  see  D re sd n er-B a n k  L o a n  Investiga tion  F ailed, 21 
K a l i n i n g r a d  T h i s  W e e k  (M ay  19-25, 2003). A vailable o n lin e  at: 
h ttp ://w e b u 2 .u p m f-g ren o b le .fr /p e p s e /IM G /p d f /K T W  2003 21 .pd f
(accessed  o n  D e cem b er 20, 2010).
40 See K a lin in g ra d  Region to  A p p e a l L o a n  P a y o ff Ruling, R i a n o v o s t i  (N o v e m b e r 8, 
2005), availab le  o n lin e  a t: h ttp ://en .ria n .ru /ru ss ia /2 0 0 5 1 1 0 8 /4 2 0 2 7 1 5 6 .h tm l 
(accessed  o n  D e cem b er 20, 2010).
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$ 10 Million tranche was paid shortly after the conclusion of the 
agreement, the arrangem ent was suspended, w ith another $20 Million 
never paid. Even the first $10 Million tranche was never returned by the 
Fund to  the Dresdner Bank  o r to Duke Investment L im ited  (Cyprus) -  
the assignee of the right to the claim under the loan. Thus, following the 
term s o f the loan agreem ent, Duke initiated the LCIA arbitration, in order 
to recover the principal due, as well as the accrued substantial interest 
thereon from the Kaliningrad region -  the guarantor. The LCIA tribunal 
ruled in Duke’s favour. Eventually, in trying to  avoid the well-known 
enforcem ent hurdles in Russian Federation, Duke resorted to the “safe 
harbour" and sought leave to enforce the award, “(which, eventually, was 
granted)” and, subsequently, an arrest and sale o f debtor’s property -  an 
adm inistrative building in Vilnius belonging to  the Kaliningrad region -  
in Lithuania. After less than successful attem pts to oppose the sale o f the 
building locally, in 2006 the Kaliningrad region resorted to the investm ent 
arbitration under the ICC Rules, relying on the Russian Federation- 
Lithuania BIT of 199941 and making allegations o f expropriation. The ICC 
Arbitration Award in the case, rendered in February 2009, denied all of 
the Kaliningrad Region’s  claims for lack of jurisdiction.

5.21. Finally, the GEA controversy seems to  be the least transparent of the four in 
term s of the available background inform ation. The dispute is concerned 
with in-kind investments, made over the course of several years by GEA 
into the O riana petrochem ical complex, located in W estern Ukraine. 
After the relationships between GEA and O riana deteriorated, the latter 
was accused of m isappropriation of the raw materials, furnished by GEA 
as an in-kind contribution, as well as of som e part o f the produced goods, 
which had to  be transferred [back] to GEA. The parties were able to  settle, 
however, as Oriana never complied with the term s of the settlem ent, 
GEA initiated the ICC arbitration on the basis of the arbitration clause 
in the settlem ent agreement. The ICC Tribunal, by its award rendered 
in 2002, ordered O riana to  pay GEA som e $30 Million42. A fter voluntary 
compliance with the award by Oriana did no t follow, GEA requested 
the recognition and enforcem ent o f the award from Ukrainian courts. 
The request was denied as the courts, inter alia, deem ed the arbitration 
agreem ent invalid for the failure to  m eet formal requirem ents. In 2008 
GEA initiated ICSID international investm ent arbitration, relying on the 
Germany-Ukraine BIT of 199343. The arbitration is still pending.

41 A g re e m en t b e tw e e n  th e  G o v e rn m e n t o f  th e  R ussian  F ed e ra tio n  a n d  th e  G o v e rn m e n t 
o f  th e  R epublic  o f  L ith u an ia  o n  th e  P ro m o tio n  a n d  R ecip roca l P ro te c tio n  o f  In v es tm e n ts  
2 9  June  1 9 9 9 ,  in  fo rce  since  2 4  M ay 2 0 0 4  (L ith u a n ia  -  R u ssia n  F ederation  BIT)-
42 Luke Eric P e te rso n , G erm an  F irm  Sues U kra ine  u n d e r  B IT ; C la im a n t C om pla ins  
o f  Failure to  Enforce IC C  A rb itra l A w ard , a n d  o f  M a lfea sa n ce  on  P a r t o f  S ta te -O w n e d  
P etrochem ica l C om plex , 1 ( 1 5 )  I n t e r n a t i o n a l  A r b i t r a t i o n  R e p o r t e r  (N o v em b er 
2 5 ,2 0 0 8 ) .

43 A g re em en t b e tw een  th e  Federa l R epub lic  o f  G e rm an y  a n d  th e  U k ra in e  o n  th e  
P ro m o tio n  a n d  R ec ip ro ca l P ro te c tio n  o f  In v es tm en ts , 1 5  F eb ru a ry  1 9 9 3 ,  in  fo rce  since  
2 9  June 1 9 9 6  (U kra ine  - G erm a n y  B ID -
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T ab le  2 . In vestm en t C la im s D ealing  w ith  the Recognition  
a n d  E nforcem ent o f  Foreign A rb itra l Aw ards

Parties
Year

of Forum Basis
Sector of 
Economy

Host Country 
Action Alleged 

to Violate Treaty 
o r Contract

Amount
Claimed

(U.S.
Dollars)

Most
Recent

Procedural
Position

Result

Western NIS 
Enterprise 
Fund (U.S.A.) 
v. Ukraine

2004 ICSID BIT Agriculture

Failure of 
Ukrainian 

courts 
to grant 

recognition 
and 

enforcement 
to the foreign 

arbitral 
(AAA) 
award.

4
million

Order 
taking note 
of disconti

nuance, 
Jun/2006

The 
terms of 

settlement 
are not 
public

Romak 
(Switzerland) 
v. Uzbekistan

2006
UNCITRAL
(PCA-Admi-

nistered)
BIT

Agriculture/
Wholesale

Trade

Failure of the 
Uzbek courts to 

entertain 
the application 

for the 
recognition 

and enforcement 
of the foreign 

arbitral 
(GAFTA) award 
and, eventually, 

to  grant 
recognition and 

enforcement 
thereof under 
the New York 
Convention.

10.5
million

Award,
Nov/2009

Dismissed 
all claims 
[No Juris
diction]

Kaliningrad 
Region 
(Russian 
Federation) 
v. Lithuania

2007 ICC BIT
Real Estate 

Development 
/Leasing

Recognition and 
enforcement 
of the foreign 

arbitral (LCIA) 
award under 
the New York 

Convention, by 
virtue of seizure 

o f investor's 
property.

15
million

Award on 
Jurisdiction, 

Feb/2009

Dismissed 
all claims 
[No Juris
diction]

GEA Group 
Aktienge
sellschaft 
(Germany) 
v. Ukraine

2008 ICSID BIT
Oil and 

Petroleum

Failure of 
Ukrainian 

courts to  grant 
recognition and 

enforcement 
to  the foreign 
arbitral (ICC) 
award under 
the New York 
Convention.

30
million

Post-
Hearing
Stage,

Jul/2010

Pending

I 105
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III.2. Underlying Investment: The Jurisdiction o f the Tribunals 
Concerned

5.22. All of the mentioned disputes seemed to  be proceeding according to the 
overall “classical" scenario, with the tribunal accessing its jurisdiction 
before moving further to the merits (the two proceedings (in Western 
NIS  and Kaliningrad Region cases) were subject to bifurcation, while the 
other two were/are moving on without such)44. Moreover, as explained 
by the tribunal in Romak, this is exactly the jurisdiction of the investment 
arbitration tribunal over the dispute arising out o f the recognition and 
enforcement of the arbitral award by the host state concerned (grounded, 
inter alia, on the presence of the investment in the relevant understanding) 
that puts an im portant limit, preventing the investment arbitration 
tribunals from becoming a de facto  another “appellate" instance for the 
parties dissatisfied with the outcome of [any type of] the recognition and 
enforcement proceedings before the national court45. Essentially, it is indeed 
the presence of the investment (and investor), which draws a dividing line 
between the availability of the “civil right” (as is relevant, for instance, as 
discussed above, for the ECHR Art. 6(1) jurisprudence) and availability of 
the right, protectable within the particular investment arbitration context.

5.23. It does not seem that the issue of participation of the investor in the 
proceedings, along the ratione personae line, has been touched upon in 
any of the controversies analysed, at least to the extent o f awareness o f the 
author. As far as the incidence of an investment (e.g. issue of relevance to 
the jurisdiction ratione materiae) is concerned, even w ithout diving into 
the details of elaboration over the definition of investment in Romak, which, 
by now, has already found multiple reflections (and, at times, critiques)46, 
one of the major strategic traits thereof is to be noted: a holistic approach 
to the circumstances, and, in particular, to  the situation concerned with 
the problems pertaining to  the recognition and enforcem ent of foreign

44 O n  th is  issue, see, fo r in s tan ce , th e  A w ard in  R o m a k , p a ras. 157-158.
45 In  p a ra  186 o f  th e  R o m a k  A w ard, it  w as, nam ely , recalled :

[the  b road  d e fin itio n  o f  in v e stm en t u n d er  th e  B I T  (relying solely on  th e  litera l 
m ea n in g  o f  th e  term s), a s suggested by R om ak] w ou ld  create, d e  fa c to , a  new  
instance o f  review  o f  S ta te  co u rt decisions concerning th e  en fo rcem en t o f  a rb itra l  
aw ards. [...], a n y  a w a rd  rendered  in  fa v o r  o f  a  n a tio n a l o f  a  C ontrac ting  P arty  
(even one rendered  in  a  p u re ly  co m m ercia l a rb itra tio n  p rocedure) w o u ld  be  
considered  a  “c la im  to  m o n e y ” or, arguab ly  [...] a  “righ t g iven  by decision  o f  
th e  a u th o r ity ” The refusa l o r fa ilu r e  o f  th e  h o st Sta te 's courts to  enforce such  an  
a w a rd  w o u ld  therefore a rg u a b ly  p ro v id e  su ffic ien t g ro u n d s f o r  a  d e  novo review  
-  u n d er  a  d ifferen t in te rn a tio n a l in s tru m e n t a n d  on g ro u n d s d iffe ren t f r o m  those  
th a t  w o u ld  n o rm a lly  a p p ly  -  o f  th e  S ta te  courts ' decision  n o t to  enforce a n  aw ard.

46 See, in te r  a lia , M a tth e w  W einiger, P ro m o d  N air, In v e s tm e n t T rea ty  A rb itra tio n :  
U N C IT R A L  T r ib u n a l A p p lies  IC SID  D e fin itio n  o f  “In v e s tm e n t”, 5 (1) G .A .R . 36-37 
(2010); B arto n  Legum , C aline  M ouaw ad , The M ea n in g  o f  In v e s tm e n t' in  th e  IC SID  
C onven tion , in  M a k i n g  T r a n s n a t i o n a l  L a w  W o r k  i n  T h e  G l o b a l  E c o n o m y , 

E s s a y s  i n  H o n o u r  o f  D e t l e v  V a g t s ,  C am b rid g e : C am b rid g e  U n ivers ity  P ress 326-
1 0 6  I 356 (P. H . F. Bekker, R. D olzer, M . W aibel ed s., 2010).
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arbitral award. Being overall consistent with the earlier findings of the 
investm ent arbitration tribunals47, the Romak tribunal, in part -  in order 
to  justify the rejection of the position taken by Rom ak -  noted:

any determination as to whether Romak holds and  investment under 
the B IT  cannot be made without reference to the entire economic 
transaction tha t is the subject o f these arbitral proceedings. The GAFTA  
Award merely constitutes the em bodim ent o f R om ak’s contractual 
rights (as determ ined by the GAFTA Arbitral Tribunal) stem mingfrom  
the wheat supply transaction entered into by Romak. I f  the underlying 
transaction is not an investment within the meaning o f  the BIT, the 
mere em bodim ent or crystallization o f  rights arising thereunder in an 
arbitral award cannot transform it into an investment*8.

5.24. Indeed, the above line of reasoning of the Romak award does not seem to 
be deprived of legal sense, especially as seen in light of the overall broad 
definitions of investment in the modern BITs. For instance, all the BITs 
relied on in the four cases under the emphasis essentially incorporate 
quite an over encompassing definition of investment, referring, inter alia, 
to “claims to money or to any performance having an economic value" and 
“rights given by law, by contract or by decision o f the authority in accordance 
with the law”1*9- the language, which, if applied in its literal meaning, would 
allow seeing investment in practically any arbitral award or judicial decision.

5.25. Hence, following Romak, at least theoretically, investm ent not being 
present within the nature of the transaction out of which the claim later 
subject to the [commercial] arbitration arose, no further recourse to 
the international investm ent arbitration in case of problems in term s of 
recognition and enforcem ent of the award would be possible.

5.26. Referring to practical elucidations of the same, while neither Western NIS 
nor GEA seem to provide one with a relevant background, both having a 
clear trace of the investment within, the Kaliningrad Region dispute appears 
to offer an interesting picture, possibly undermining the above concept 
(at least prim a facie). Namely, according to the facts of the latter case, the 
investment, if any, was made by the German party {Dresdner Bank) to the

47 See, fo r  in s tan ce , th e  v e ry  first IC SID  (and , arguably , very  firs t in te rn a tio n a l 
in v e s tm en t a rb itra tio n )  aw ard  in  H o lid a y  In n s  v. M orocco, D ecis ion  o f  ju r isd ic tio n  o f 
12 M ay  1974, d iscu ssed  in  P ie rre  Lalive, The F irst W orld  B a n k  A rb itra tio n  (H o liday  
In n s  v. M orocco) -  S o m e  Legal Problem s, in  B r i t i s h  Y e a r b o o k  o f  I n t e r n a t i o n a l  

L a w , O xfo rd : O x fo rd  U n ivers ity  P ress 159 (1980) o r  a very  re c e n t (a n d  ex trem ely  
re le v an t to  th e  issue) D ecis ion  o n  Ju risd ic tio n  in  S a ip em  v. B angladesh , ICSID  C ase  No. 
A R B /05 /07 , A w ard o f  M arch  21, 2007, para . 127.
48 A w ard  in  R o m a k  S.A. v. R epub lic  o f  U zb ek is ta n ,  PC A  C ase  N o. A A 280, N o v em b er 
26, 2009, p a ra . 211.
49 See A rts . l ( l ) ( c )  an d  l ( l ) ( e )  o f  th e  U kra ine  -  G e rm a n y  BIT; A rts . I( l)(a )(iii) 
an d  I(l)(a )(v ) o f  th e  U k ra in e  -  U.S. BIT, A rts . l(2 )(c ) a n d  l(2 )(e ) o f  th e  U zb ek is tan  
-  S w itze rland  BIT. In  th e  m ean tim e , th e  L ith u an ia  -  R ussian  F ed era tio n  B IT  is m o re  
specific , em p h a siz in g  th e  c o n n e c tio n  o f  th e  c la im s c o n ce rn e d  to  th e  in v estm en t in  its 
A rts . l(2 )(c ), yet, in  th e  m ean tim e , p rov id ing  n o  su ch  exp lic it link  fo r th e  “o th er  rights"
in  A rt. l(2 )(e ). I 10 7
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Russian Federation, or, in particular, to the Kaliningrad Region50. The dispute 
dealt with by the LCIA award, the recognition of which had been later sought 
and granted, has arisen exactly out o f this relationship. In the meantime, at 
least according to the information available, the building located in Vilnius, 
Lithuania, and belonging to the Kalinigrad Region was just an administrative 
representation of the latter, not directly connected to the exercise of any 
investment activity whatsoever and, importantly, not [directly] linked to the 
dispute considered by the LCIA. Hence, the investment (and, arguably, the 
"investor”) element was missing in the Kaliningrad Region v. Lithuania  case. 
Nonetheless, on the basis of the available information, the position, taken 
by the parties to  that dispute and the ICC Tribunal concerned, is unclear. 
It is not even known, was this particular jurisdictional issue considered in 
course of the relevant proceedings.

III.3. H ost State’s Obligations -  Investment-Related Instruments 
versus the New York Convention

5.27. In case of the re-examination of the national judgm ents arising out of 
context o f recognition and enforcem ent of foreign arbitral awards 
"proper” by the international arbitral tribunals, the interplay, or, as the 
case may be, the conflict between the obligations undertaken by the host 
state concerned under the New York Convention and those assumed 
under the relevant investm ent treaty might arise. Three basic instances of 
such could be outlined:

a. The compliance of the state with its obligations under the New 
York Convention essentially am ounts to  the compliance w ith the 
undertakings in respect to  the treatm ent o f investors;

b. The non-com pliance with the obligations under the New York 
Convention sim ultaneously brings in a breach of the investor- 
related (treaty-based) obligations;

c. The compliance of the state with its obligations under the New 
York Convention is considered as a breach of the investor-related 
(treaty-based) obligations.

W hile the situation underlined under “a" above appears to  be non
problematic overall and the positive recognition and enforcem ent record 
strengthens the investm ent -  related image of the host state concerned, 
certain attention has to  be devoted to the "b” and "c” situations.

5.28. Dwelling on the issue of the obligations of the state (or, in particular, the 
state judiciaries) under the New York Convention, one should necessarily

50 T h is sch e m e  o f  th e  re la tio n sh ip  in te r  a lia  s u p p o r ts  o n e  o f  th e  ju risd ic tio n a l 
o b jec tio n s, m ad e  by L ith u an ia  in  co u rse  o f  th e  IC C  p ro c eed in g s . L ithuan ia , nam ely, 
a lleged, th a t  th e  d isp u te  a t s tak e  d e  fa c to  is th e  c o n tro v e rsy  b e tw een  th e  tw o  s ta te s  -  
L ith u an ia  a n d  R ussian  F ed era tio n , an d , th u s , has co n s id e re d  by th e  s ta te  v. s ta te  d isp u te  
re so lu tio n  m ech an ism , p ro v id ed  fo r  in  th e  L ith u an ia  -  R ussian  F ed e ra tio n  BIT (A rt. 
11), r a th e r  th a n  v ia  th e  in v e stm en t a rb itra tio n  in te n d e d  fo r th e  d isp u te s  b e tw ee n  s ta te  
a n d  in v esto r (A rt. 10).
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note that the term  “non-compliance” used above is of symbolic significance 
and is used to indicate a subjective perception (by the com m entators, and, 
at tim es, by the courts of the different m em ber states of the treaty, which, 
using the residual discretion they are provided with by virtue of the A rt. V 
of the New York Convention, allow recognition and enforcem ent o f foreign 
arbitral awards which were not granted recognition and enforcement 
elsewhere), rather than the objective assessment (made by the com petent 
body). In its proper text, the Convention does not refer to  any dispute 
resolution m echanism able to interpret its provisions or resolve the 
disputes arising between the states as far as its application is concerned. 
The “gap", nonetheless, is to be filled by reference to  the general [state- 
to-state] dispute resolution framework of the United Nations. Dwelling 
on the Art. 36 of the Statute of International C ourt of Justice (ICJ), the 
principal judicial organ o f the United Nations, it could be established, that 
the disputes referred to above will be subject to the ICJ’s jurisdiction51. In 
the knowledge of the author, no dispute related to  the interpretation of 
the New York Convention has yet been brought to  the ICJ.

5.29. In the meantime, it should be safe to presum e that the drafters of the 
New York Convention (some more than 50 years ago) were m ost likely 
not intending to see the international investment arbitration forum 
considering the compliance of the states with the provision thereof. Vesting 
the obligation to recognize and enforce arbitral awards and recognize 
arbitration agreements into the states52, they were not necessarily intending 
to ever create an “appellate body” over the relevant actions of the latter. 
Nevertheless, the issue is could the international dispute settlem ent arena 
have changed so dramatically to de facto  allow the New York Convention 
-  based review proper in course of the investment arbitration?

5.30. Several tribunals concerned with the parties' direct reliance on the breach 
of the host state’s obligations under the New York Convention (positioned 
am ong the rules of public international law or the rules of customary 
international law), have felt no reluctance or discom fort at least in 
discussing the possibility to  consider such claims {Romak, Kaliningrad 
Region). Even more so, in Saipem v. Bangladesh, the recent controversy, 
in which the m erits phase was completed, the breach of the New York 
Convention claims was considered, albeit in a very careful manner, with 
the tribunal, at least technically, distinguishing its task from the so-called 
“New York Convention’s appellate instance”. For instance, in the Decision 
on jurisdiction in Saipem, which has been later “incorporated” into the 
final award, the tribunal stated:

[...] To avoid any ambiguity, the Tribunal stresses tha t Saipem ’s 
claim  does not deal with the courts’ regular exercise o f  their power 
to rule over annulm ent or setting aside proceedings o f  an award

51 See, in  p a rticu la r, A rts . 36(2)(a) a n d  36(2)(c) o f  th e  S ta tu te  o f  th e  In te rn a tio n a l 
C o u r t  o f  Justice.
52 See A rts . I l l  a n d  11(1) o f  th e  N ew  York C on v en tio n , respectively . | 10 9
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rendered within their jurisdiction. I t deals with the court’s alleged 
wrongful interference [...].
By accepting jurisdiction, this Tribunal does not institute itself as con
trol body over the ICC Arbitration, nor as enforcement court, nor as 
supranational appellate body fo r  local court decisions. This Tribu
nal is a treaty judge. It is called upon to rule exclusively on treaty 
breaches, whatever the context in which such treaty breaches arise53.

It might be presumed, thus, that in the cases of non-enforcem ent of 
foreign arbitral awards (or, as in Saipem -  "cancellation" of the arbitration 
agreement), the tribunals would be “exclusively" looking for the traits of 
malfeasance in the actions of the dom estic courts. In case such traits 
would be found, the breach of the obligations of the host state under the 
relevant investm ent treaty would be established, and, if appropriate, the 
due com pensation -  awarded.

5.31. It is interesting to  admit, however, that, according to  the tribunal’s reasoning 
in Saipem, the establishment of the breach of the state’s obligations under 
the New York Convention might also take place “along the way", yet, 
essentially, as a step in establishing wrongfulness of the judicial conduct 
rather than as a final determination. This approach is quite remarkable in 
both de facto  confirming the power of the investment arbitration tribunal 
to evaluate the compliance of the host state with the Convention (despite 
the disclaimer of the same made in this regard), yet, to  do so “discretely", 
within the part o f the general evaluation of the conduct o f the state 
judiciary and positioning the findings of the violations, if any, as only one of 
the cumulative grounds on which the state’s responsibility would be based.

5.32. The same matter, nevertheless, might gain a different context once the relevant 
BIT expressly deals with the recognition and enforcement obligations of the 
state and, arguably, modifies the obligations of the Member States under 
the New York Convention. The issue seems to have been touched upon in 
the Kaliningrad Region case, where, still within the jurisdictional phase, 
the tribunal had a brief look at the conflict of the two relevant treaties -  
New York Convention and Lithuania -  Russian Federation BIT, concluding, 
that it does not see the reflection of intent to modify the recognition and 
enforcement framework of the Convention in the BIT54.

5.33. Indeed, it is not easy to  imagine such a modification as, to be relevant in 
the exact context o f the dispute at stake, it should have had a restrictive 
effect on the recognition and enforcem ent regime of the Convention, 
for instance, by expanding the scope of the circumstances, in which 
recognition and enforcem ent of a foreign arbitral award could have been 
denied. This is a complex (or, even, a barely possible) task taken both -  an

53 S a ip em  S .p .A . v. The People's R epub lic  o f  B angladesh , IC SID  C ase  N o. A R B /05 /7 , 
A w ard o f  June  30, 2009, p a ras. 155, 158.
54 It is n o t co m p le te ly  c le a r fro m  th e  available re p o r ts  a s  to  w hy th e  tr ib u n a l d e c lin ed  
its  ju risd ic tio n  o v e r th e  case- b ecau se  o f  th e  [p robab le] ab se n ce  o f  in v e stm en ts  (as 
d iscu ssed  above) o r  d u e  to  th e  re lu c ta n c e  to  ad d re ss  th e  N ew  York C o n v en tio n -re la ted  
issues (as is seem ing ly  a lleged  by  P e te rso n , su p ra  n o te  26).
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overall “pro-enforcement bias’’ o f the Convention and the possibility o f the 
party seeking recognition and enforcem ent to rely on the instrum ent of 
its choice, m ore favourable in term s of the latter, provided for in the Art. 
V II(l) o f the Convention.

5.34. Nevertheless, representing the V ' -  type situation55, the Kaliningrad 
Region case is obviously specific. A more conventional (“b"- type)56 state 
of affairs that might reasonably be (and, actually, is) brought before the 
eyes o f the international investm ent arbitration tribunals is the one when 
recognition and enforcem ent of the award is, exactly to the contrary, 
denied. Here, presum ing that the language of the BIT would be intended 
to deal with the issue of recognition and enforcement, and so would also 
be not only more favourable towards the recognition and enforcement, 
but also specific enough, the cause of action might arguably exist. For 
the purposes of such an outcome, however, the relevant provisions of the 
BIT would have to be relied on by the investor concerned in course of the 
recognition and enforcem ent proceedings in the host state, o r should the 
language of the Art. VII(l) o f the New York Convention be interpreted as 
authorizing or, rather, requiring the court concerned to rely on the more 
pro-enforcem ent ground sua sponte, by the enforcing court.

III.4. Substantive Claims Made (An Overview)

5.35. Besides the core jurisdictional and conflict o f treaties issues, however, it 
is quite exciting to have a brief look at the substantive claims made in the 
recognition and enforcement related cases. For the sake of clarity, it should 
be noted that the choice of the claims to be raised out of the similar factual 
background (that of actions resorted to by the national courts in course 
of the recognition and enforcement phase of international commercial 
arbitration) is dependent on the “portfolio” o f the protected entitlements 
subject to its dispute settlem ent mechanism, available in the applicable 
investment treaty57, as, eventually, several ways to  structure a recourse are 
potentially possible. The Table 3 below visually presents an overview of 
such claims, inasmuch as the relevant inform ation is available.

55 A n  ex cep tio n a l case  w h e n  th e  c o m p lian ce  o f  th e  s ta te  w ith  its  o b lig a tio n s  u n d e r  th e  
N ew  York C o n v en tio n  is c o n sid e red  as  a  b re a ch  o f  th e  in v esto r-re la te d  (trea ty -b ased ) 
ob liga tions.
56 T he  s itu a tio n  w h e re  n o n -co m p lia n ce  w ith  th e  o b lig a tio n s  u n d e r  th e  N ew  York 
C o n v en tio n  is s ee n  as  s im u ltan eo u s ly  b rin g in g  in  a  b re a ch  o f  th e  in v esto r-re la ted  
(trea ty -b ased ) ob liga tions.
57 F o r in s tan ce , th e  cho ice  o f  th e  rem ed y  by  S a ip em  h a s  b e en  ex p la in ed  in  th e  
fo llow ing  m a n n e r  in  th e  p a ra  121 o f  th e  re sp ec tiv e  aw ard  (n o te  53 above):

S a ip em  does consider th a t  th e  m isco n d u c t o f  th e  d o m estic  courts  d id  a lso  a m o u n t  
to  a  d e n ia l o fju s tic e , a t  le a s t in  th e  fo r m  o f  a  "Prevention f r o m  a rb itra tin g ”, or, 
“O b stru c tio n  o f  th e  agreed  m ech a n ism  f o r  th e  se tt lem e n t o f  th e  d isp u tes  a rising  

f r o m  th e  co n tra c t”. [ ...]  However, A r tic le  9.1 o f  th e  B I T  does n o t con fer to  y o u r  
T rib u n a l ju r isd ic tio n  over a  c la im  ba sed  on  d e n ia l o f  justice , a n d  restricts y o u r  
ju r isd ic tio n  to  a  c la im  f o r  e xpropria tion . This is w hy  w e d id  n o t b r ing  a  c la im  on  
th e  g ro u n d  o f  d e n ia l o f  ju s tic e  before you. I l l
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T ab le  3 . S ubstan tive  In vestm en t C la im s M a d e  in  Cases R e la ted  to  the 
Recognition a n d  E nforcem ent o f  Foreign A rb itra l Aw ards

D ispu te E x p ro p ria tio n
D enial

o f
Justice

B reach  o f

O th e r  th a n  
B IT -based  
ob liga tions

FET2
T he o th e r  BIT 

prov ision (s)

W estern N IS  
v. U kraine

X

R o m a k  
v. U zbek is tan

X X X X X

K a lin in g ra d  
Region  
v. L ith u a n ia

X

G EA G roup  
v. U kra ine ! v

5.36. Up until now, because of the jurisdictional findings in the Romak and 
Kaliningrad Region disputes, the settlem ent reached in Western N IS  and 
pendency of the proceedings in GEA, no applied feedback on the above 
issues is available. Nevertheless, even on the level o f presum ption and 
judging from som e of the inform ation about the positions taken by the 
parties in the term inated proceedings, a potential for a quite exciting 
discussions, should the m erits be ever reached, is undeniably present.

5.37. The further discussion will concentrate on the claims pertaining to  the 
expropriation and denial o f justice due to  the m ost frequent history of 
reliance of the parties thereon in the controversies concerned.

III.4.1. E xpropria tion  (or M easures H aving  S im ila r  Effects) through  
E nforcem ent or D en ia l o f  E nforcem ent

5.38. In term s of expropriation, which, according to the position o f the tribunal 
in the Kaliningrad Region dispute, could potentially take place via the 
recognition and enforcem ent of a foreign arbitral award, m ore guidance 
could be sought in the Decision on Jurisdiction and Recom mendation 
on Provisional M easures in Saipem v. Bangladesh5* as well as in the final

58 D a ted  M arc h  21, 2007. In  p a rticu la r, see  S e c tio n  IV.5.2 o f  th e  D ecision . T he  S a ip em  
v. B ang ladesh  co n tro v ersy  itse lf  w as n o t d e a lt w ith  in  m o re  d e ta il in  th is  c o n tr ib u tio n  
fo r th e  re a so n  o f  th e  specific  fac tua l b ack g ro u n d  it dw ells on , and , in  p a rticu la r, due 
to  th e  fact th a t  it  deals  w ith  th e  local ju d ic ia l in te rfe ren c e  w ith  th e  a rb itra tio n  and  
a n n u lm e n t o f  th e  a rb itra l (IC C ) aw ard  a t th e  sea t, r a th e r  th a n  w ith  th e  re c o g n itio n  an d  
en fo rc e m e n t issues. A so m ew h a t s im ila r s itu a tio n  h a s  a risen  in  a n o th e r  IC SID  case , A T  A  
C onstruc tion , In d u s tr ia l a n d  T rading C o m p a n y  v. H a sh em ite  K ingdom  o f  Jordan, ICSID
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award rendered in the same case. The Saipem  tribunal has found traits 
o f expropriation in som ewhat comparable actions of the national judicial 
bodies, linked to the arbitration59.

5.39. W ithout going deep into the m ore detailed elaboration over the elements 
o f expropriation to  be located and further covered in the tribunal’s 
reasoning, an im portant for the dividing line between the expropriation 
and denial o f justice substantive elem ent has to  be noted. W hile the 
exhaustion of the national judicial remedies is o f crucial significance for 
the denial of justice claim60, the same is not the case for the allegations 
of expropriation, where, rather, the fact o f taking is of crucial value (as 
confronted w ith the process).

5.40. Furtherm ore, addressing the denial (or granting) o f the recognition and 
enforcem ent to  foreign arbitral award, in one jurisdiction or the other, 
an im portant matter, arising out o f the nature of the powers of such a 
jurisdiction over the arbitral award should definitely be given due weight. 
Namely, following the idea of existence of the two types of jurisdictions 
-  prim ary, that of the seat of arbitration (or, potentially, o f the country 
whose procedural law is applied), where the award is subject to annulm ent 
and secondary, that of the state where the recognition and enforcem ent of 
the award is sought61, the only discretion of which is to grant recognition 
and enforcem ent o f the award, thus adm itting the latter to the national 
legal system, or to refrain from doing so. Notably, whilst the prim ary 
jurisdiction, which essentially and, in the view m ost widely shared, 
has a “life-threatening' power over the award being able to “erase’’ the 
latter, thus depriving the secondary jurisdictions (arguably excluding the

C ase  N o. A R B /08 /2 , A w ard  o f  F eb ru a ry  28, 2008, c o n ce rn e d  w ith  th e  a n n u lm e n t o f  th e  
aw ard  re n d e re d  in  Jo rd an  by  th e  Jo rd an ian  c o u r ts  a n d  th e  re tro sp e c tiv e  e x tin g u ish m en t 
o f  th e  a rb itra tio n  a g reem en t. T he  aw ard  in  th e  case  w as re n d e re d  in  M ay  2010.
59 See A w ard  in  S a ip em  (n o te  52  above), para . 129. N ev erth e less, th e  re serv a tio n  
h e re  sh o u ld  b e  m ad e , n o tin g  th a t  th e  p ossib ility  o f  su ch  a "po ten tia l'' to  b eco m e  reality  
sh o u ld  b e  accessed  sep ara te ly  in  each  g iven  case.
60 See L oew en  Group, In c  a n d  R a y m o n d  L. L oew en  v. U n ited  S ta te s  o f  A m e r ica ,  ICSID  
C ase  N o. A R B (A F )/98 /3  (N A FT A ), A w ard  o f  June  26, 2003, ex p la in ing , tha t:

The p u rp o se  o f  th e  req u irem en t th a t  a  decision  o fa  low er c o u rt be  cha llenged  through  
th e  ju d ic ia l  process before th e  S ta te  is responsib le f o r  a  breach o f  in te rn a tio n a l law  
c o n sti tu ted  by ju d ic ia l  decision  is to  a ffo rd  th e  S ta te  th e  o p p o r tu n ity  o f  redressing  
through  its  legal system  th e  inchoa te  breach o f  in te rn a tio n a l la w  occasioned  by the  
low er c o u rt decision.

61 See, fo r  in s tan ce , K araha  B o d a s Co., L.L.C . v. P eru sa h a a n  P er ta m b a n g a n  M in y a k  
D a n  G as B u m i N egara, N os. 02 -20042  & 03-20602 , 2004  W L  541837  (5th Cir. M arch  23, 
2004) a t 5. T he  C o u rt, in  p a rticu la r, s tated :

The [N ew  York] C onven tion  "m andates very  d iffe ren t regim es f o r  th e  review  o f  the  
a w a rd s  (1) in  th e  [countries] in  which, o r u n d er  th e  la w  o f  which, th e  a w a rd  was 
m a d e , a n d  (2) in  o th er  [countries] w here recognition  a n d  en fo rcem en t a re  th o u g h t’. 
U n d er th e  C onven tion , "the co u n try  in  w hich, o r u n d e r  th e  [arb itra tion] la w  o f  which, 
[an] a w a rd  w as m a d e ’ is  s a id  to  h a ve  p r im a r y  ju r isd ic tio n  over th e  a rb itra tio n  
aw ard . A l l  o th e r  s ig n a to ry  s ta te s  a re  secondary  ju r isd ic tio n s , in  w hich  p a r tie s  can  
o n ly  co n te s t w h ether  th a t  s ta te  sh o u ld  enforce th e  a rb itra l aw ard .
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“special case’’ of France) from even being able to  resort to its com petences, 
the decision in regard to the award, made by the secondary jurisdiction, 
effectively has no influence neither on the existence of the award, nor on 
the assessm ent of the award in the other [secondary] jurisdictions, where 
it might be brought for the recognition and enforcement. W hat follows 
from the above complicated scheme is tha t the denial of the recognition 
and enforcem ent does not have an "erga omnes” effect and, even if an 
instance of the earlier has occurred, the recognition and enforcement 
could be sought (and granted) by the other jurisdictions. This is exactly 
on the basis of the situation described that certain authors suggest the 
improbability of the expropriation situations when the recognition and 
enforcem ent scheme is at stake62.

5.41. Nonetheless, the above conclusion could indeed be subject to  criticism, 
foremost because the scheme described above is vulnerable at the point 
of de facto  obligating the investor to initiate alternative recognition and 
enforcem ent proceedings, in case of failing the initial a ttem pt to  get 
the award enforced in order to “exhaust the [internationally] available 
remedies”. This way the enforcem ent forum  shopping seems to be 
encouraged, which is hardly one of the aims pursued by the New York 
Convention. Moreover, at tim es, as this, for instance, took place in Saipem, 
the assets in the different jurisdictions are not available, thus, even though 
theoretically recognition and enforcem ent of the award could be sought 
elsewhere, there is no real possibility to  resort thereto63.

III.4.2. A  [Sui Generis] D en ia l o f  Justice
5.42. No less exciting could be a denial o f justice evaluation, which, in the 

particular context taken, would bear a strong link to  the expropriation. The 
probability of such a link, acknowledged in the Decision on Jurisdiction 
and Recom mendation on Provisional M easures in Saipem v. Bangladesh, 
already referred to above, is also quite logical judging from the relevant 
case law of the ECtHR, in which the bond between the fair trial provisions 
of the ECHR Art. 6(1) and Art. 1 of the Protocol 1 to  the same Convention, 
dealing with the enjoym ent of property, is consistently maintained.

62 See Yaraslau K ryvoi, C a n  a n  A rb itra tio n  A w a r d  B e  E xp ro p ria ted ?  In tro d u c to ry  note  
to  K in -S tib  a n d  M a jk ic  v. S erb ia  4 9  I n t e r n a t i o n a l  L e g a l  M a t e r i a l s  1181 (July 24, 
2010), s tating:

[ ...] because  N e w  York C onven tion  a w a rd s  ca n  be en forced  in  m u ltip le  ju r isd ic tio n s  
a n d  require  a  spec ia l recognition  th ey  c a n n o t be  expropria ted .

63 A w ard  in  S a ip em  (n o te  52  above), p a ra . 130, w h e re  th e  tr ib u n a l, nam ely , s ta ted :
I t  is  tru e  th a t  o n e  co u ld  object -  B ang ladesh  d id  n o t  -  th a t  in  th eo ry  S a ip e m  can  
s till  b en efit fr o m  th e  IC C  A w a rd  (or f r o m  th e  IC C  a rb itra tio n  agreem ent). Yet, 
B ang ladesh  i ts e lf  acknow ledges th a t  P etrobangla  h a s  “no asse ts  o u ts id e  B ang ladesh"  
[...]. Hence, th e  perspective  th a t th e  IC C  A w a rd  cou ld  possib ly  be  en forced  u n d e r  the  
N ew  York C onven tion  o u ts id e  B ang ladesh  d esp ite  h a v in g  been d ec la red  "a nu llity"  
b y  th e  B a n g ladesh i courts  h a s  no  rea listic  basis.
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5.43. The extent of the gravity of the violation and the issue of exhaustion of 
the local (judicial) rem edies in the denial o f justice cases related to the 
recognition and enforcem ent proceedings are just some m atters from the 
checklist before the tribunal which would be seized with the claim. In 
this light, it is indeed a pity that, due to  the settlem ent reached by the 
parties in the Western NIS64, the renowned specialist in denial o f justice 
in international law (and, inter alia, international arbitration) domain, 
Jan Paulsson65, appointed as an arbitrator by Ukraine, could not have 
presented his reflections on the issues in the deliberations of the tribunal 
and, subsequently, in the award.

5.44. Furtherm ore, as denial of justice is a complex concept and implies a grave 
m alfunctioning of the judicial system, it would be too m uch to  presum e 
that particular judicial decisions, once challenged individually, w ithout 
m ore "far-reaching’ violations raised, could justify a denial o f justice claim. 
A look at the three relevant proceedings in which the allegations of the 
denial of justice were raised {Western NIS, Romak and GEA), as outlined 
above, however, shows that at least two of them  (with the exception of the 
Western N IS  dispute) rather dealt w ith the specific controversy and its 
result, falling short o f challenging the respective systems overall. As far as 
Western NIS  is concerned, here, indeed, the investm ent arbitration claim 
seem ed to side with the AAA award, which condem ned the Ukrainian 
judiciary for its [alleged] bias. However, at least on the basis of the available 
inform ation, the latter dispute has fallen short of providing the sufficient 
proof o f the defects o f the [entire] system it has been challenging as well.

5.45. It is true that such sensible evidence is difficult to obtain and, moreover, 
no consensus currently exists as to w hat would constitute the appropriate 
evidence. To draw on several examples, the reliance on the newspaper 
reports, alleging the corrup t nature of the Russian system of justice by 
the Dutch courts in the Yukos v. Rosneft recognition and enforcem ent 
proceedings was severely criticized by A lbert Jan van den Berg66. 
Potentially, indeed, the evidence that the system at stake is functioning in 
an undue m anner and the denial o f justice is highly likely, might originate 
from the careful analysis of the text o f the decision themselves and, where 
(and to the extent) applicable -  from the relevant laws. However, while 
at times this venue might furnish satisfactory results, as, for instance, 
in the Osorio v. Dole Food Company case, considered by the Federal

64 O n  th is  issue, see, in te r  a lia , Sergei A . V oitovich , W estern N IS  E n terprise  F u n d  vs. 
U kraine -  C erta in  Issues o f  D e n ia l o f  Justice  in  th e  D isco n tin u ed  in v e s tm e n t A rb itra tio n ,  
T h e  U k r a i n i a n  Jo u r n a l  o f  B u s i n e s s  L a w  (A ugust 2 0 0 6 ) .  A vailable o n lin e  a t:  

h ttp ://w w w .g p .u a /c o n te n t/f ile s /a r tv ito v ic h 3 .p d f  (accessed  o n  D e cem b er 2 0 ,  2 0 1 0 ) .

65 See, in te r  a lia , Ja n  Pa u l s s o n , D e n i a l  o f  Ju s t i c e  i n  I n t e r n a t i o n a l  L a w , 

C am b rid g e : C am b rid g e  U n ivers ity  P ress (2005).
66 A lb e rt Jan v an  d e n  Berg, E n fo rcem en t o f  A r b itr a l A w a rd s  A n n u lle d  in  Russia: 
C ase C o m m e n t on  C o u rt o f  A p p e a l o f  A m s te rd a m , A p r il  28, 2009 , 2 7  (2 )  Jo u r n a l  o f  
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District C ourt of Southern District of Florida67, such an approach might 
no t be efficient at all times, especially taking into consideration the fact 
that the decisions rendered by the courts o f the CIS m em ber states68 
are very concise and, usually, do no t contain extensive reasoning or the 
presentation of the facts of the case.

5.46. Even though the debates over the nature of the denial of justice (as 
encompassing only procedural violations, or, alternatively, substantive 
violations or even both) is still pending, the balance still seems to  be struck 
towards the substantive side, inter alia due to the contribution m ade thereto 
by Jan Paulsson. Approaching the four investm ent arbitration disputes 
analysed above from this particular perspective, it could be uncovered that 
in neither of them  the claim ants are relying on the procedural discrepancies. 
W hat is challenged is the reliance of the courts on the certain grounds 
for the denial of recognition and enforcem ent {Western NIS, GEA), the 
inadmissibility of the recognition and enforcem ent request in light of 
submission of certain docum ents {Romak) and, finally, the legal framework 
allowing arrest and subsequent sale o f certain properties in course of 
recognition and enforcem ent o f a foreign arbitral award {Kaliningrad 
Region). All claims essentially being substantive, a denial of justice 
situation, at least in its conventional understanding, might not even arise.

III.5. Enforceability o f Investm ent Arbitration Awards D ealing with  
the Denial o f  Recognition and Enforcement o f  [Potentially] 
Rendered Foreign Arbitral Awards

5.47. A reasonable and well-placed concern is that o f the further, post
arbitration, fate o f the investment arbitration awards dealing w ith the 
areas of concern in the present article. Predictably, depending on the 
forum in which such awards were rendered, they would be subject to 
the two different recognition and enforcem ent regimes -  the so-called

67 O sorio  v. D ole Food Co., 1:07-22693, U.S. D is tric t C o u rt, S o u th e rn  D is tr ic t o f 
F lo rida  (M iam i.), th e  su m m a ry  o f  th e  case  p re p a re d  by  T rey  C h ild ress  is available a t 
C onflic t o f  Laws N et:
h ttp ://co n f lic to f la w s .n e t/2 0 0 9 /u s-co u r t-re fu se s- to -e n fo rc e -n ic a rap u a n -iu d p m en t 
(accessed  o n  D e cem b er 20, 2010).
68 C IS  is th e  in te rn a tio n a l o rg an iza tio n , o r  alliance, co n sis tin g  o f  th e  fo rm er Soviet 
R epublics: A rm en ia , A zerbaijan , B elarus, K azakhstan , K yrgyzstan , M oldova, R ussian 
F ed era tio n , T ajik istan , a n d  U zbek is tan . T u rk m e n is ta n  d isco n tin u e d  p e rm a n e n t 
m e m b e rsh ip  a s  o f  A u g u st 2 6 ,2 0 0 5  a n d  is n o w  a n  asso c ia te  m em b er, G eo rg ia , a  m e m b e r 
o f  th e  o rg a n iz a tio n  since  1994, a n n o u n c e d  its  w ith d raw a l th e re fro m  o n  A u g u st 18, 
2008 (effective fro m  A u g u st 17, 2009). Finally, U k ra in e , w h ile  b e in g  o n e  o f  th e  fo u n d in g  
m e m b e rs  o f  th e  C IS  in  1991 n ev er ra tif ied  th e  C IS  C h arte r, th u s , officially, is d o u b tfu lly  
a  C IS  m e m b e r s ta te . Yet it  d e  fa c to  p a rtic ip a te s  in  th e  C IS  activ ities. F o r th is  reaso n , 
U k ra in e  is go ing  to  b e  seen  as  a  m e m b e r  s ta te  o f  th e  C IS  fo r th e  p u rp o s e s  o f  th is  a rtic le . 
W ith  th e  m e n tio n  o f  th e  C IS  reg ion , th u s , th e  re fe ren ce  is m ad e  to  th e  above c o u n tr ie s  
a n d  th e ir  legal system s.

http://conflictoflaws.net/2009/us-court-refuses-to-enforce-nicarapuan-iudpment
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“autom atic” enforcement, characteristic for ICSID awards69, and the 
recognition and enforcem ent regime of the New York Convention (or, 
m uch rarely so, to the regime proscribed by another relevant treaty). 
W hilst for in term s of the ICSID enforcem ent m echanism  the avenues 
for recourse against the arbitral awards are limited) on both -  ICSID ad  
hoc appellate m echanism and the national courts’ levels70, more problems 
could potentially ensue as far as the recognition and enforcem ent of 
the awards rendered outside of the ICSID, in the institutional or ad  hoc 
arbitration, is concerned. The em inent risk here might arise out o f the 
possible application o f public policy grounds for the denial o f recognition 
and enforcement, based on the allegations of im propriety of submission 
of the evaluation of the conduct o f the state’s courts in the recognition and 
enforcem ent context for the assessm ent of the international investment 
arbitration. Essentially, a situation similar to that of Western NIS, where 
the foreign arbitral award was denied recognition and enforcem ent 
inter alia  [arguably] because of the unfavourable evaluation given to the 
Ukrainian judicial system by the AAA tribunal, might occur. In addition, 
again by the similar token as in the Western NIS, the enforcem ent courts 
might read the arbitration-related provisions restrictively, failing to allow 
in, say, the denial of justice claims, unless the relevant international 
investm ent treaty expressly provides for the respective entitlem ent.

Concluding Remarks
5.48. Summarizing the findings made in the course of the scrutiny performed, 

one should note that the possibility o f consideration of the disputes arising 
ou t of the actions of state judiciaries in the context of recognition and 
enforcem ent o f foreign arbitral awards should not be overlooked. There 
is a potential for an increase in the num ber of claims of the kind being 
brought for the resolution by the international investm ent arbitration 
tribunals. The “progress” seems to be irreversible and new challenges to 
the judicial independence of the host states are probable.

5.49. Nevertheless, the existent case-law clearly dem onstrates several 
im portant trends that might militate against a “review boom” before 
international investm ent arbitration tribunals in future. First o f all, it 
is reasonable to  expect that the tribunals would continue to  carefully 
perform  the “existence o f the underlining investment” test, this way sorting 
the disputes arising ou t of the recognition and enforcem ent of foreign 
arbitral awards originating from the transactions having the “general 
commercial" rather than the “investment" background out. Consequently,

69 A rts . 53-56  o f  th e  C o n v en tio n  o n  th e  S e ttle m e n t o f  In v es tm en t D isp u tes  B etw een 
S ta tes  a n d  N a tio n a ls  o f  O th e r  S ta tes  In te rn a tio n a l C e n tre  fo r S e ttle m e n t o f  In v es tm en t 
D isp u tes , D one  a t W ash in g to n , D .C., M arch  18, 1965, T.I.A .S. N o . 6090, 575 U.N.T.S. 
159; E n te red  in to  Force: O c to b e r  14, 1966.
70 E dw ard  B aldw in, M ark  K a n to r a n d  M ichae l N olan , L im its  to  E n forcem en t o f  IC SID  
A w ards, 2 3  (1 )  Jo u r n a l  o f  I n t e r n a t i o n a l  A r b i t r a t i o n  1 - 2 4  ( 2 0 0 6 ) . 117
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only the investment-related controversies bear a threat o f being subject 
to  the “new” level of the scrutiny before the arbitral tribunals71. Secondly, 
the analysis of the m erits, representing an even more serious challenge in 
respect of the possibility o f establishm ent o f expropriation overall (in light 
o f the potential existence of the alternative fora for the recognition and 
enforcement), exhaustion of the local [judicial] remedies requirem ents 
for the purposes of the denial of justice determ ination, as well as arguably 
procedural-only character o f the latter, might support the conclusion, 
that the re-examination of the recognition and enforcem ent decision of 
the national courts in the investm ent arbitration should no t be perceived 
as a venue for an easy recourse. Thirdly, as explained in more detail 
above, the investm ent arbitration award evaluating the actions of the 
national court at the recognition and enforcem ent phase, might become 
(especially if rendered outside the context of the ICSID) as vulnerable to 
the enforcem ent itself, as the award initially subject to the judicial scrutiny 
in the national post-award phase proceedings, this way subjecting the 
utility o f this additional level of recourse to  certain doubt.

5.50. As a m atter o f a m ore general trend, which, though, to  certain extent, 
catalyses the reluctance of the investm ent arbitration tribunals to consider 
the recognition and enforcem ent-based claims, one should name their 
still somewhat under-defined powers in ruling on the compliance by the 
states with their obligations under the New York Convention. So far only 
the tribunals in Saipem  and A T  A Construction have essentially analysed 
the compliance of the states with the obligations undertaken under the 
treaty (both in regard to the enforcem ent o f international arbitration 
agreements under A rt. II o f the Convention). The evaluations made 
were not em phasized in the reasoning and, technically (especially as far 
as Saipem  is concerned), identified as a special type of assessment, not 
am ounting to an “appeal" over the respective holdings.

5.51. Nevertheless, taken that the curren t international investm ent arbitration 
practice has proven that the re-exam ination of the decisions made by 
the state courts in course of the recognition and enforcem ent phase 
proceedings might be possible, the host states might indeed consider the 
pre-em ptive step of removing the investm ent disputes arising ou t o f the 
recognition and enforcem ent of foreign awards dom ain from the scope 
of their respective consents to the investm ent arbitration as reflected in 
the investment treaties, or, at least to  access this issue for the purposes of 
negotiating the new similar instrum ents.

71 A m o re  inclusive sco p e  o f  th e  co n tro v e rs ie s , how ever, m ig h t fall w ith in  th e  EC H R 
ju risd ic tio n a l po o l, as  d iscu ssed  in  th e  re le v an t su b c h a p te r  above.
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S u m m a ries

DEU [Internationale Uberprufung von Entescheidungen zu r Anerkennung  
und  Vollstreckung ausldndisher Schiedsspruche (m it Schwerpunkt a u f  
den Entwicklungen im  untfeld Internationaler Investitionen) -  eine 
Bedrohung der Eigenstaatlichkeit oder eine (Bislang) Uberschdtzte 
gefahr?]
DerArtikel untersucht die Moglichkeiten der Qberpriifung von Entscheidungen 
nationaler Gerichte in Sachen Anerkennung und Vollstreckung ausldndischer 
Schiedsspruche durch internationale BIT-Schiedsgerichte -  eine relativ neue 
Entwicklung, von der wohl behauptet werden darf dass sie die unabhdngige 
Entscheidungsgewalt der Gerichtsbarkeit in Gastldndern durch Einfuhrung ei- 
nes neuen „Berufungsmechanismus" weiter einschrdnkt, der die „Angemessen- 
heit“ ihrer Urteile iiberpriift. Bei genauerem Hinsehen stellen wir, gestiitzt a u f 
eine Analyse des vorliegenden Fallrechts, fest, dass -  ungeachtet einer gewis- 
sen Zuriickhaltung beziiglich derartiger schiedsrichterlicher Nachprufungen 
innerhalb des Systems fiir  die internationale Streitbeilegung generell -  BIT- 
Schiedstribunale bei Vorliegen der Zustdndigkeitsvoraussetzungen prinzipiell 
ein mbgliches Forum fiir  die Revision nationaler Urteile darstellen und gege- 
benenfalls von Streitparteien unter Verweis a u f Enteignung Verweigerung des 
Rechtsschutzes und dhnlichen, sich aus dem jeweiligen Kontext ergebenden, 
Einreden angerufen werden konnen. Eine Reihe kontroverser Punkte dtirfte 
freilich eine Herausforderung fiir  Investoren darstellen, wenn es darum geht, 
die Stichhaltigkeit ihres Revisionsanspruchs zu belegen: so etwa die [potenzi- 
ellej Existenz alternativer Vollstreckungswege (welche die Behauptung einer 
Enteignung wohl ausrdumen diirfte), oder die Notwendigkeit, zuerst sdmtli- 
che a u f nationaler Ebene verfiigbaren Rechtsmittel auszunutzen (in Fallen, 
in denen eine Verweigerung des Rechtsschutzes behauptet wird). Unklar sind 
bis dato aufierdem die Erfolgsaussichten einer Vollstreckung internationaler 
BIT-Schiedsspruche zur Schlichtung von Streitigkeiten nach Ergehen eines ,er- 
stinstanzlichen' Spruchs und aufierhalb des ICSID-Kontexts. Es ist durchaus 
moglich, dass derartige Entscheidungen das Schicksal der Schiedsspruche tei- 
len werden, deren erfolgreiche bzw. erfolglose Anerkennung und Vollstreckung 
sie zum  Gegenstand haben.

CZE [M ezindrodnipfezkoum dvdnl rozhodnuti tykajicich se uzndvdni
a vykonu cizich rozhodcich ndlezu (s ddrazem  na vyvoj v rdmci prostfedi 
mezindrodniho investicniho rozhodclho flzen i) -  hrozba pro suverenitu  
stdtd, nebo spise [dosud]precehovane riziko?]
Cldnek se zabyvd moznostmi prezkoumdni rozhodnuti vnitrostdtnich soudu ve 
vztahu к uzndnl a vykonu cizich rozhodcich ndlezu ze strany mezindrodnich 
investicnich rozhodcich tribundlu. -  relativni novym vyvojem, ktery udajne 
omezujesuverenitu soudnlch orgdnii hostitelskych stdtii jesti vice tim, ze vytvdri 
novy „odvolaci“ mechanismus, dimz proveruje „phmerenost"jejich prisluSnych 
verdiktu. Tato kontrola, zalozend na analyze judikatury, prokazuje, ze zatimco 
vseobecni dotcene mechanismy reseni mezindrodnich sporu vykazuji urcitou 
neochotu zabyvat se prezkoumdnim tohoto druhu, mohlo by se v zdsade 
jednat, pokud jsou splniny predpoklady jurisdikce, о moznd misto noveho
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pfezkoumdvdniprislusnych vnitrostdtnich rozsudkii, kteri by pripadne mohli 
vyvolat ucastnki vzndsejici ndroky z  diivodu vyvlastneni majetku, odepreni 
spravedlnosti apod., vyplyvajici z pfislusne situace. Rozpory vsak slibuji byt 
znacnou vyzvou pro investory, pokud jde о fdzi prokazovdni skutkove podstaty 
vesvetle [pripadne] existence alternativnich soudu kvykonu(ddajweliminujickh  
ndrok spocivajici ve vyvlastneni majetku), pripadne ve svetle potreby vycerpat 
vsechny dostupne vnitrostdtni soudni opravne prostredky (v pripadech tykaji
cich se odepreni spravedlnosti). Navic jsou dosud nejasne vyhlidky vykonu 
rozhodcich ndlezu v mezindrodnich investicnich rozhodcich rizenich 
zabyvajicich se rozpory v rdmci faze ndsledujici po vyddni ndlezu vydaneho 
mimo Mezindrodni centrum pro urovndvdni investicnich spord. Mohl by je 
totiz stihnout stejny osud jako ndlezy s dspdsnym nebo nedspisnym uzndnim  
a vykonem, kterych se tykaji.

PO L [Migdzynarodowy przeglqd dezyzji dotyczqcych uznaw ania  
i wykonywania orzeczeh zagranicznych sqdow arbitrazowych  
(ze szczegolnym uwzgl^dnieniem  zdarzen zachodzqcych podczas  
rozpatrywania p rzez sqdy arbitrazowe spraw zw iqzanych z  inwestycjami 
о charakterze m i^dzynarodowym) -  zagrozenie dla suwerennosci 
panstw , czy tez [jak dotqd] wyolbrzymiane ryzyko?]
Niniejszy artykul opisuje dostupne srodki ponownego rozpatrywania orzeczeh 
sqdow krajowych w zakresie uznawania i wykonywania orzeczeh wydawanych 
przez zagraniczne sqdy arbitrazu inwestycyjnego -  wzgl$dnie nowe zjawisko 
stanowiqce potencjalne ograniczenie suwerennosci wladz sqdowych w pah- 
stwach przyjmujqcych inwestycje, majqce swoje zrddlo w utworzeniu nowego 
mechanizmu kontroli „prawidlowosci" stosownych orzeczeh.

FRA [Contrdle e t revision des decisions en m atiere de reconnaissance et
d ’execution des sentences arbitrates rendues a Vetranger -  un  risque pour  
la souverainete des E tats ? (etude des developpements dans le cadre de 
I’arbitrage d ’investissement)]
Cet article decrit les voies et moyens de proceder au contrdle et a la revision 
des decisions des tribunaux nationaux en matiere de reconnaissance et d'exi- 
cution des sentences arbitrales rendues a letranger A travers la pratique, en 
particulier, des tribunaux arbitraux d ’investissements, I'article m et a jour un 
phdnomene relativement nouveau et qui risque de limiter la souverainete des 
Etats hotes du fa it du contrdle ехегсё sur les decisions emises par leurs autori
tes judiciaires.

RUS [Пересмотр судебных реш ений касаю щ ихся признания  
и исполнения иност ранны х арбит раж ных реш ений  
международными инвест иционны ми т рибуналам и -  угроза  
государственному суверенитету и ли  пока переоцененный риск?]
В статье рассматриваются возможности пересмотра решений 
национальных судов, разрешающие признание и исполнение ино
странных арбитражных решений либо отказывающие в таковом,
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международными инвестиционными арбитражными судами -  относи
тельно новое явление, потенциально ограничивающее суверенитет су
дебной власти государств -  реципиентов инвестиций путем создания 
нового механизм проверки «правильности» соответствующих судеб
ных решений.

ES [Revisidn in ternational de resoluciones concernientes a l reconocimiento 
у la ejecucidn de decisiones judiciales de los tribunales de arbitraje 
extranjeros (con enfasis en el avance de los acontecimientos vinculados 
con el arbitraje de las invesrsiones internacionales: ju n a  am enaza para  
la soberania de los estados о un peligro? Considerado hasta ahora сото 
sobrestimado?]
El articulo trata sobre la posibilidad de reconsiderar los fallos judiciales na- 
cionales con respecto al reconocimiento у  la aplicacion de concesiones de ar
bitraje extranjero mediante tribunales de arbitraje de inversion; un fenomeno 
relativamente nuevo que limita la soberania de las autoridades judiciales de 
los Estados receptores de las inversiones por medio de la creation de un nuevo 
mecanismo de comprobacidn de la “certeza” de las decisiones judiciales perti- 
nentes
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A bstract I This paper argues tha t the current international 
investment regime predom inantly based on bilateral 
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an efficient tool fo r  regulating international investment. 
The increasing num ber o f  international investment 
agreements (IIAs) fu r th er  perpetuates and  accentuates 
the defragmented international investment regulation. 
Moreover, the existing regime can hardly accommodate 
the needs o f  developed states concerned with increasing 
investments fro m  form er capital-importing economies 
(e.g., BRIC countries) and sovereign wealth funds.
Based on historical experience, it remains unlikely that 
a new m ultilateral investment treaty initiative will be 
successful in near fu ture. However, the international 
com m unity m ay deepen regional co-operation and  foster  
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I. Introduction
6.01. Being deprived of centralized decision-making features and a multilateral 

treaty covering investment-related issues like, for example, in the 
GATT/ W TO, UN or EU, the system of international investm ent law has 
been predom inantly based on num erous BITs and regional free trade 
agreements (FTA) like NAFTA or MERCOSUR, as well as an extensive 
case law developed by investm ent arbitration. It took a while to  create 
this system, to establish its basic principles sacrificing sovereignty of 
investor-im porting states and multiplying the num ber of existing BITs. 
The N orth-South confrontation which froze in the 1970s after a series 
of com prom ising UN resolutions on sovereignty of host states seems to 
re-appear nowadays. Developing capital-im porting states are once again 
concerned about their sovereign rights to deal with foreign investments 
in their territory, dem onstrate frustration in the ICSID arbitration, which 
they consider one-sided and prejudiced tow ard host countries1. Growing 
outward investments from form er capital-im porting states like Brazil, 
Russia, India or China (so-called BRIC countries), BIT re-negotiation 
problem s in the EU after the Lisbon Treaty, com plicate the situation even 
further. H istory is cyclic in this case; old problem s with the international 
investm ent regime are at stake once again. Will the current BIT system 
survive or will it be converted into a complex of regional multilateral 
agreem ents like, for example, between the EU and third countries or 
other international entities like NAFTA? If BIT arrangem ents were to 
shift into regional multilateral treaties, would it be a sm ooth process? To 
answer these difficult questions, it appears useful to  briefly recall the past 
(the legal history on this matter).

II. From Military Coercion to Investment Treaties
6.02. Nowadays nobody challenges the postulate that states are entitled to 

give diplomatic support to their citizens in other (foreign, host) states. 
At the same time, foreigners, being in a host state, m ust obey the laws of 
that state; to  put it in other words, foreigners have to accept rights and 
obligations existing for citizens of the host state, and there is no possibility 
of the host state exempting foreigners from its jurisdiction2. These rather 
simple diplomatic rules brought about the emergence of a concept, 
according to which a foreign investor is obliged to obey a host state in

1 E xisting  c o n ce rn s  a n d  p ro b lem s have b e en  briefly  d e sc rib e d  a n d  an a ly zed  in  a 
ra th e r  u n co n v en tio n a l p u b lica tio n  p re p a re d  recen tly  b y  th e  In v e s tm en t W o rk in g  G ro u p  
o f  th e  S ea ttle  to  B russels N e tw o rk , see  R e c l a i m i n g  P u b l i c  I n t e r e s t  i n  E u r o p e ’s  

I n t e r n a t i o n a l  I n v e s t m e n t  P o l i c y . E U  I n v e s t m e n t  A g r e e m e n t s  i n  t h e  L i s b o n  

T r e a t y  E r a : A R e a d e r , A m sterd am : S ea ttle  to  B russels N e tw o rk  (R . E ven ton  ed., 
2010)

2 See M a l c o l m  N. S h a w  Q C , I n t e r n a t i o n a l  L a w , C am b rid g e : C am b rid g e  
U niversity  P ress 7 2 2 -7 2 3  (5th ed . 2003).
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exchange for protection of his property against wealth deprivation3 and 
permission to  exercise business activities in the host state’s territory. It took 
centuries to work out these customary rules, and three political economy 
theories concerning the relationship between the State and the market: 
mercantilism, Marxism and liberalism played a decisive part in the process.

6.03. M ercantilism  came into existence together with the strengthening of 
colonialism in the sixteenth -  seventeenth centuries. Mercantilism 
advocated extensive state regulation in pursue of national interests, it 
equated national wealth and prosperity with the quantity o f gold available 
to  the State and sought to  restrict im ports sim ultaneously increasing 
exports in order to  increase the supply o f gold4. Resources (mainly gold), 
according to mercantilists, were to be procured in colonies; at the same 
time, colonies were regarded as m arkets for the State's export. Therefore, 
all capital placements had to be perform ed w ith the purpose of expanding 
colonial possessions5. M ercantilism traditionally regarded trade as a 
source to earn capital for further investment. There was no necessity to 
work out legal instrum ents for protection of traders because the whole 
idea of protection was based on military power of the empire, bayonets 
substituted laws and soldiers substituted lawyers.

6.04. M ercantilism  managed to  live w ithout challenges for a remarkable period 
o f time. In the eighteenth century, liberals (Smith and Ricardo) started  to 
argue that wealth was best m easured by the productivity of people rather 
than by the am ount o f gold, and that the productivity was best achieved 
by unregulated m arket6. Liberals opposed the very idea of restricting 
international trade claiming that m arket m ust rule the trade7. Liberal 
theory becam e the foundation for the international free trade movem ent 
in Europe (laissez faire) already by mid n ineteenth century.

6.05. Despite all these developments in the econom ic theories scholars of 
the tim e were not m uch concerned with international investm ent8.

3 W es to n  in  p a r tic u la r  s tre sse d  th a t  "w ealth  d ep riv a tio n "  is a  te rm  w h ich  avoids m o st, 
if  n o t all, o f  th e  m a jo r am b ig u itie s  an d  im p rec is io n  o f  th e  tra d itio n a l te rm ino logy . See 
B urns  H . W esto n , ‘C onstruc tive  Takings' u n d e r  In te rn a tio n a l Law : A  M o d e s t Foray in to  
th e  P rob lem  o f  ‘C reeping  E x p ro p r ia tio n ’, 16 V a. J. I n t ’l  L. 103, 112 (1975). T h o m as 
P o llan  calls th e  h is to ry  o f  FDI law  " th e  h is to ry  o f  expropria tion". See T h o m a s  P o l l a n ,

L e g a l  F r a m e w o r k  F o r  T h e  A d m i s s i o n  O f  FDI, U ltre ch t: E leven In te rn a tio n a l 
Pub lish ing  6 4  ( 2 0 0 6 ) .

4  D o m i n i c k  S a l v a t o r e ,  I n t e r n a t i o n a l  E c o n o m i c s ,  E n g lew ood  Cliffs, N.J.: 
P ren tice -H a ll 2 6 - 2 8  ( 5 th ed . 1 9 9 5 ) ;  K en n e th  J. V andevelde, Su sta in a b le  L ibera lism  a n d  
th e  In te rn a tio n a l In v e s tm e n t R eg im e, 1 9  M i c h .  J. I n t ' l  L. 3 7 3 ,  3 7 5  ( 1 9 9 8 ) .

5 K en n e th  J. V andevelde, su p ra  n o te  4 ,  a t 375.
6 S ee Jeffrey A . F rieden  & D avid  A . Lake, In te rn a tio n a l Politics a n d  In te rn a tio n a l  
Econom ics, in  I n t e r n a t i o n a l  P o l i t i c a l  E c o n o m y , N e w  York: St. M artin 's  1, 2 5  (J.
A . F ried en , D. A . Lake eds., 3rd ed . 1996).
7 Ibid.; G e o r g e  Т. C r a n e ,  A b l a  A m a w i ,  T h e  T h e o r e t i c a l  E v o l u t i o n  O f  

I n t e r n a t i o n a l  P o l i t i c a l  E c o n o m y ,  O xfo rd : O x fo rd  U n ivers ity  P ress  6  -  7 , 5 5  -  5 8  

(1997).
8 K e n n e th  J. V andevelde, su p ra  n o te  4 ,  a t 376. I 1 ^ 5
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Com m unication and travel difficulties prevented foreign direct investment 
(FDI)9, though large capital surpluses created during the nineteenth 
century industrialization becam e available for the purpose. But the 
vast majority of those investments, as Cam eron notes, was portfolio 
investm ent(s)10. The situation changed by the end of the nineteenth 
century when the corporate form of business becam e widely spread. 
Following the increase of foreign investment, it becam e m ore com mon 
for host states to  seize the investments, and for capital-exporting states to 
dem and com pensation for those seizures. As of that tim e lawyers received 
more say in the matter. To illustrate, Brownlie noted that, w ithin 100 
years after 1840, some sixty claims commissions had been established to 
settle disputes arising from injuries to the interests of aliens11. However, 
reference to legal protection tools was an exception rather than a rule 
in those years. Besides, nobody made any distinction between pure 
trade, investment, and other form s of economic activity. Protection of 
own citizens as well as property abroad remained the concern of the 
governm ent tha t preferred to rely on the language of military force.

6.06. Consequently, w ith the boom ing foreign investments, M arxist theory 
cam e onto the stage. Being concerned w ith the prosperity o f the working 
class and peasants, M arxists contended that the accum ulation of large 
quantities o f surplus capital in industrialized countries would lead to an 
oversupply and thus reduce profits earned by investors12. Such situation 
forced capitalists to  invest in non-industrialized states, and this, in its 
tu rn  then was to  help the econom ic developm ent there, a necessary 
step on the way to socialism. But, as M arxists stressed, the developm ent 
was achieved by means of low wages for workers, cheap raw materials 
and lands which means misery for the working class and the necessity 
of the proletarian revolution13. It is a paradox, bu t with all their hatred 
for increased profits and private property M arxists were among the first

9 D ifferen t o p in io n s , do , how ever, ex ist. T ran sn a tio n a l c o rp o ra tio n s  (T N C ) o r 
m u ltin a tio n a l e n te rp rise s  (M N E ) a re  re g a rd e d  as  th e  m a in  ca rr ie rs  o f  FDI. B ritish  
E ast Ind ia  C o m p an y  a n d  D u tc h  E ast In d ia  C o m p an y  a re  c lassical ex am p les  o f  th e  first 
su ch  c a rr ie rs  in  h u m a n  h isto ry . Cf. K arl M o o re  a n d  D avid  C . Lew is in s ist th a t  th e  first 
"m u ltin a tio n a ls"  w ere  A ssy rian  tra d e rs  c irca  2000 B.C. See, Karl M oore , D avid C . Lewis, 
The F irst M u ltin a tio n a ls : A ssyr ia  circa 2 0 0 0 B.C. ,3 8  (2 )  M a n a g e m e n t  I n t e r n a t i o n a l  

R e v i  e w  95 (1998). O th e r  sch o la rs  c la im  th a t  f irs t M N E s em e rg e d  in  th e  la te  19,h c en tu ry  
d u e  to  th e  d ev e lo p m en t o f  te leg raph , s tea m sh ip s  a n d  ra ilro ad s  w h ich  m ad e  it  possib le  
to  c o n tro l in v estm en ts . See T h e  G r o w t h  O f  M u l t i n a t i o n a l s , I n t e r n a t i o n a l  

L i b r a r y  O f  C r i t i c a l  W r i t i n g s  In  B u s i n e s s  H i s t o r y , L ondon : E dw ard  Elgar 
P ub lish in g  Ltd. 1 (M . W ilk in s ed ., 1991).
10 R o n d o  C a m e r o n , A  C o n c i s e  E c o n o m i c  H i s t o r y  O f  T h e  W o r l d , O xford : 
O x fo rd  U niversity  P ress 1 3 0 -6 2  (3rd ed . 1997).
11 I a n  B r o w n l i e , P r i n c i p l e s  O f  P u b l i c  I n t e r n a t i o n a l  L a w , O xfo rd : O x fo rd  
U n ivers ity  P ress 521 (4th ed . 1990).
12 K en n e th  J. V andevelde, su p ra  n o te  4, a t 3 8 0 -8 1 .
13 V l a d i m i r  L e n i n ,  I m p e r i a l i s m : T h e  H i g h e s t  S t a g e  O f  C a p i t a l i s m , N ew  York: 
In te rn a tio n a l P u b lish e rs  63  (1977).
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to develop ideas which later becam e central for direct investm ent (cheap 
labour and resources, higher profits, lack o f local capital).

6 .07. Despite the boom ing investments, internationally, cases of legal 
protection of foreign investors and their property were very rare even in 
the first decade of the twentieth century. In fact, no instrum ents of legal 
protection existed. The explanation was easy -  “[n]o elaborate fram ew ork  
fo r  foreign investments was needed a t the tim e because m ost investment was 
conducted within Europe, between the U.S. and Europe and within their 
colonial territories”1*. States still relied mostly on the military to protect 
their citizens and their property abroad. The situation changed marginally 
after the W orld War I and the Bolshevik Revolution in Russia, when 
aggrieved states and private parties started  to file claims w ith different 
arbitration institutions15. W hile settling disputes the arbitral institutions 
broadened the old concept of the right o f a state to exercise diplomatic 
protection of its citizens abroad (to seek redress for injuries to its citizens 
caused by action(s) o f foreign powers) by applying it to  protect foreign 
investm ents16. In 1929-31, the International Cham ber of Com merce 
(ICC) and the League of Nations undertook efforts to  draft a multilateral 
agreem ent on foreign investm ent but failed17. At the same time, the 
reversed processes were typical during that tim e (end of the nineteenth 
century -  end of W orld W ar II). The United States, for example, reserved 
the exclusive prerogative to  use military force to collect private debts in 
the Americas (so-called Roosevelt Corollary to  the M onroe Doctrine). 
In fact, it was a response to  South American states relying on the Calvo 
Doctrine rejecting foreigners a right to  any kind of preferential treatm ent, 
denying the right o f hom e states to exercise diplomatic protection of their 
nationals abroad18, and to  a newly born ideas of econom ic nationalism

14 T h o m a s  P o l l a n , supra  n o te  3, a t 64.
15 A m o n g  th e  m o s t fam o u s cases  are: C ase C oncerning  th e  F actory a t  C horzdw  
(G e rm a n y  v. P o land), 1928 P.C.I.J. ( S e r . A) N o. 13, a t 6 3 -6 4  (S ep te m b e r 13); C ase  
C oncern ing  C erta in  G erm a n  In teres ts  in  Polish U pper S ilesia  (G e rm a n y  v. P o land), 1926 
P.C.I.J. ( S e r . A) N o. 7, a t 8 1 -8 2  (M ay 25); S h u fe ld t C la im  (U.S. v. G u a tem ala ), 2 R e p .

I n t ’l  A r b . A w a r d s  1 0 8 0  ( 1 9 3 0 ) .

16 K en n e th  J. V andevelde, su p ra  n o te  4, a t 377; I a n  B r o w n l i e , su p ra  n o te  11.
17 A r th u r  S. M iller, P rotection  o f  P riva te  Foreign In v e s tm e n t b y  M u ltila te ra l  
C onven tion , 5 3  A m . J, I n t ’l  L. 371, 3 7 3  (1959), availab le in  th e  JSTO R  A rch iv e  at: 
h ttp ://w w w .is to r.o rg /s tab le /2 1 9 5 8 0 9  (accessed  o n  S e p tem b e r 20, 2010);
P e t e r  M u c h l i n s k i , M u l t i n a t i o n a l  E n t e r p r i s e s  A n d  T h e  L a w , O xfo rd : B lackw ell 
P u b lish e rs  Inc . 573 (1999).
18 T he  L atin  A m e ric an  s ta tes  c la im ed  th a t  foreig .i s ta te s  a b u se d  th e ir  r ig h ts  in  
th e  ex ercise  o f  d ip lo m a tic  p ro te c tio n  o f  th e ir  c itizen s . See D o n a l d  R. S h e a , T h e  

C a l v o  C l a u s e : A P r o b l e m  O f  I n t e r - A m e r i c a n  A n d  I n t e r n a t i o n a l  L a w  A n d  

D i p l o m a c y , M in n eso ta : U niversity  o f  M in n eso ta  P ress 1 7 -2 0  (1955), c ited  from  
K e n n e th  J. V andevelde, su p ra  n o te  4, a t 379; Karl P. Sauvan t, V ic to ria  A ran d a , The 
In te rn a tio n a l Legal F ra m ew o rk fo r  T ra n sn a tio n a l C orporations, in  20  U n i t e d  N a t i o n s  

L i b r a r y  O n  T r a n s n a t i o n a l  C o r p o r a t i o n s - T r a n s n a t i o n a l  C o r p o r a t i o n s :

T h e  I n t e r n a t i o n a l  L e g a l  F r a m e w o r k ,  L ondon : R ou tledge  8 5  ( A .A .  F a to u ro s  ed.,
1994). I 12 7
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which justified the im provem ent of a State’s econom ic situation a t the 
expense of other states, restrictive trade measures and o ther protectionist 
measures, phenom enon that was com m on all over Europe and America 
in the late nineteenth and beginning of the tw entieth centuries. Moreover, 
unprecedented expropriation of foreign property by the Bolsheviks after 
the Russian Revolution and Civil War, European turm oil between the 
two W orld Wars, and the econom ic crisis o f the 1930s contributed to 
the “conservative reaction” of the main econom ic powers of the time. 
O n the one hand, all these in complex delayed the developm ent of the 
international protection of FDI for years, on the o ther hand, the U.S. -  
Mexico conflict on the nationalization o f oil and agrarian property owned 
by the U.S. nationals which dragged in the 1920s-1930s resulted in a very 
im portant principle which exists up to date and is known as the Hull Rule 
of ‘‘[pjrompt, adequate and effective compensation”19.

6.08. A real breakthrough in the development of international investment 
regime took place only after the end of W orld W ar II during the Bretton 
W oods negotiations, when Keynes inspired the idea of creating an 
International Trade O rganization (ITO)20. Draft docum ents related to  the 
O rganization contained very extensive provisions on foreign investment. 
For example, the Draft C harter for an International Trade O rganization 
(widely known as Havana Charter) in its preamble stressed that the ITO 
m em bers pledged themselves "[t]o foster and assist industrial and  general 
economic development, particularly o f those countries which are still in the 
early stages o f  industrial development, and  to encourage the international 
flo w  o f capital fo r  productive investm ent”11. Though the C harter was not 
ratified, its significance for the developm ent of the foreign investment 
law is beyond any doubt because it was the first docum ent to recognize 
the im portance of the issue and the necessity to get rid o f economic 
nationalism in treating foreigners. Creation of the UN in 1945 put an 
end to the arm ed protection of property abroad22. It was the beginning 
of liberal era (sustainable liberalism) in international investm ent regime.

19 T h o m as  Pollan, su p ra  n o te  3, a t 6 4 -6 5 ; Tali Levy, N A F T A 's P rovision  fo r  
C o m p en sa tio n  in  th e  E ven t o f  E xp ro p ria tio n : A  R eassessm en t o f  th e  'Prom pt, A d e q u a te  
a n d  E ffective’ S ta n d a rd ,  31 S t a n . J. I n t ' l  L. 423, 428 (1995). The H ull R ule b ecam e  
th e  m o s t a tta ck e d  cu sto m a ry  in te rn a tio n a l law  p rin c ip le  by  dev elo p in g  n a tio n s . In 
p a rticu la r, th e  H ull R ule w as ig n o red  by  Ira n  in  1951 d u r in g  n a tio n a liz a tio n  o f  B ritish  
p ro p e rty ; by  Libya d u rin g  Liam co's  co n cessio n s  e x p ro p ria tio n  in  1955; by  E gypt in  th e  
p ro ce ss  o f  Suez C an a l n a tio n a liz a tio n  in  1956.
20 T he  p lan  w as th a t  IT O  w o u ld  b e co m e  th e  th ird  p illa r o f  th e  in te rn a tio n a l e co n o m ic  
sy stem  to g e th e r  w ith  th e  In te rn a tio n a l M o n e ta ry  Fund  (IM F) an d  th e  In te rn a tio n a l 
B ank fo r R ec o n s tru c tio n  a n d  D ev elo p m en t (IBRD).
21 H avana  C h a r te r  fo r a n  In te rn a tio n a l T rad e  O rg a n iz a tio n , M arch  24, 1948, 
available at: h ttp ://w w w .w to .o rg /en g lish /d o cs  e /legal e /h a v an a  e .p d f 
(accessed  o n  S e p tem b e r 20, 2010).
22 A rt. 2(1) o f  th e  U N  C h a r te r  p ro h ib its  “th rea t o r u se  o f  fo rce  a g a in st th e  te rr ito r ia l 
in teg rity  or p o litica l in d ependence  o f  a n y  s ta te , o r in  a n y  o th er  m a n n e r  in co n sisten t w ith  
the  P urposes o f  th e  U n ited  N a tions!'
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6.09. Naturally, liberal investm ent regime based on the liberal economic 
theory (which assumes protection of property through an autonom ous 
legal system) needed a body of international investm ent law23. Setting 
new  rules for the international trade also furthered the necessity o f some 
universal approach in dealing w ith foreign investments. M any attem pts 
to adopt som e kind of an  international convention on private investm ent 
protection had been made in the 1940s and 1950s, but none was 
successful24. The GATT (1947)25, however, achieved som e progress on this 
topical issue. Despite the fact that GATT did no t contain rules similar to 
those of the Havana Charter, its provisions on the most-favoured nation 
(MFN) treatm ent26, reducing trade tariffs between signatory states27, 
national treatm ent28, and general elimination of quantitative restrictions29 
also contributed to  the developm ent of the international investm ent 
regime and legally separated trade and investm ent once and for all. In 
relation to  this m atter it seems im portan t to  m ention the remarkable role 
of the 1955 GATT Resolution on International Investm ent for Economic 
Development, which, inter alia, urged countries to conclude bilateral 
agreem ents to  provide protection and security for foreign investment. In 
1959, the first BIT in the world was concluded (between W est Germany 
and Pakistan), o ther countries followed suit and already by 1965 the 
num ber of BITs increased to 4030. At that time, BITs were perceived as a 
protection of investments after their establishment, a “[djeliberate policy 
response to what the capital-exporting countries perceived as a threat 
to traditional international standards fo r  the treatm ent o f foreign 
investors..."*1. BITs and other IIAs {e.g., FTAs, DTTs of mostly bilateral 
nature) were destined to fill in the vacuum  in international regulation of 
FDI and become the prim ary source of international investm ent law.

23 K en n e th  J. V andevelde, s u p ra  n o te  4, a t 382.
24 In  1949, th e  IC C  issu ed  a  d ra ft P rivate  In v es tm en t P ro tec tio n  C ode; in  1957, 
th e  IC C  again  called  fo r a d o p tio n  o f  an  in te rn a tio n a l co n v en tio n  an d  in itia te d  an 
in te rn a tio n a l co n fe ren ce  u n d e r  th e  au sp ices  o f  th e  U N  E co n o m ic  a n d  Social C ouncil 
(E C O S O C ), In te rn a tio n a l F inancia l C o rp o ra tio n  (IFC), a n d  th e  In te rn a tio n a l B ank  o f 
R ec o n s tru c tio n  a n d  D ev e lo p m en t (IBRD); in  th e  sam e  year, th e  W est G e rm a n  Socie ty  to  
A dvance  th e  P ro te c tio n  o f  F oreign  In v es tm en t (G esellschaft z u r  F orderung  des Sch u tzes  
von  A u s la n d s in ves titio n en  e. V.) p u b lish ed  a d ra f t  c alled  “In te rn a tio n a l C onven tion  

f o r  th e  M u tu a l  P ro tec tion  o f  P r iv a te  P roperty  R ights in  Foreign C o un tries"  In  fact, th e  
W es t G e rm a n  in itia tive  c a n  be  called  successfu l b ecau se  th e  m e n tio n e d  d ra f t  b e ca m e  a 
p ro to ty p e  fo r fu tu re  G e rm a n  BITs. For d e ta iled  in fo rm a tio n  o n  th e  d ev e lo p m en ts  in  th e  
1 9 4 7 -1 9 5 9  see  A rth u r  S. M iller, supra  n o te  17, a t 3 7 1 -3 7 8 .
25 T he  G e n era l A g reem en t o n  Tariffs an d  T rad e  (G A T T  1947), availab le a t: 
h ttp ://w w w .w to .o rg /en g lish /d o cs  e /legal e /g a tt4 7  01 e .h tm
(accessed  o n  S e p te m b e r 20, 2010).
26 Ibid., Art. I.
27 Ibid., A rt II.
28 Ibid., Art. 111.
29 Ibid., Art. XI.
30 Z a c h a ry  E lkins, A n d re w  T. G u zm an , B eth  S im m ons, C o m p etin g  f o r  C apita l: the  
D iffu s ion  o f  B ila tera l In ve stm e n t Treaties, 1 9 6 0 -2 0 0 0 , U. I I I .  L. R e v . 265, 269 (2008).
31 T h o m a s  P o l l a n , supra  n o t e  3 , a t  7 2 ;  P e t e r  M u c h l i n s k i , supra  n o t e  1 7 , a t  6 1 8 .
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6.10. Conclusion of BITs has been a non-stop trend since the 1960s. According 
to  UNCTAD, as of the end of 2009, there were 2,750 BITs32. However, 
their influence on a country’s ability to attract m ore foreign investm ent is 
rather questionable. Some experts claim that BITs help capital-im porting 
states to  attract more FDI33, diminishing their role o f “protective 
instrum ents” and liberalizing access for investors (positive investment 
climate). O thers insist that em pirical evidence thereof is inconclusive, 
existence of BITs does not by itself increase inward investm ent flows34. 
Indeed, popularity o f BITs contrasts sharply with the collective resistance 
developing countries have shown toward principles protecting foreign 
investors and their investments and the failure of the international 
com m unity to  make progress on a multilateral investm ent agreem ent35. 
As a m atter of fact, many developing states had no other choice and had 
to accept the conditions on take-it-or-leave-it basis to  win the foreign 
investment attraction com petition36. Moreover, as will be stressed in 
the following part of the paper, the process of concluding new BITs and 
other IIAs further perpetuates and accentuates the patchwork of existing 
treaties with its inherent complexities, inconsistencies and overlaps, and 
its uneven consideration for developm ent concerns37.

32 U n i t e d  N a t i o n s ,  U n c t a d  W o r l d  I n v e s t m e n t  R e p o r t  2 0 1 0 : I n v e s t i n g  i n  a  

L o w - C a r b o n  E c o n o m y ,  N ew  York an d  G eneva: U n ited  N a tio n s  P ub lications 8 1  ( 2 0 1 0 ) .

33 T h o m a s  P o l l a n ,  supra  n o te  3 ,  a t 7 3 ;  Z a c h a ry  E lkins, A n d rew  T . G u z m an  & B eth 
S im m ons, supra  n o te  3 0 ,  a t 2 7 4 - 7 9 .

34 A n n e  vo n  A aken, Perils o f  Success? The C ase o fIn te r n a tio n a l In v e s tm e n t Protection , 
9 (1) EB O R 9 -10  (2008); S usan  D. F ranck , Foreign D irec t In vestm en t, In v e s tm e n t Trea ty  
A rb itra tio n  a n d  th e  R u le  o f  Law , 19 Ра с . M c g e o r g e  G l o b a l  B u s . &  D e v . L . J. 3 3 7 ,  

3 3 9  ( 2 0 0 7 ) .

35 Z ac h a ry  E lkins, A n d rew  T. G u z m an  & B eth  S im m o n s, supra  n o te  3 0 ,  a t 266. The 
a u th o rs  exp la in  th is  p h e n o m e n o n  as follows: th e  p ro life ra tio n  o f  BITs a n d  th e  liberal 
p ro p e rty  rig h ts  reg im e  th ey  em b o d y  is p ro p e lled  in  g o o d  p a r t  by  th e  c o m p e titio n  
a m o n g  p o te n tia l h o s t c o u n tr ie s  fo r  c red ib le  p ro p e r ty  r ig h ts  p ro te c tio n s  re q u ire d  by  
d ire c t investo rs.
36 Joseph  E. S tig litz , R egu la ting  M u lt in a tio n a l C orporations: Tow ards Princip les  
o f  C ross-Border Legal F ram ew orks in  a  G loba lized  W orld. B a la n cin g  R igh ts  w ith  
R esponsib ilities, 2 3  A m . U. I n t ’l  L. R e v . 4 5 1 ,  4 6 8  ( 2 0 0 8 ) ;  K ate M . Supn ik , M a k in g  
A m en d s: A m e n d in g  th e  IC SID  C onven tion  to  Reconcile C o m p etin g  In terests  in  
In te rn a tio n a l In v e s tm e n t Law, 5 9  D uke  L.J. 3 4 3 ,  3 4 5  ( 2 0 0 9 ) ;  Z ac h a ry  E lkins, A n d re w  T. 
G u z m an  & B eth  S im m ons, su p ra  n o te  3 0 ,  a t  2 7 7 .

37 U n c t a d , W o r l d  I n v e s t m e n t  R e p o r t  2008: T r a n s n a t i o n a l  C o r p o r a t i o n s  

a n d  t h e  I n f r a s t r u c t u r e  C h a l l e n g e , N ew  York a n d  G eneva: U n ited  N a tio n s  P ub-
1 3 0  I lica tio n s  17 (2008).
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III. Failure of Multilateral Agreements and Imperfect 
BIT Regime

6.11. Establishm ent of the BIT regime did no t stop further international debates 
about foreign investment. The very com position of the international rules 
covering foreign investm ent proved to  be the cause of disagreem ent38. 
The N orth-South dialogue between developed and developing economies 
is the m ost significant example of the events in the 1960s -1970s. In fact, 
the discussion on national sovereignty, expropriation and compensation, 
becam e an ideological battle39 between the N orth and the South40. In 
response to these extensive debates and under the pressure of developing 
countries UN established a rule that every country has a sovereign right 
to  regulate and control foreign investments within its territory, once again 
it brought about a series of restrictive UN resolutions41 and dom estic laws 
adopted by developing countries.

6.12. Further efforts to create binding legal instrum ents under the auspices of 
W orld Bank were partially successful. Adoption o f the Convention on the 
Settlem ent o f Investm ent Disputes between States and Nationals of O ther 
States (ICSID) in 1965 did no t settle argum ents on substantive law notions 
so disturbing in the N orth-South dialogue. N either did the creation o f the 
M ultilateral Investm ent G uarantee Agency (MIGA) in 198842.

6.13. The end of the 1970s -  beginning of the 1980s was marked by new “FDI 
disturbances” which again illustrated the complexity of the international

38 R a l p h  H . F o l s o m , I n t e r n a t i o n a l  B u s i n e s s  T r a n s a c t i o n s , USA: W est G ro u p  
P u b lish in g  §25.1 (3rd ed .), availab le in  W est Law  as  IN T B U ST R A N .
39 T h o m a s  P o l l a n , su p ra  n o te  3, a t 66.
40 P o s itio n  o f  th e  S o u th  c an  b e  sh o rtly  ex p ressed  by c itin g  N ik ita  K h ru sh ch ev  (USSR 
le a d e r  in  1 9 5 3 -6 4 ) w h o  o n ce  said: "[W Je declare  w a r  u p o n  y o u  in  th e  p e a ce fu l f i e ld  o f  
trade". See A rth u r  S. M iller, su p ra  n o te  17, a t 371. D evelop ing  c o u n tr ie s  (especially  new  
in d e p e n d e n t n a tio n s  o f  A frica  in  th e  1960s) s tro n g ly  be lieved  th a t  all th e ir  m is fo rtu n es  
w ere  d u e  to  th e  e co n o m ic  a n d  po litica l in tr ig u es  o f  th e  ric h  d e v eloped  s ta te s . A cco rd ing  
to  th is  s o u th e rn  p o in t  o f  view, th e  g ap  b e tw een  th e  N o rth  a n d  th e  S o u th  w as inc reasin g  
all th e  tim e . T hey m ad e  v e ry  u n rea lis tic  d e m a n d s  a d d re sse d  a t d e v elo p ed  n a tio n s , like 
tra n s fe r  o f  p ro g ressiv e  tech n o lo g ies  a t  little  o r  n o  cost, cap ita l in v e stm en ts  in  co m p an ies  
w ith  th e  m a jo rity  local c o n tro l a n d  o w n ersh ip . B esides, develop ing  c o u n tr ie s  in s tig a ted  
by  th e  socia lis t ideo logy  ch a llen g ed  th e  s ta n d a rd s  o f  tre a tin g  th e  in v esto rs  c la im ing  th a t 
in  rea lity  c u s to m a ry  pub lic  in te rn a tio n a l law  d id  n o t c o n ta in  ru les  re q u irin g  pay ing  for 
e x p ro p ria tio n .
41 See, fo r  exam ple, U n ited  N a tio n s  G e n e ra l A ssem bly  R eso lu tio n  1803 (XVII) 
o n  P e rm a n e n t S overe ign ty  over N a tu ra l R esou rces  (1962); U n ited  N a tio n s  G en era l 
A ssem bly  R eso lu tio n  3281 (XXIX): C h a r te r  o f  E conom ic  R ights an d  D u tie s  o f  S ta tes 
(1974); U n ited  N a tio n s  G en era l A ssem bly  R eso lu tio n  3201 (S-VI): D ecla ra tio n  o n  
th e  E s tab lish m en t o f  a  N ew  In te rn a tio n a l E conom ic  O rd e r  (1974); U n ited  N a tio n s  
G en era l A ssem bly  R eso lu tion  3202 (S-VI): P ro g ram  o f  A c tio n  o n  th e  E s tab lish m en t o f 
a  N ew  E conom ic  O rd e r  (1974). T he  e ffec t o f  th e se  re so lu tio n s  is unclear. L aw yers still 
a rg u e  w h e th e r  th e y  c a n  be  reg a rd ed  as  a re flec tio n  o f  cu s to m ary  in te rn a tio n a l law. See 
T h o m a s  P o l l a n , supra  n o te  3, a t 68.
42 H ow ever, p rac tic es  o f  th e se  tw o  bo d ies, especially  in  d isp u te  s e tt le m e n t an d  
in te rp re ta tio n  o f  BITs b e ca m e  v e ry  im p o r ta n t  so u rces  o f  in te rn a tio n a l in v e stm e n t law. | 1 31
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regulation of FDI. The first one occurred in February 1979 -  the Islamic 
Revolution in Iran. After unprecedented expropriation of foreign 
property (mainly American) and seizure of the U.S. embassy in Tehran, 
the U.S. responded by freezing all Iranian assets in the U.S. The crisis was 
partially solved only in 1981, when w ith the active participation o f Algiers 
the rivals signed the so-called Algiers Declaration43, which resolved 
the hostage issues and formed the Iran-U nited States Claims Tribunal 
authorized to  settle expropriation claims44. The following years o f the 
Tribunal’s work resulted in a massive contribution to  the international 
practice of settlem ent expropriation claims and com pensation under 
international law45.

6.14. In 1982, the U.S. challenged the Canadian Foreign Investm ent Review Act 
(FIRA)46 alleging tha t Canada’s practices under FIRA violated Canada’s 
GATT obligations. This dispute forced to  include the issue of applying 
GATT principles to FDI in the agenda of the Uruguay Round. However, 
raising the issue of a universal foreign investm ent regulation within the 
framework of the G A TT/W TO  also proved to  be unsuccessful. The 
Agreem ent on the Trade-Related Investm ent M easures (TRIMs)47, as one 
of the products o f the Uruguay Round com prom ise, is no t a com plete 
investm ent agreem ent since it contains no rules on screening and 
establishm ent issues, repatriation of capital, free m ovem ent o f personnel, 
expropriation and, m ost importantly, adequate com pensation48. O n the 
other hand, experts note that the TRIMs Agreem ent clearly placed FDI 
issues on the W TO  agenda49. During the Doha Round, provisions of the 
2004 Framework Agreem ent explicitly excluded investm ent issues from

43 "The A lgiers D ecla ra tio n  o f  January  19, 1981, re p r in te d  in  20  IL M  224 (1981), 75 
AJIL 41 8  (1981).
44 See b ack g ro u n d  in fo rm a tio n  o n  th e  Iran -U n ited  S ta te s  C la im s T rib u n a l, available

45 T he list o f  aw ards  a n d  d ec isio n s  available a t: h ttp ://w w w .iu sc t.o rg /lis ts -e n g .h tm l 
(accessed  o n  S e p te m b e r 22, 2010). For m o re  d e ta ils , see  a lso  G eo rg e  H . A ld rich , W h a t 
C o n stitu tes  a  C om pensab le  Taking  o f  P roperty?  The D ecisions o f  th e  Ira n -U n ite d  S ta te s  
C la im s Tribunal, 88  A m . J. I n t ' l  L. 585 (1994).
46 S ee C an ad a -A d m in is tra tio n  o f  th e  F o reign  In v es tm en t R eview  A ct, (30th S upp.) 
G A T T  B.l.S.D. 140(1984).
47 A g re e m en t o n  T rad e  R ela te d -In v es tm e n t M easu re s  (T R IM S 1994), availab le  at: 
h ttp ://w w w .w to .o rg /en g lish /d o cs  e /legal e /1 8 - tr im s .p d f  (accessed  o n  S e p te m b e r 22, 
2010).

48 E ric  M . B urt, D evelop ing  C oun tries  a n d  th e  F ra m ew o rk fo r  N eg o tia tio n s  on  Foreign 
D irec t In v e s tm e n t in  th e  W orld  Trade O rg a n iza tio n , 1 2  Am . U. J. I n t ’l  L. & P o l ’y  1015, 
1 038(1997).
49 O E C D  T rad e  D irec to ra te , In v e s tm en t a n d  th e  Final A ct o f  th e  U ru g u ay  R ound: 
A P re lim in ary  S to ck tak in g  (O E C D  D oc. C O M /T D /D A F F E /IM E  (94) 56/R E V  1) 
5  (1994); M ark  K oulen , Foreign In v e s tm e n t in  th e  W T O , in  M u l t i l a t e r a l  R e g u l a t i o n  

o f  I n v e s t m e n t , T he H ague: K luw er Law In te rn a tio n a l 1 8 1 -2 0 3  (E .C . N ieu w en h u y s, 
M .M .T .A . B rus eds., 2001).
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the negotiations agenda50, however, experts and scholars insist that the 
G A TT/W TO  framework m ight still be used to resolve existing discord 
between the capital-exporters and developing states51 where the latter 
argue tha t restrictive investm ent policies are their sovereign right and 
an elem ent of national economic policy. Developing states consider 
liberalization of investm ent policies a danger of abuse by MNEs and a 
loss of sovereign control over national developm ent52. Indeed, despite 
the traditional separation between the trade and investment, the GATT/ 
W TO  roof appears to  be a m ore logical choice, especially if one recalls 
the futile attem pt to negotiate the M ultilateral Agreem ent on Investm ent 
(MAI) under the auspices of the OECD. The MAI initiative failed first of 
all because of the choice of the OECD as a venue (too many developing 
states were excluded from negotiations); secondly, NG Os resisted the 
MAI very stubbornly; finally, som e OECD m em ber states did not support 
the initiative53.

6.15. The current state of affairs in the international investm ent regime has a 
tendency for further complication. The spaghetti bowl of BITs and other 
IIAs54, many of which are “grounded in anachronistic assumptions”55 and 
hegemony of capital-exporting states56, w here contracting states are often 
deprived of an opportunity  to  in terpret IIAs provisions57, where capital- 
im porting states are afraid to apply regulatory m easures for public good 
and developm ent in order not to  invoke costly investment arbitration 
and measures protecting foreign investors, poses challenges for stability 
and legal certainty of the regime itself. Besides, as noted by Peterson, 
“[w]hile proposed agreements such as the OECD M ultilateral Agreement 
on Investm ent (M AI) were subjected to rigorous public scrutiny, many 
hundreds o f  bilateral agreements have entered into force without public 
notice or scrutiny. This reality casts some doubt on the oft-repeated claim

50 T h o m a s  P o l l a n , supra  n o te  3, a t 127; Ian  F. Ferguson , C h arle s  E. H a n ra h an ,
W illiam  H  C o o p e r  a n d  D anielle  J. L ang ton . The D oha  D eve lo p m e n t A genda: The W T O  
F ram ew ork  A greem en t. CRS R e p . O rd e r  C o d e  RL32645 3  (2005).
51 For exam ple, K ate M . S u pn ik  n o te s  th a t  th e re  is a possib ility  to  in tro d u ce  chan g es  
to  th e  IC SID  by u sing  an  analogy  w ith  th e  W T O  G en era l E x cep tio n s  (a rt. XX GA TT, 
a r t. X IV  G A TS, a r t.  I l l  T R IM S) to  re co n cile  d ifferences  in  a n  in te rn a tio n a l in v estm en t 
reg im e. See K ate M . S u p n ik , su p ra  n o te  36.
52 T h is  p o s itio n  w as m ad e  p u b lic  by  In d ia  a t th e  S in g ap o re  M in is te r ia l C onference .
See E ric  M . B urt, supra  n o te  48, a t 1017.
53 T h o m as  Po llan , supra  n o te  3, a t 125.
54 A s o f  th e  e n d  o f  2009, U N C T A D  re p o r te d  5 ,939 IIA s, see  su p ra  n o te  32, a t 81.
55 K ate M . Supn ik , su p ra  n o te  36, a t 347.
56 R o b e r t  C r a w f o r d ,  R e g i m e  T h e o r y  I n  T h e  P o s t - C o l d  W a r  W o r l d :

R e t h i n k i n g  N e o l i b e r a l  A p p r o a c h e s  T o  I n t e r n a t i o n a l  R e l a t i o n s , D a rtm o u th : 
D a rm o u th  P u b lish in g  G ro u p  (1 9 9 6 ) ;  R o b e r t  O .  K e o h a n e ,  A f t e r  H e g e m o n y : 

C o o p e r a t i o n  A n d  D i s c o r d  I n  T h e  W o r l d  O f  P o l i t i c a l  E c o n o m y , P rin ce to n :
P r in ce to n  U n ivers ity  P ress (2005).
57 For m o re  in fo rm a tio n  o n  th e  ex istin g  d ilem m as  o f  in v e stm en t tre a ty  in te rp re ta tio n , 
see  A n th ea  R o b erts , P ow er a n d  P ersuasion  in  In v e s tm e n t Trea ty  In te rp re ta tio n : The
D u a l Role o f  S ta te s , 1 0 4  A m . J. I n t ' l  L . 1 7 9  ( 2 0 1 0 ) .  I 1 3 3
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tha t the defeat o f the M A I was somehow a "major victory” fo r  critics 
o f unfettered globalization. For those who take the extreme view that 
investor protection is an illegitimate international goal, the sober reality 
is tha t there have been rather more 'losses’ than 'victories’ o f late, as 
bilateral treaties have proliferated with surprisingly little public notice”58. 
Eventually, one may conclude that shifting from m ultilateral efforts to 
bilateral negotiations is, in fact, not such a good solution but rather a 
tem porary measure.

6.16. According to Salacuse, today's international investm ent regime faces four 
major challenges:

-  disappointing regime results;
-  perceived defective decision-making process and unjustified 

constraints on national sovereignty;
-  divergence of participant expectations;
-  the im pact o f the global econom ic crisis59.

6.17. The above listed challenges are not new to the international investment 
regime. Once again it dem onstrates the old unsolved problem s that have 
been at stake for decades. Developing and transition economies are more 
and more frustrated with the existing "one-sided” rules of the game when 
private investors can successfully sue them  via international arbitration 
whenever new regulatory m easures are introduced60. W ithdrawal of 
Ecuador and Bolivia from the ICSID has not been considered a serious 
threat for the existing international investm ent regime, or at least no t so 
far. At the same time, omission of the investor-state dispute provision in 
the 2004 USA -  Australia FTA61, Russia’s non-ratification of the ICSID 
Convention62 and decision to  term inate its provisional application of the 
Energy C harter Treaty (ECT) as o f O ctober 18, 200963, Brazil’s refusal

58 Luke Eric P e te rso n , The G loba l G overnance o f  Foreign D irec t In ve stm e n t: M a d ly  
O ff  in  A l l  D irections, 19 F r i e d r i c h  E b e r t  S t i f t u n g  D i a l o g u e  o n  G l o b a l i z a t i o n  

O c c a s i o n a l  P a p e r s  25 (2005). T ollefson  s tre sses  th a t  "[ijn terna tiona l legal 
sovereignty" is so im p o r ta n t in  th e  co n tem p o ra ry  g lo b a l econom y th a t  “a n y  adverse  
im p a c ts  on  W estpha lian  sovereignty a re  m ore  th a n  o ffse t b y  th e  benefits  th a t  d erive  fr o m  
[p a rtic ip a tio n  in  th e  in te rn a tio n a l in ve stm en t]  reg im e” S ee C h ris  T ollefson, G am es  
W ith o u t Frontiers: Investo r  C la im s  a n d  C itizen  S u bm issions  U nder th e  N A F T A  Regim e, 
27 Ya l e  J. I n t ’l  L. 1 4 1 ,1 4 4  (2002); K ate M . Supn ik , su p ra  n o te  36, a t 350.
59 Jesw ald W . Salacuse, The E m erg ing  G lobal R eg im e f o r  In v e stm e n t, 51 H a r v . I n t ’l  

L. J. 427 (2010).
60 See, e.g., The S2B In v es tm en t W o rk in g  G ro u p , In tro d u c tio n : SO Years o f  B ITs is 
Enough, in  R e c l a i m i n g  P u b l i c  I n t e r e s t  i n  E u r o p e ’s  I n t e r n a t i o n a l  I n v e s t m e n t  

P o l i c y . EU I n v e s t m e n t  A g r e e m e n t s  i n  t h e  L i s b o n  T r e a t y  E r a : A R e a d e r , 

A m ste rd am : S ea ttle  to  B russels N e tw o rk  9 -10  (R. E ven ton  ed ., 2010).
61 USA -  A ustra lia  Free T rad e  A g re e m en t o f  M ay 18, 2004, availab le at: 
h ttp ://w w w .ustr .gov /trade -ag reem en ts/free-trade -ag reem en ts /austra lian -fta /fina l-tex t 
accessed  o n  S e p te m b e r 22, 2010).
62 T he  R ussian F ed era tio n  s ig n ed  th e  IC SID  C o n v en tio n  o n  June  16, 1992.
63 W h a t is R u ss ia ’s S ta tu s  w ith  th e  E nergy Charter?, availab le at: 
h ttp ://w w w .en ch a rte r.o rg /in d ex .p h p ? id = 1 8  (accessed  o n  S e p te m b e r 22, 2010).

http://www.ustr.gov/trade-agreements/free-trade-agreements/australian-fta/final-text
http://www.encharter.org/index.php?id=18
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to  participate in BITs and the ICSID Convention64 are m ore alarming 
signs for both investors and the host states. Thus, examples of Ecuador 
and Bolivia "resisting the global investment agenda”65 may be only the 
beginning. The m ost striking feature of the current state of affairs in the 
international investm ent regime is the fact that there have been more 
and more protectionist measures introduced by developed nations;66 
as a m atter o f fact, capital-exporting states switch roles w ith capital- 
im porting states in term s of sovereignty concerns and the necessity to 
protect public security and public policy. In relation to this matter, it is 
essential to rem em ber that it is not solely the recent world financial crisis 
that can be blam ed for this67. Increasing outw ard investments from the 
BRIC countries and other developing and transition economies (emerging 
markets)68 pose new challenges for the existing BITs and investment 
arbitration designed to  protect investors from the developed nations. 
It rem ains a million dollar question how the existing ICSID regime or 
any other investment arbitration will react in case a developing state 
challenges regulatory measures introduced by a developed state.

6.18. Recent developm ents in the EU, namely the Lisbon Treaty com ing into 
force and allocation o f FDI to the com m on commercial policy pursuant to 
art. 207 TFEU, pose more questions than answers. Com m on commercial 
policy does not include portfolio investments which, along with direct

64 Brazil c o n c lu d ed  a  few  BITs (14  as  o f  2 0 0 6 ) ,  n o n e  o f  th e m  h as  b e en  ra tified .
65 A n to n io  T ricarico , R o b erto  Sensi, B oliv ia  R esisting  th e  G loba l In ve stm e n t A genda , 
in  R e c l a i m i n g  P u b l i c  I n t e r e s t  In  E u r o p e ’s  I n t e r n a t i o n a l  In v e s t m e n t  P o l i c y . 

E u  I n v e s t m e n t  A g r e e m e n t s  I n  T h e  L i s b o n  T r e a t y  E r a : A  R e a d e r , A m sterdam : 
S ea ttle  to  B russels N e tw o rk  3 5 -3 6  (R. E ven ton  ed ., 2010).
66 O E C D , S t a t u s  R e p o r t :  I n v e n t o r y  O f  I n v e s t m e n t  M e a s u r e s  T a k e n  

B e t w e e n  1 5  N o v e m b e r  2 0 0 8  A n d  1 5  J u n e  2 0 0 9  ( 2 0 0 9 ) ;  U n i t e d  N a t i o n s ,  U N C T A D  
W o r l d  I n v e s t m e n t  R e p o r t  2 0 0 6 : F D I  F r o m  D e v e l o p i n g  A n d  T r a n s i t i o n  

E c o n o m i e s :  I m p l i c a t i o n s  F o r  D e v e l o p m e n t  X V III-X IX , N ew  York an d  G eneva: 
U n ited  N a tio n s  P u b lica tio n s  ( 2 0 0 6 ) ;  K arl P. Sauvan t, R eservoirs o f  th e  Future, in  W h a t ’s  

N e x t ?  S t r a t e g i c  V i e w s  O n  F o r e i g n  D i r e c t  I n v e s t m e n t ,  ISA , U C T A D , W AIPA 
91 (S. Passow , M .R u n n b eck  eds., 2 0 0 5 ) ;  Karl P. Sauvan t, W e M u s t  G u a rd  A g a in st  
G row ing  P ro tec tion ism , S h a n g h a i  D a i l y  (A ugust 4 ,  2 0 0 9 ) ;  K arl P. S auvan t, The Rise 
o f  F D I P ro tection ism , in  O c o  I n s i g h t - A  N e w  I n v e s t m e n t  P a r a d i g m ,  O c o  G l o b a l  

31 ( 2 0 0 8 /0 9 ) .

67 F o r exam ple, in c rea s in g  in v estm en ts  by  sovereign  w ealth  fu n d s  (SW Fs) from  
Russia, C h in a  a n d  G u lf  S ta te s  a re  m e t b y  d e v elo p ed  s ta tes  w ith  cau tio n . G e rm a n  
C h an ce llo r M erkel n o ted : "[W Jith  those sovereign fu n d s  w e n o w  ha ve  a  n ew  a n d  
com plete ly  u n k n o w n  e le m e n t in  c ircu la tion .... O n e  c a n n o t s im p ly  reac t a s  i f  these are  
com plete ly  n o r m a l fu n d s  o f  p r iv a te ly  p o o led  cap ita l."  See C a r te r  D ougherty , Europe  
Looks a t  C ontrols on  S ta te -o w n e d  Investors, I n t ’l  H e r a l d  T r i b ., July 1 3 , 2 0 0 7 .

68 In 2007, em erg in g  m ark e ts  a c c o u n te d  fo r 15% o f  g lobal o u tw a rd  FD I flow s, in 
2009, a lm o s t 9% o f  all FDI o u tflow s c am e  from  BRIC  c o u n trie s . See U n i t e d  N a t i o n s , 

U N C T A D  W o r l d  I n v e s t m e n t  R e p o r t  2 0 1 0 : I n v e s t i n g  I n  A  L o w - C a r b o n  

E c o n o m y , N ew  York a n d  G eneva: U n ited  N a tio n s  P u b lica tio n s  7  (2010); Karl P. Sauvan t, 
Is th e  U S R eady  fo r  th e  F D I f r o m  E m erging  M arkets: The C ase o f  C hina , in  F o r e i g n  

D i r e c t  I n v e s t m e n t  F r o m  E m e r g i n g  M a r k e t s : T h e  C h a l l e n g e s  A h e a d , N ew  
York: Palgrave M acm illan  (K. P. Sauvan t, G . M cA llister, W. A . M asch ek  eds., 2010).
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investments, are normally covered by BITs. In term s of the existing BITs 
between M em ber States and third countries, the European Com mission 
acknowledged that it would be impossible for the Union to abruptly take 
over negotiation com petencies from M em ber States69. At the same time, 
the proposed scheme authorizing M em ber States to negotiate new  BITs 
and/or re-negotiate the existing treaties will hardly solve the problems 
already at stake. W ithdrawal of the authorization from M em ber States 
by the Com mission are highly unlikely, resistance of individual M em ber 
States and absence of a com m on (model) EU BIT tem plate70 will take their 
toll. O n the other hand, individual efforts of some M em ber States have 
been far from successful, especially when BITs w ith big players like the US 
o r Canada are involved, here the bargaining power of small M em ber States 
is crucial. M em orandum  of U nderstanding Concerning the Applicability 
and the Preservation of Bilateral Investm ent Treaties Concluded between 
the US and the New EU M em ber States, or Countries -  Candidates 
for Accession signed in Septem ber 200371 by no means accelerated or 
facilitated negotiations with the US. G overnm ent of the Czech Republic, 
generally perceiving BITs as a “necessary evil"72, has been disappointed 
w ith its new BIT w ith Canada which has replaced the 1990 BIT now 
incompatible w ith EU law73. Renegotiation of the existing BITs might 
encounter the stubborn position of third countries on such cornerstone 
issues as, for example, non-discrim inatory application of capital transfer 
restrictions by the EU74, besides, new issues caused by environm ental and

69 C o m m u n ic a tio n  fro m  th e  C o m m iss io n  to  th e  C ouncil, th e  E u ro p ean  P a rliam en t, 
th e  E u ro p ean  E co n o m ic  a n d  Social C o m m itte e  a n d  th e  C o m m itte e  o f  th e  R egions 
to w a rd s  a  co m p reh en siv e  E u ro p ea n  in te rn a tio n a l in v e stm en t policy, C O M  (2010) 343 
final (B russels, July 7 ,2 0 1 0 ); P roposa l fo r a reg u la tio n  o f  th e  E u ro p ean  P a rliam e n t a n d  o f 
th e  C o u n cil e stab lish in g  tran s itio n a l a rra n g e m e n ts  fo r b ila te ra l in v e stm en t a g re em en ts  
b e tw een  M em b e r S ta te s  a n d  th ird  c o u n trie s , C O M  (2010) 344 final (B russels, July 7, 
2010).
70 T h o m as  E ilm ansberger, B ila tera l In v e s tm e n t Treaties a n d  E U  Law, 46  C M L  R e v .  

383 ( 2 0 0 9 ) ;  A rm a n d  d e  M es tra l С. М., Is A  M o d e l E U  B I T  Possible -  o r  E ven D esirable?  
3  ( 2 1 )  C o l u m b i a  FD I P e r s p e c t i v e s  ( 2 0 1 0 ) .

71 U n i t e d  N a t i o n s  C o n f e r e n c e  o n  T r a d e  a n d  D e v e l o p m e n t , R e c e n t  D e v e l 

o p m e n t s  i n  In t e r n a t i o n a l  I n v e s t m e n t  A g r e e m e n t s , (U N C T A D /W E B /IT E / 
IT T /2 0 0 5 /1 ) , N ew  York a n d  G eneva: U n ited  N a tio n s  P u b lica tio n s  6  (2005).
72 Filip Сегпў, Jaroslav H eyduk , R eport: C zech -  C a n a d ia n  B I T  C oncluded, in  C z e c h  

Y e a r b o o k  o f  I n t e r n a t i o n a l  L a w . S e c o n d  D e c a d e  A h e a d : T r a c i n g  t h e  G l o b a l  

C r i s i s  3 4 0 ,  3 4 2  ( A .  B elohlavek, N . R o zeh n a lo v i eds., 2 0 1 0 ) .

73 Ibid.
74 See th e  re c en t ECJ case  law: Ju d g m en t o f  3 M arch  2009, C ase  205 /06 , C om m ission  
o f  th e  E uropean  C o m m u n itie s  v R epublic  o f  A u s tr ia  [2009] 2  C .M .L .R . 50; Ju d g m en t o f 
3  M arch  2009, C ase  249 /06 , C om m ission  o f  th e  E uropean  C o m m u n itie s  v K ingdom  o f  
Sw eden  [2009] 2  C .M .L .R . 49; Ju d g m en t o f  19 N o v e m b er 2009, C ase  118/07, C om m ission  
o f  th e  E uropean  C o m m u n itie s  v  R epub lic  o f  F in la n d  [2009], availab le  at: 
h ttp ://eur-lex .europa.eu /L exU riS erv /L exU riS erv .do?uri= C E L E X :62007I0118:E N :H T M L  
(accessed  o n  S e p te m b e r 29, 2009). F o r c ritic a l c o m m e n ts  o n  th e  ECJ p o s itio n  a n d  on 
th e  g en era l EU p o s itio n  to w ard  re -n e g o tia tio n , see  E ileen  D en za , B ila tera l In ve stm e n t

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007I0118:EN:HTML
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other public policy concerns might further complicate the process. In 
any case, this time, th ird  countries will not be that willing to unilaterally 
accept conditions offered by individual M em ber States, position of BRIC 
countries and other emerging m arkets might be especially strong. Re
negotiation of the existing BITs will give the latter a unique chance to 
broaden both their rights as host and hom e states.

6.19. As I have argued a t the beginning of this paper, the history is cyclic. The 
existing BITs-based international investment regime is challenged more 
and m ore often. Nowadays, the issue of a multilateral investm ent treaty 
is at stake once again. O ld N orth-South issues of state sovereignty and 
investors’ protection are now accom panied by new concerns of both 
developed and developing economies. Political concerns o f the developed 
nations toward growing outw ard investments from the em erging markets 
are counterbalanced by the em erging m arkets’ willingness to  secure 
equal rules of the game w here the old stereotypes of the Cold W ar should 
not apply. It is very unlikely that this discord can be effectively solved 
via BITs, it will only further defragm ent the existing legal and policy 
framework, let alone sustainable developm ent and good governance. The 
new MAI initiative is hard to  imagine being successful under the present 
conditions, irrespectively of the prospective venue (UN, W TO, OECD, 
IMF, W orld Bank). Gradual modification o f the ICSID and closer regional 
co-operation {e.g., between the EU and ASEAN, NAFTA, MERCOSUR, 
perhaps even BRIC countries as one entity) seem to be m ore feasible as 
provisional measures. International investment regime can and m ust be 
re-shaped.

S u m m a ries

DEU [Internationales Investitionsrecht: 1st d ie Z e it re if fu r  Anderung des
traditionellen Systems bilateraler Investitionsschutzabkommen (BIT)?}
Der vorliegende Beitrag argumentiert, dass der gegenwdrtige Internatio
nale Rahmen fiir  Investitionen, der vorrangig a u f bilateralen Investitions
schutzabkommen (BITs) beruht, an die Grenzen seiner Kapazitdt gestossen ist, 
was den Einsatz als effizientes Instrument zur Regulierung grenziiberschrei- 
tender Investitionen anbelangt. Die wachsende Zahl von Investitionsschutzab
kommen (IIAs) schreibt ein internationales Investitionsrecht fort, das defrag- 
mentiert ist, und unterstreicht dessen Charakter noch. Dariiber hinaus ist der 
vorhandene rechtliche Rahmen kaum in der Lage, die Bediirfnisse der Industri- 
enationen zu befriedigen, die sich m it zunehmenden Investitionen seitens vor- 
mals kapitalimportierender Volkswirtschaften (wie z.B. den BRIC-Staaten) und 
seitens Staatsfonds auseinandersetzen.
Aufgrund der historischen Erfahrung dass eine neue Alternative fiir  multi
la tera l Investitionsabkommen in naher Zukunft wahrscheinlich keinen Erfolg

Treaties a n d  E U  R ules on  Free Transfer: C o m m e n t o n  C om m iss ion  v  A u s tr ia , C om m ission  
v  S w eden  a n d  C o m m iss io n  v  F in land , 35 (2) E. L. R e v .  263 (2010). 1 3 7
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haben diirfte. Es ist dock denkbar, dass die internationale Gemeinschaft die 
regionale Zusammenarbeit vertieft und den Abschluss regionaler Investitions
schutzabkommen fordert, die den aktuellen Anforderungen besser gewachsen 
sind. Das kann zu einer Ubergangsstuffe werden, mit der Wegfiir die Aushand- 
lung eines multilateralen Investitionsabkommens (MAI) bereitet wird, das noch 
immer a u f der internationalen Tagesordnung steht.

CZE [M ezindrodni investicni prdvo: Je cas zm en it tradicni system bilaterdlnich
investidnich dohod?]
Tato stat' polemizuje se skutecnosti, ze soucasny mezindrodni rezim ochrany 
investic zalozeny pfevdzne na dvoustrannych dohoddch о podpofe a ochrane 
investic (BID) vycerpdvd svoji kapacitu dcinneho ndstroje pro regulaci 
mezindrodnich investic. Rostouci pocet mezindrodnich dohod о investicich 
(IIA) dale prohlubuje a zvyrazhuje roztristenost dpravy mezindrodnich 
investidnich predpisd. Stdvajici rezim navic rndze jen s tiz i vyhovit potrebdm  
vyspdlych zemi, ktere fesi namstajici investice z  byvalych zemi dovdzejicich 
kapitdl (парк zeme BRIC), a suverdnnich investidnich fondu.
Na zdkladd historickych zkusenosti neni v blizkd budoucnosti pravdepodobnd 
realisticky odekdvat dspdch novd iniciativy к uzavreni multilaterdlni investicni 
dohody. Mezindrodni komunita vdak mdze prohloubit regiondlni spoluprdci 
a podporit uzavirdni regiondlnich investidnich dohod, jez jsou urdeny к tomu, 
aby lepe reflektovaly aktudlni probldmy a vyzvy. Timto by mohl byt vytvoren 
dodasny ndstroj, ktery by usnadnil vyjedndni vicestrannd investicni dohody 
(MAI), jez stale zdstdvd na programu mezindrodniho jedndni.

POL [Migdzynarodowe prawo inwestycyjne: czas na zm iany w tradycyjnym
systemic BIT?]
Niniejszy artykul stwierdza, ze aktualny rezim inwestycji mi§dzynarodowych 
przewaznie opiera si§ na dwustronnych umowach о ochronie i wzajemnym 
popieraniu inwestycji (BIT) i wyczerpuje swoje mozliwosci efektywnego narz§dzia 
regulacji inwestycji miqdzynarodowych. Choc wydajesi? malo prawdopodobne, 
aby nowa inicjatywa wielostronnych umow о ochronie i wzajemnym 
popieraniu inwestycji odniosta sukces, spolecznosd mi$dzynarodowa moze 
pogtybiad wspdiprac? regionalnq i dqzyd do zawierania regionalnych umow 
inwestycyjnych, lepiej dostosowanych do aktualnych wyzwan.

FRA [Droit des investissements internationaux: le m om ent est-il venu de modifier
le systeme traditionnelfondd sur les traitds bilateraux d ’investissement ?]
Cet article relate que le regime d'investissement international actuellement 
en vigueur, basd en premier lieu sur les traitds bilatdraux d ’investissement 
(TBI), perd de son efficacite dans le domaine de la regulation des placements 
internationaux. Bien qu’il soil peu probable que la mise en oeuvre d’un nouveau 
projet de traitd multilateral soit couronnde de succds, il est possible que la 
communautd internationale elargisse la cooperation rdgionale et favorise la 
conclusion de traitds rdgionaux d'investissement mieux adaptes aux ddfis 
actuels.



International Investm ent Law: Is it Time to  Change the Traditional BIT System?

RUS [Закон о зарубеж ных инвест ициях: не пора ли  менят ь т радиционную  
систему двусторонних инвест иционны х соглашений?]
В настоящей статье приводятся доводы в пользу того, что нынешний 
режим международных инвестиций, главным образом основанный на 
двусторонних инвестиционных соглашениях (BIT), уже исчерпывает 
себя в качестве эффективного инструмента регулирования зару
бежных инвестиций. Хотя маловероятно, что новая инициатива о 
заключении многосторонних инвестиционных соглашений возымеет 
успех, международное сообщество может укрепить сотрудничество 
на региональном уровне и активнее заключать региональные инвести
ционные соглашения, которые в большей мере отвечают современным 
требованиям.

ES [Ley de inversion internacional: gEs hora de cam biar el sistema de TBI
tradicional?]
El artlculo argumenta que el regimen de inversion internacional actual, basado 
principalmente en tratados bilaterales de inversion (TBI), estd agotando su 
capacidad сото herramienta eficaz para regular la inversion internacional. 
Aunque el dxito de una iniciativa de tratado de inversion multilateral nueva 
es improbable, la comunidad internacional puede ahondar en la cooperacion 
regional у  fomentar la conclusidn de tratados de inversion regional mejor 
disenados para los desafios actuales.
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A bstrac t I This article explores the obstacles tha t may 
exist fo r  states to bring counterclaims before an invest
m ent treaty tribunal and  analyses the reasoning o f  the 
tribunals tha t have have refused to hear such counter
claims. In relation to the key question o f jurisdiction, 
the ICSID Convention and  the UNCITRAL Rules both 
provide in principle fo r  counterclaims. The question thus 
often becomes one o f  consent and whether an investor- 
state dispute resolution provision in a B IT  encompasses 
counterclaims -  an issue tha t always requires careful 
consideration o f the treaty language. The investor’s con
sent is also discussed as well as the law applicable to such 
counterclaims. In order fo r  counterclaims to be adm is
sible they m ust be connected to the prim ary claims, but 
the nature o f  such a connection is not self-evident. The 
article concludes that the test established in the M ay 2004 
decision in Saluka Investments B V  v. Czech Republic was 
too strict, and leads to it being near-impossible fo r  states 
to succeed in having their counterclaims heard, which is 
regrettable.
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7.01. Investm ent treaty arbitration is often seen as a form of internationalised 
adm inistrative law1 whereby the respondent state is brought to task for 
treating a foreign investor in a m anner that violates its treaty obligations. 
However, on closer look there is nothing that fundamentally prevents 
the m echanism from being used also to  adjudicate the state’s grievances 
against the investor.
It is undoubtedly the case that

... the investor m ay a t all times choose to consent to the admissibility o f  
the host Sta te’s counterclaim; which it m ay be advised to do, considering 
the tim e and money th a t can be saved by consolidating the parties' 
claims in one set o f  proceedings2.

7.02. As laudable as such strive for efficiency is, it is unlikely to  occur in practice. 
From the point of view of the investor there is nuisance value in forcing 
the state to initiate its claims before a separate forum 3 -  a concern that 
often plays a role in arbitration and litigation strategy -  w ith a potential 
deterrent effect that will lead to such claims never being heard. There is 
also the more “presentable” concern of turning the eye of the tribunal 
away from the state’s actions and focusing m ore on the behaviour o f the 
investor, with the risk of detrim ental effect on the tribunal’s perception 
of the main claims as well. For these and a m ultitude of other possible 
reasons, litigants have, as a practical matter, throughout tim e sought to 
challenge jurisdiction of an arbitral tribunal to hear the claims of their 
adversaries once a dispute has arisen. As a result, trying to  get investors to 
agree to hear all disputes before the same tribunal for the sake of efficiency 
seems in m ost cases unrealistic4.

7.03. This article will explore what are the obstacles that may exist for states 
to bring counterclaim s before an investm ent treaty tribunal and whether 
tribunals when they have refused to hear such counterclaim s have been 
correct to do so or not5.

1 G us van  H a rte n  & M artin  L oughlin , In v e s tm e n t T rea ty  A rb itra tio n  a s  a  Species  
o f  G loba l A d m in is tra tiv e  L aw , 17 (1) EJIL 121 (2006); R udolph  D olzer, The Im p a c t o f  
In te rn a tio n a l In v e s tm e n t Treaties on  D o m estic  A d m in is tra tiv e  L aw , Ъ1 I n t e r n a t i o n a l  

L a w  a n d  P o l i t i c s  953, 970 (2005).
2 H ege E lisabe th  V eenstra-K jos, C oun terc la im s by H o st S ta te s  in  In v e s tm e n t T rea ty  
A rb itra tio n , 4  (4) T D M  1 (2007).
3 W h e th e r  b e fo re  d o m e stic  c o u r ts  o r  a  sep a ra te  a rb itra l fo ru m , d e p en d in g  o n  th e  
n a tu re  o f  th e  c o u n te rc la im s  a n d  o th e r  c ircu m stan ces .
4 Investo rs a re  m u c h  m o re  w illing to  agree to  conso lidation  an d  o th e r  efficiency 
devices w hen  th e  q u e stio n  is o n e  o f  hearin g  m ore  o f  th e ir  c laim s, o r  c la im s o f  th e ir  fellow 
sh areh o ld e rs  o r  o th e r  re la ted  pa rtie s , in  a single se t o f  p roceed ings: see, eg. th e  A g u a s  
a n d  V ivendi v. A rgen tina  case, w here  th e  tr ib u n a l issued  a  single d ecision  o n  ju risd ic tion , 
even  th o u g h  th e  p ro ceed in g s  b ro u g h t by  th e  th re e  ind iv idual sh areh o ld e rs  w ere  n o t only 
b ro u g h t u n d e r  d ifferen t BITs, b u t even  governed  by  d ifferen t a rb itra tio n  rules: Suez, 
Sociedad  G eneral d e  A g u a s d e  Barcelona S.A ., a n d  V ivendi U niversal S.A . v. A rgen tina , 
ICSID C ase No. A R B /03/19, D ecision  o n  Ju risd iction  o f  A ugust 3, 2006, paras. 7 a n d  19.
5 O nly  o n e  publicly  available in v estm en t trea ty  aw ard  considers  c o u n te rc la im s o n  
th e ir  m erits , b u t su m m arily  d ism isses th e m  w ith o u t any  d e ta iled  (o r useful) analysis: 
G enin  a n d  others v. E stonia, ICSID C ase N o. A R B /99/2 , A w ard o f  June 25, 2001,
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7.04. We will consider first below the question of jurisdiction and conclude that 
both the ICSID Convention6 and UNCITRAL Rules7 in principle provide 
for counterclaims. W e will next look at the parties’ consent and w hat kind 
of language is necessary for an investor-state dispute resolution provision 
in a Bilateral Investm ent Treaty (BIT) to  encompass counterclaims. We 
will also discuss the investor’s consent and w hat m ust the law applicable 
to the dispute be for counterclaim s to be possible. We will then tu rn  to the 
connection that m ust exist between the main claims and counterclaims, 
focusing in particular on the May 2004 Decision on Jurisdiction over the 
Counterclaims in Saluka Investments B V  v. Czech Republic^. In our view 
the test established in that case was probably too strict, and leads to  it 
being near-impossible for states to succeed in having their counterclaims 
heard by investm ent treaty tribunals.

I. Determining Jurisdiction under the ICSID 
Convention and UNCITRAL Rules

7.05. In order for counterclaim s to be successful, the first step is naturally 
to  ensure that the tribunal has jurisdiction to hear them. The ICSID 
Convention and the UNCITRAL Rules in principle provide for 
counterclaims, so the starting point should be to ascertain w hether in the 
right factual circum stances a tribunal has jurisdiction to hear them.

1.1. IC S ID  R ules

7.06. Article 46 of the ICSID Convention provides as follows:
Except as the parties otherwise agree, the Tribunal shall, i f  requested 
by a party, determine any incidental or additional claims or counter
claim s arising  directly o u t o f  the sub ject-m atter o f  the  d ispu te  
provided tha t they are within the scope o f the consent o f the parties and  
are otherwise within the ju risd ic tion  o f the Centre. (Emphasis added.)9

7.07. First it should be noted that the ICSID Convention thus specifically 
provides for counterclaims. This is o f course standard in contractual 
disputes, o f which ICSID hears som e every year, but nothing in the text of 
Article 46 suggests that it is lim ited to contractual disputes and excludes 
investm ent treaty arbitrations.

paras. 376-8. T he tr ib u n a l d id  n o t d iscuss its  ju risd ic tio n  over th e  coun terc la im s, o r 
w h e th e r  th e y  w ere  adm issib le, p resum ab ly  becau se  th e  issue w as n o t ra ised  by  th e  parties .
6 C o n v en tio n  o n  th e  S e ttlem en t o f  In v es tm en t D isp u tes  B etw een  S ta te s  a n d  N a tio n a ls  
o f  O th e r  S ta te s  (a d o p te d  18 M arch  1965, e n te re d  in to  fo rce  14 O c to b e r  1966) 575 
U N T S  159 (IC SID  C onven tion).
7 T he A rb itra t io n  R ules o f  th e  U n ited  N a tio n s  C o m m issio n  o n  In te rn a tio n a l T rade  
Law, a d o p te d  o n  28 A pril 1976, a m e n d ed  in  June  2010 (U N C IT R A L  Rules).
8 S a lu k a  In ve s tm en ts  B V  v. C zech R epublic , U N C IT R A L  a rb itra tio n , D ecis ion  on  
Ju risd ic tio n  o v e r th e  C zech  R epublic 's  C o u n te rc la im  o f  7  M ay 2004 (Sa luka  v. Czech  
Republic).
9 S ee a lso  R ule 40  (1) o f  th e  IC SID  Rules o f  P ro ce d u re  fo r A rb itra tio n  P ro ceed in g s  
(IC SID  A rb itra tio n  Rules). I 1 ^ 3
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7.08. Secondly, the conditions for counterclaims being within the scope of the 
ICSID Convention are identity of subject-m atter with the main dispute, 
parties’ consent for the counterclaims to be arbitrated before ICSID 
and jurisdiction of an ICSID tribunal to hear them . There is nothing 
controversial about these conditions, and it is easy to  see that states’ 
counterclaim s could fulfil them, as a m atter o f principle. The issue of 
jurisdiction is considered first below, before turning to "subject-m atter”. 
Consent will be discussed separately in section 2.

7.09. ICSID has jurisdiction  over disputes that fall under Article 25 of the 
Convention, which provides in relevant part that it extends to  "any legal 
dispute arising directly ou t o f  an i n v e s t m e n t The intentional lack of 
definition10 of the word “investment" has precipitated a wealth of case- 
law and commentary, bu t for present purposes it suffices to note that as 
long as the main claims arise out of an investm ent that passes the test in 
Article 25 (whatever that test may be), counterclaims that arise out of the 
same investm ent should com e within ICSID jurisdiction11.

7.10. The requirem ent in Article 46 of the ICSID Convention that the counter
claims "aris[e] directly ou t o f  the subject-matter o f  the dispute" is additional 
to  the jurisdictional requirem ents in Article 25 and thus pertains to the 
admissibility o f such counterclaim s12.

7.11. It is not immediately clear w hether the "subject-matter" o f the dispute 
in Article 46 is som ething different than the “investment!' in Article 25. 
Moreover, is “subject-m atter” a legal or fa c tu a l concept?

7.12. The same subject-m atter is probably som ething different -  and narrower 
-  than the same investm ent as that term  is used in Article 25 of the ICSID 
Convention (a “dispute arising directly ou t o f an investm ent”). If it were 
not, there would have been no reason to add the word "subject-matted  
to  Article 46, since the question of "jurisdiction" would in any event have 
covered the issue. But in the authors’ opinion there is no reason to imply 
a requirem ent of a legal connection into the term  "subject-matter". If 
this had been the intention, it could have been clearly stated, like it is in 
Article 25, which refers to a "legal dispute". It should be enough that the 
claims and counterclaims arise directly out of the same subject-m atter as 
a m atter offac t, as indicated in the official “Notes" that accom panied the 
first version of the ICSID A rbitration Rules:

[T]o be admissible such claims m ust arise "directly" ou t o f  the “subject- 
m atter o f  the dispute” (French version: T’objet du differend": Spanish

10 R ep o r t o f  th e  E xecutive  D ire c to rs  o f  th e  In te rn a tio n a l B ank fo r R ec o n s tru c tio n  an d  
D e v e lo p m en t o n  th e  C o n v en tio n  o n  th e  S e ttle m e n t o f  In v e s tm e n t D isp u tes  b e tw een  
S ta te s  a n d  N a tio n a ls  o f  O th e r  S ta tes, 18 M arch  1965, p a ra . 27.
11 A ssu m in g  th a t  th e y  fulfil th e  o th e r  ju r isd ic tio n a l re q u ire m e n ts  re la tin g  to  
n a tio n a lity  a n d  tim ing .
12 C h r i s t o p h  S c h r e u e r , L o r e t t a  M a l i n t o p p i , A u g u s t  R e i n i s c h  &  A n t h o n y  
S i n c l a i r , T h e  ICSID  C o n v e n t i o n : a  c o m m e n t a r y  o n  t h e  C o n v e n t i o n  o n  t h e

S E T T L E M E N T  OF IN V E S T M E N T  D IS P U T E S  B E T W E E N  S T A T ES A N D  N A T IO N A L S  O F  O T H E R

S t a t e s ,  C am bridge: C am b rid g e  U niversity  P ress 7 3 2 -3 ,7 5 1  (2nd ed. 2009).
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version: l a  diferencia'9. The test to satisfy this condition is whether the 
fa c tu a l  connection between the original and  the ancillary claim is so 
close as to require the adjudication o f  the latter in order to achieve the 
fin a l settlem ent o f the dispute . . . ! 3

7.13. A lthough it is not enough that the counterclaim  relates to  the same 
“investm ent” as the main claim, it should be enough that there is a factual 
nexus with the claims themselves -  for example when the state's actions 
of which the investor complains in the main claim were driven by the acts 
that constitute the heart of the counterclaim.

1.2. U N C IT R A L  R ules

7.14. The UNCITRAL Rules used to be ostensibly in a sense m ore problematic 
in this respect, as they limited counterclaim s to  those “arising out o f  the 
same contract” as the prim ary claim (former Article 19(3)). In another 
sense, the test in the UNCITRAL Rules is m ore straight-forward than 
the ICSID Convention, and thus less problematic. Be that as it may, the 
language in form er Article 19(3) of the UNCITRAL Rules merely m irrors 
the language of form er Article 1(1), referring to “disputes in relation to
[a] contract”. If the language in Article 1(1) is broad enough to  perm it 
disputes under a BIT, presumably Article 19(3) perm its counterclaims 
if the usual conditions (mainly jurisdiction and consent) are met. The 
only UNCITRAL BIT arbitration that considered counterclaim s in 
detail {Saluka v. Czech Republic) appears to  have believed this was the 
case, since Article 19(3) was not even discussed by the tribunal in any 
meaningful way.

7.15. If the concern was ever anything other than academic, it should no longer 
be so in the future. The revised version of the UNCITRAL Rules that 
applies to arbitrations brought under BITs concluded after 15 August 
2010 removes the reference to  “the same contract” and provides for 
counterclaim s as long as the tribunal has jurisdiction to hear them  (new 
Article 21(3)). This is not a coincidence. The report that was commissioned 
by UNCITRAL to kick off the revision process already noted that 
“[tjhe lim itation to contracts [in Article 19(3)] is simply inappropriate to 
arbitrations arising under international treaties”1*.

7.16. However, since the new UNCITRAL Rules only apply to disputes under 
BITs that have been concluded after their entry into force in August 2010 
(unless the BIT specifies that arbitrations are to  be conducted under the

13 N o te s  to  th e  IC SID  A rb itra t io n  R ules (1968), N o te  В (a) to  Rule 40, re p r in te d  in  1 
IC SID  R e p o r t s  6 3 ,  100 (em phasis  added ). A s d iscu ssed  below , th e  re q u ire m e n t o f  a 
legal c o n n e c tio n  im p o se d  in  th e  U N C IT R A L  a rb itra tio n  o f  S a lu k a  v. C zech  R epublic  
w as in  th e  a u th o rs ’ o p in io n  a lso  m isplaced .
14 Jan  P au lsson , G e o rg io s  P e tro ch ilo s , R evision  o f  th e  U N C IT R A L  A rb itra tio n  Rules, 
p a ra . 174 (2006). A vailable at:
h ttp ://w w w .u n c itra l.o rg /p d f/e n g lish /n ew s /a rb ru le s  re p o r t .p d f  
(accessed  o n  S e p tem b e r 27, 2010).
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UNCITRAL Rules “as then in force”13), the old UNCITRAL Rules will 
still govern investment disputes for years to  come. But as seen above, this 
should not be a hindrance to a state introducing counterclaim s in such 
proceedings: if investm ent claims arise out of a "contract", counterclaims 
arise presumably out o f “the same contract”13.

7.17. Accordingly both the ICSID Convention and the UNCITRAL Rules 
provide for the possibility o f respondent state counterclaims, as long as 
the parties have consented to  have them  arbitrated.

II. Consent
7.18. Consent being the cornerstone of arbitration, it is param ount that the 

parties have agreed to  have the state’s counterclaim s arbitrated. In a 
norm al contractual relationship this is hardly problem atic, w ith the 
arbitration agreem ent being intended to  cover both parties’ grievances as 
a m atter of course. In the case of investm ent treaty arbitration the term s 
of the consent given in the BIT m ust be carefully scrutinised to determ ine 
whether they are intended  to  cover counterclaim s as well17. If this is the 
case, the investor’s consent must be interpreted to also extend to such 
counterclaims.

7.19. However, a further hurdle, also covered by the dispute resolution clause 
in the BIT, is the law applicable to the dispute. As the BIT itself imposes 
no obligations on investors in the vast majority of cases, the arbitration 
agreem ent should refer to  disputes that can also be brought under 
dom estic law for counterclaim s to be within the tribunal’s jurisdiction.

I I . l .  D isp u te  R eso lu tio n  C la u se s  in  BITs

7.20. The term s o f dispute resolution clauses in BITs differ, and such differences 
should be given effect. This means that when the clause refers to claims 
“arising from investm ents” and in particular when the clause appears to 
make it possible for the state to initiate the arbitration as well, a tribunal 
has no reason not to  give effect to  the text and purpose of such a clause and 
find that the state has consented to  have such counterclaims arbitrated.

15 E.g. A g re e m en t b e tw een  th e  G o v e rn m e n t o f  th e  C zech  a n d  Slovak Federal R epublic 
a n d  th e  G o v e rn m e n t o f  th e  R epub lic  o f  F in land  fo r th e  P ro m o tio n  a n d  P ro te c tio n  o f  
In v es tm e n ts  (a d o p te d  6  N o v em b er 1990, e n te re d  in to  force 23 O c to b e r  1991), A rt. 8(1)
(b).
16 Z a c h a ry  D ouglas h a s  a rg u ed  th a t  th e  re lev a n t co n sid e ra tio n  fo r th e  p u rp o s e  o f 
u s ing  th e  (old) U N C IT R A L  Rules to  b rin g  a  c la im  a n d  p o ten tia lly  a  co u n te rc la im  u n d e r  
a n  in v e stm en t tre a ty  sh o u ld  n o t be  th e  legal so u rc e  b u t ra th e r  th e  object o f  th e  p r im a ry  
c la im , nam ely  th e  in v estm en t: Z a c h a r y  D o u g l a s , T h e  I n t e r n a t i o n a l  L a w  o f  

I n v e s t m e n t  C l a i m s , C am b rid g e : C am b rid g e  U niversity  P ress 257 (2009).
17 A  fu r th e r  p e r tin e n t issue  in  th e  c o n te x t o f  c o u n te rc la im s  is th e  issue  o f  id e n tity  o f  
th e  p a rtie s  to  th e  d isp u te : P a rties  c an  on ly  c o n se n t to  a d ju d ic a te  d isp u te s  to  w h ic h  th ey  
a re  p a r tie s , a n d  th e  tr ib u n a l m u s t th u s  ev a lu a te  carefu lly  w h e th e r  th e  co u n te rc la im  is 
b a se d  o n  a n  ob lig a tio n  o w ed  by  th e  investo r  to  th e  sta te.
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7.21. Article 8 of the Czech Republic -  N etherlands BIT18 -  which provided 
the jurisdictional basis for the Saluka v. Czech Republic case -  is a good 
example of a dispute resolution clause that is broad enough to  encompass 
counterclaims:

1) A ll disputes between one Contracting Party and  an investor o f  the 
other Contracting Party concerning an investment o f  the latter shall i f  
possible, be settled amicably.
2) Each Contracting Party hereby consents to subm it a dispute referred 
to in paragraph (1) o f this Article, to an arbitral tribunal, i f  the dispute 
has not been settled amicably within a period o f six months fro m  the 
date either party  to the dispute requested amicable settlement.

7.22. Saluka v. Czech Republic provides the m ost comprehensive treatm ent 
to date o f jurisdiction over respondent state's counterclaims of publicly 
available investment treaty decisions. The case arose out of the forced 
administration of Investicni a postovni banka a.s., a bank in which Saluka 
owned shares. During the arbitral proceedings, the Czech Republic raised 
several counterclaims alleging violations of Czech banking, competition 
and tax laws as well as the Share Purchase Agreement by which Saluka's 
parent (and predecessor-in-interest) Nomura Europe pic had obtained the 
shares that constituted the “investment” The tribunal issued a decision in 
May 2004 holding that it had no jurisdiction to hear the counterclaims.

7.23. However, on the issue of consent pursuant to Article 8 of the Czech 
Republic -  N etherlands BIT, the Saluka v. Czech Republic tribunal stated 
that the language of the provision was:

... wide enough to include disputes giving rise to counterclaims, so long, 
o f  course, as other relevant requirements are also met. [The wording o f  
Article 8] carries with it no implication tha t Article 8 applies only to 
disputes in which it is an investor which initiates claims19.

This is a correct reading of the dispute resolution provision the tribunal 
was interpreting, as it refers to  “[a]ll d isputes... concerning an investment”. 
By contrast, a clause that limits jurisdiction to claims brought under 
the BIT itself would in all likelihood not suffice for counterclaims to be 
introduced,asBITsgenerallyimposenoobligationsoninvestors.onlyonstates20.

18 A g ree m en t o n  e n co u rag e m e n t a n d  re c ip ro ca l p ro te c tio n  o f  in v estm en ts  b e tw een  
th e  K ingdom  o f  th e  N e th e r la n d s  an d  th e  C zech  a n d  Slovak Federal R epublic  (ad o p ted  
29  A pril 1991, e n te re d  in to  fo rce  1 O c to b e r  1992).
19 S a lu ka  v. C zech R epublic , p a ra . 39.
20 T he  tr ib u n a l in  S em p ra  v. A rg e n tin a  c o m m e n ted  o n  A rg e n tin a ’s  co m p la in ts  ab o u t 
th e  in v e sto r’s a lleged  lack  o f  d iligence  a n d  g o o d  fa ith , excessive e a rn in g s , fa ilu re  to  
re s o r t to  local c o u r ts  o r  to  re sp ec t c o n tra c tu a l c o m m itm e n ts  a n d  th e  re g u la to ry  
fram ew o rk  as  follows:

The T r ib u n a l no tes th a t  to  th e  e x te n t  th a t  a n y  such  issues w o u ld  be w ith in  the 
Tribunal's ju r isd ic tio n  to  decide, a n d  co u ld  have resu lte d  in  breaches o f  th e  Treaty, 
th e  R esp o n d en t w o u ld  be e n title d  to  ra ise  countercla im s.

S em p ra  E nergy In te rn a tio n a l v. A rg en tin a , IC SID  C ase  N o . A R B /02 /16 , A w ard  o f 
S e p te m b e r 18 ,2007 , p a ra . 289. It is unclear, how ever, w h a t p ro v is io n s  in  th e  U n ited  S ta tes 
-  A rg en tin a  B IT  (1994) cou ld  have p ro v id ed  th e  fo u n d a tio n  fo r su ch  co u n te rc la im s. 1 4 7
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Examples of more restrictive consent provisions that will make jurisdiction 
over counterclaims doubtful, or only available in limited specific circum
stances, can be found in the Czech Republic -  United Kingdom BIT21, and 
the Czech Republic -  Canada BIT22. Article 8(1) of the former states:

Disputes between an investor o f one Contracting Party and the other 
Contracting P arty concerning an  obligation o f  the la tter  under  
A rticles 2(3), 4, 5 and  6 o f  th is  A greem ent in relation to an investment 
o f the form er which have not been amicably se ttled .... (Emphasis added.) 

The latter (Czech Republic -  Canada BIT) provides in Article X.l:
A ny dispute between one Contracting Party and  an investor o f  the 
other Contracting Party re la ting  to  the  effects o f  a  m easure or 
series o f  m easures taken  by the fo rm e r  C ontracting  P arty on 
the m anagem ent, use, en joym en t or d isposa l o f  a n  in vestm en t 
made by the investor, and  in particular, b u t not exclusively, relating 
to expropriation referred to in Article VI (Expropriation) o f  this 
Agreement or to the transfer o f  fu n d s  referred to in Article VII (Transfer 
o f Funds) o f  this Agreement, shall, to the extent possible, be settled  
amicably between them. (Emphasis added.)

7.24. The recently released award in Hamester v. Ghana discussed briefly the 
respondent state’s counterclaims, although those had not been developed 
beyond a request for relief in the Counter-M em orial23. The tribunal noted 
the test under ICSID Convention Article 46 and m entioned the relevant 
passages in the applicable BIT, but concluded simply that:

...in the absence o f any submissions on the nature o f  the Respondent’s 
counterclaim under the BIT, the Tribunal is unable to analyse whether 
it  [i.e. the counterclaim] is capable, in accordance with Article 46 o f the 
Convention, offalling within the parties' scope o f  consent2*.

7.25. The language in the applicable BIT gave the Contracting Parties’ consent 
to  disputes "concerning a n  ob ligation  o f  [one C ontracting  Party] under  
th is  Treaty in relation to an investment o f [a national or company o f the 
other Contracting Party]"25, but the tribunal noted that under the BIT a 
state could also be an aggrieved party, and refer a dispute to  arbitration26.

21 A g re e m en t b e tw ee n  th e  G o v e rn m e n t o f  th e  U n ited  K ingdom  o f  G re a t B rita in  
a n d  N o rth e rn  Ire lan d  a n d  th e  G o v e rn m e n t o f  th e  C zech  a n d  Slovak R epub lic  fo r th e  
P ro m o tio n  a n d  P ro tec tio n  o f  In v e s tm en ts  w ith  P ro to co l (a d o p ted  10 July 1990, e n te re d  
in to  force 26  O c to b e r  1992).
22 A g re e m en t b e tw een  C an ad a  a n d  th e  C zech  R epublic  fo r th e  P ro m o tio n  an d  
P ro tec tio n  o f  In v e s tm en ts  (a d o p ted  6  M ay 2009, n o t y e t in  force).
23 G u sta v  F. W. H a m es te r  G m b H  & Co K G  v. G h a n a ,  IC SID  C ase  N o. A R B /07/24, 
A w ard  o f  June 18, 2010, p a ras. 351-2  (H a m ester  v. G hana).
24 Ibid., p a ra . 355.
25 T rea ty  b e tw een  th e  Federa l R epublic  o f  G e rm an y  a n d  th e  R epublic  o f  G h a n a  fo r th e  
e n co u rag e m e n t a n d  rec ip ro ca l p ro te c tio n  o f  in v e stm en ts  (a d o p ted  24  F eb ru a ry  1995, 
e n te re d  in to  fo rce  23 N o v em b er 1998), A rt. 12 (1) (em phasis  ad d ed ). T ran s la tio n  from  
H a m este r  v. G hana , p a ra . 353.
26 H a m este r  v. G hana , p a ra . 354.
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Faced with such ambiguous treaty text, it is understandable that the 
tribunal decided that it was not going to in terpret it in the absence o f any 
substantive pleading from the parties. Had the respondent been serious 
about its counterclaim, it would undoubtedly have argued in detail (a) 
why the tribunal had jurisdiction to hear the counterclaim; (b) why the 
counterclaim  was admissible; (c) what the legal norm  that the claimant 
had allegedly violated was; and (d) what acts constituted such a violation. 
Throwing in such “off the cuff” allegations w ithout seriously developing 
them  unnecessarily underm ines counterclaim s as a genuine and legitimate 
tool in investm ent treaty arbitration.

7 .26 . Nevertheless, the award dem onstrates that the host state's consent depends 
on the text of the applicable investment treaty, which should be carefully 
interpreted. There is no room for general sweeping statements about 
w hether counterclaims are within the consent to arbitrate investor claims.

7.27. Even when faced with a restrictive clause, the state could possibly bring 
a counterclaim  for abuse of process, which arises directly from the 
investor’s act o f com m encing arbitration. This could be a viable option 
w hen the investment arbitration is brought, for example, w ith the aim of 
interfering in domestic crim inal or other court proceedings, leading to 
delay, nuisance and m onetary losses to the respondent state. Although 
BITs do not in principle create obligations on investors as such, invoking 
the arbitration clause arguably binds the investor to  act in good faith, an 
obligation which would be breached by an abuse o f process.

II.2 . In v e s to r ’s C o n se n t

7 .28. The term s o f the BIT are o f course only half o f the issue when considering 
consent. An investor m ost com monly provides its consent to  arbitrate 
by initiating the proceedings. In such circum stances, the request for 
arbitration rarely expressly states that the investor consents to  the state’s 
counterclaim s to  be arbitrated. More com monly the language will either:

(a) “invoke” the arbitration clause in the BIT;27
(b) “consent to arbitration in accordance with" the applicable treaty;28 

or
(c) “accept the Respondent's offer to arbitrate and  consent to the 

jurisdiction ... over [the investor’s] claims"29.

27 For exam ple, th e  N o tice  o f  A rb itra tio n  d a ted  25  M arch  1999 in  P ope & Talbot, Inc. 
v. C a n a d a  I ,  availab le a t:
h ttp :/ /w w w .n a f ta c la im s .c o m /D is p u te s /C a n a d a /P o p e /P o p e N o tic e O fA rb it ra tio n .p d f  
(accessed  o n  S e p tem b e r 27 ,2 0 1 0 ).
28 For exam ple, th e  R eq u est fo r In s titu tio n  o f  A rb itra t io n  P ro cee d in g s  d a te d  21 
O c to b e r  2003 in  C orn P roducts  In tern a tio n a l, In c  v. M exico , p a ra . 17, availab le at: 
h ttp ://n aftac la im s .co m /D isp u te s /M e x ico /C P I/C P I% 2 0 -% 2 0 C la im .p d f
(accessed  o n  S e p te m b e r 27, 2010).
29 For exam ple , th e  R eq u est fo r A rb itra tio n  d a te d  19 F eb ru a ry  2010 in  F T P  
H old ing  a n d  o thers v. U ruguay, p a ra . 56, availab le at: 1 4 9
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7.29. The first two of the above examples arguably simply m irror the consent in 
the BIT’s arbitration clause, and can thus be said to  am ount to consent in 
relation to counterclaims, as long as such counterclaims com e w ithin the 
consent of the host state as expressed in the BIT.

7.30. But how about the third example? O n the face of it, it would appear to 
only give the investor’s consent to  have its own claims heard, rather than 
those of the host state. In our opinion this is an overly narrow  reading 
of such language. The investor cannot pick and choose from the dispute 
resolution provision of a BIT, just like it cannot pick and choose from 
o ther provisions of the investm ent agreement. A BIT is not an a la carte 
selection of provisions am ong which the investor can choose -  deciding, 
for example, to arbitrate its own expropriation claim but not the state's 
“essential security interests” defence. The offer to  arbitrate in a BIT’s 
dispute resolution provision can only be accepted according to  its own 
term s. If those term s provide an opportunity  for the state to introduce 
counterclaims, then an investor cannot exclude this possibility by wording 
its acceptance of the offer narrowly30.

II.3 . A p p licab le  Law

7.31. In general BITs do not provide for obligations on investors, only on the 
contracting states. This does not mean that an arbitration initiated under 
a BIT could no t espouse counterclaims that are governed by a national law, 
m ost often the law of the host state. The offers to  arbitrate contained in 
BITs’ dispute resolution provisions are not by necessity lim ited to  claims 
that arise under the BIT in question, although such claims form the vast 
majority of cases initiated under them . W here the BIT does not specify any 
applicable law, the default rule is that the lex specialis is the BIT itself31, 
and counterclaims are likely to  fall outside a tribunal’s jurisdiction32.

7.32. By contrast, where the BIT specifies applicable law to include domestic

h ttp ://w w w .a rb itra tio n .fr/re so u rce s /IC S ID -A R B -1 0 -7 -N o tice -o f-a rb itra tio n .p d f 
(accessed  o n  S e p tem b e r 27, 2010).
30 Cf. H ege E lisabeth  V eenstra-K jos, C oun terc la im s by H o st S ta te s  in  In v e s tm e n t  
Trea ty  A rb itra tio n , 4  (4) T D M  17-8 (2007). P ro fesso r S c h re u e r’s  C o m m e n ta ry  o n  th e  
IC SID  C o n v en tio n  p ro v id e s  slightly  con fu sin g ly  in  th is  re g a rd  th a t

[ i] fth e  investo r  accepts th e  offer [to  a rb itra te  co n ta in e d  in  a  B I T /  on ly  in  respect o f  its  
specific c la im , consen t w ill be  res tr ic ted  b y  th e  te rm s  o f  th e  accep tance. I f  th e  investo r  
accep ts  th e  o ffer o f  ju r isd ic tio n  b y  in s titu tin g  proceedings, consen t e x ists  on ly  to  th e  
e x ten t necessary to  d e a l w ith  th e  investor's request. B u t  i f  a  co u n terc la im  o f  th e  S ta te  
is closely co n n ec ted  to  th e  in ve sto r ’s  co m p la in t, i t  is  arguab le  th a t  i t  w ill be  covered  
by  th e  m u tu a l  consen t o f  th e  parties.

C h r i s t o p h  S c h r e u e r  e t  a l ., su p ra  n o t e  1 2 , a t  7 5 6 .

31 V ienna  C o n v en tio n  o n  th e  Law  o f  T rea tie s  (a d o p ted  23  M ay  1969, e n te re d  in to  
fo rce  27 Jan u ary  1980) 1155 U N T S  331, A rt. 31. T he IC SID  C o n v en tio n  (A rtic le  42) 
p ro v id e s  th a t  th e  app licab le  law  is  th e  o n e  ag reed  by th e  p a rtie s . In  th e  ab sen ce  o f  su ch  
a g re em en t, th e  law s o f  th e  h o s t  s ta te  to g e th e r  w ith  app licab le  ru le s  o f  in te rn a tio n a l law  
w ou ld  govern , b u t in  th e  case  o f  B IT  a rb itra tio n , th e  B IT  c o n s ti tu te s  th e  a g re em e n t o n  
app licab le  law.

150 I 32 Except fo r c la im s fo r ab u se  o f  p ro cess , d iscu ssed  above.

http://www.arbitration.fr/resources/ICSID-ARB-10-7-Notice-of-arbitration.pdf
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law, there should be no problem for states to bring counterclaim s which 
have their basis in th a t law, but which arise ou t o f the same “investment" 
or “subject-m atter”. An example of such a clause can be found also in the 
Czech Republic -  N etherlands BIT, Article 8(6) of which provides as 
follows:33

The arbitral tribunal shall decide on the basis o f the law, taking into 
account in particular though not exclusively:
• the law in force o f  the Contracting Party concerned;
• the provisions o f this Agreement, and  other relevant Agreements 

between the Contracting Parties;
• the provisions o f special agreements relating to the investment;
•  the general principles o f  international law.

7.33. The respondent state should face fewer problems bringing counterclaims 
that arise out of breaches of domestic law when the BIT includes such 
a broad applicable law clause, but the situation in relation to contract 
breaches is more problematic. The ad  hoc annulm ent com m ittee in 
Vivendi v. Argentina famously ruled that contract claims are separate from 
treaty claims34. The same act (by the state) could constitute a violation of 
both a contract and a BIT, but only the latter may be brought before the 
BIT tribunal, whereas the form er must usually be litigated in accordance 
with the dispute resolution mechanism provided in the contract. The 
com m ittee made this finding despite the fact that the applicable law 
clause in the BIT was broad and specifically included host state law35. The 
com m ittee did not appear to consider the question of applicable law under 
Article 8(4) of the BIT, but simply assumed that it was international law36.

7.34. A lot has been said about the Vivendi decision37, and no t m uch need be 
added here. In the context o f counterclaim s by the respondent state, the

33 T he  S a lu k a  v. C zech R epub lic  tr ib u n a l d id  n o t d iscu ss  th e  law  app licab le  to  th e  c o u n 
te rc la im s, as  it  h e ld  th a t  it  h ad  n o  ju r isd ic tio n  o n  o th e r  g ro u n d s , a s  d iscu ssed  below.
34 C o m p a h id  d e  A g u a s  d e l A co n q u ija  S.A. a n d  V ivend i U niversal S .A . v. A rgen tina , 
IC SID  C ase  N o . A R B /97 /3 , D ecis ion  o n  A n n u lm e n t o f  July 3, 2002, p a ra . 98.
35 A g re e m en t b e tw ee n  th e  G o v e rn m e n t o f  th e  F ren ch  R epub lic  a n d  th e  G o v e rn 
m e n t o f  th e  A rg en tin e  R epublic  o n  th e  E n c o u rag em en t a n d  R ecip roca l P ro te c tio n  o f 
In v es tm en ts  (a d o p ted  3  July 1991, e n te re d  in to  fo rce  3  M arc h  1993), A rt. 8(4): “L'organe 
d ’arb itrage  s ta tu e ra , su r  la  base  d e s  d ispositions d u  p re se n t Accord, du droit de la Par- 
tie contractante partie au differend -  у  com pris  les regies rela tives a u x  con flits  de  
lois - ,  des te rm es  des accords p a r ticu lie rs  iv e n tu e ls  q u i a u r a ie n t 6t6 conclus a u  su je t de  
I'investissem en t a in s i q u e  d e sp r in c ip e s  de  d ro it in te rn a tio n a l en  la  m atidre."  (E m phasis  
added.).
36 C o m p a h id  d e  A g u a s  d e l A co n q u ija  S.A. a n d  V ivend i U n iversa l S.A. v. A rgen tina , 
IC SID  C ase  N o. A R B /97 /3 , D ecis io n  o n  A n n u lm e n t o f  July 3, 2002, p a ra . 102: "the  in 
q u iry  w hich th e  IC SID  tr ib u n a l is requ ired  to  u n d e rta k e  is one g o vern ed  by th e  IC SID  
C onven tion , by  th e  B I T  a n d  by a p p lica b le  in te rn a tio n a l law .”
37 See, e.g. B ern a rd o  M . C re m ad es , L itiga ting  A n n u lm e n t Proceedings The V ivendi 
M a tter : C o n tra c t a n d  T rea ty  C la im s, in  A n n u l m e n t  o f  ICSID  A w a r d s  87 (E. G ailla rd  
& Y. B an ifa tem i eds., 2004); C h ris to p h  S chreuer, In v e s tm e n t T rea ty  A rb itra tio n  a n d  
Jurisd ic tion  over  C o n tra c t C la im s  -  th e  V ivend i I  C ase C onsidered , in  I n t e r n a t i o n a l  

I n v e s t m e n t  L a w  a n d  A r b i t r a t i o n : L e a d i n g  C a s e s  f r o m  t h e  ICSID , N A FTA ,

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w



Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w Pierre Lalive | Laura Halonen

Saluka  v. Czech Republic tribunal agreed expressly with the reasoning of 
the Vivendi com m ittee in rejecting jurisdiction to hear the counterclaims 
arising from the Share Purchase Agreem ent -  in particular because there 
was a m andatory dispute resolution clause in that agreem ent38. However, 
again the tribunal did no t consider the question from the viewpoint of 
applicable law, which it arguably should have done.

7.35. Nevertheless, to  the extent that investors are prohibited from bringing 
contractual claims before an investm ent treaty tribunal, it appears fair 
that the state should also litigate such claims before the contractual forum. 
A more difficult situation arises when such claims are brought not 
directly as contractual claims but under an “umbrella clause” found in the 
applicable BIT. In such circum stances fairness would tend to  dictate that 
contractual counterclaim s are heard by the same forum, bu t if Vivendi is 
followed to  the letter, this will not be possible: the counterclaim s remain 
contractual claims, whereas the investor’s claims are international law 
claims brought for violation of the “umbrella clause” itself. This would 
tend to  suggest that the "Vivendi doctrine” might deserve to  be refined to 
achieve fairness and efficiency.

III. The Required Connection between the Main 
Claims and the Counterclaims

7.36. The tribunal in Saluka v. Czech Republic decided that in addition 
to  fulfilling the jurisdictional requirem ents set out in the applicable 
instrum ents, a counterclaim  m ust have a "connexion” with the main claim 
that is closer than that required by Article 46 of the ICSID Convention, 
o r what is found in the UNCITRAL Rules. It is unclear why this should 
be the case. The rules are presumably sufficiently set out in the ICSID 
Convention (or UNCITRAL Rules) and the applicable BIT.

Ш .1. Sa luka  v. Czech R epublic
7.37. The tribunal in Saluka v. Czech Republic began its analysis o f its jurisdiction 

over the dom estic law counterclaims by stating that "a legitimate counter
claim m ust have a close connexion with the prim ary claim  to which it is a 
response"39, and then w ent on to note that "[tjhe nature a nd  extent o f  the 
necessary close connexion m ay be variously expressed”™.

7.38. It had been considered in the early ICSID case of Klockner v. Cameroon 
that the tribunal had jurisdiction to  hear the respondent’s counterclaim s 
because, although not based on the same contract, they were "indivisible”

B i l a t e r a l  T r e a t i e s  a n d  C u s t o m a r y  I n t e r n a t i o n a l  L a w  2 8 1  (T . W e i l e r  e d . ,  

2 0 0 5 ) .

38 S a lu ka  v. C zech R epublic , p a r a s .  5 5 - 7 .  T h e  t r i b u n a l  a l s o  n o t e d  p r o b l e m s  w i t h  

i d e n t i t y  o f  p a r t i e s ,  w h i c h  p r o b a b l y  w o u l d  h a v e  b e e n  s u f f i c i e n t  t o  d e f e a t  i t s  j u r i s d i c t i o n  

t o  h e a r  t h e  c o n t r a c t u a l  c la im s :  Ib id ., p a r a s .  4 9 - 5 1 .

39 Ibid., p a r a .  6 1 .

40 Ib id ., рата. 63.
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and “interdependent" w ith the prim ary claim41. This reasoning was 
quoted w ith approval in Saluka v. Czech Republic. The Saluka  tribunal 
stated that the counterclaims:

... cannot be regarded as constituting “an indivisible whole” with the 
prim ary claim ... or as invoking obligations which share with the pri
mary claim "a common origin, identical sources, and an operational 
unity" or which were assumed fo r  “the accomplishment o f a single goal, 
[so as to be] interdependent” The legal basis on which the Respondent 
has itself relied ... is to be found  in the application o f Czech law, and  
involves rights and obligations which are applicable, as a m atter o f 
the general law o f  the Czech Republic, to persons subject to the Czech 
Republic’s jurisdiction*2.

This was the main basis on which the Saluka tribunal refused to  hear the 
respondent’s counterclaim s arising under Czech dom estic law.

III.2 . W h y  su ch  a  S tr ic t  Test?

7.39. In the authors’ opinion Saluka’s reliance on Klockner was incorrect, as 
the latter was a contractual arbitration, and different considerations thus 
applied. The language in the Klockner decision referring to claims and 
counterclaims that are aimed at the “accomplishment o f a single goal" is 
simply misplaced and inappropriate in an investment treaty context where 
the parties to the arbitration have rarely been engaged in a joint enterprise 
in the way that contractual parties often have. In an UNCITRAL arbitration 
the text of the earlier version of the Rules (referring to the “same contract") 
is in general unhelpful when the primary claims do not arise out of a 
contract. Thus the tribunal should instead have focused on the term s of the 
BIT, which refer to claims "concerning an investment”**. Nothing suggests 
that a stricter test oi"interdependence" with the prim ary claims is required. 
The Saluka v. Czech Republic tribunal's contention that there are various 
ways of expressing the required connection might be true as a m atter of 
principle, but it should have had no place in the tribunal’s analysis. The 
tribunal was not called upon to  rule on the question of jurisdiction over 
(or admissibility of) counterclaims as a m atter of general principles o f law, 
but under a very specific instrument, the Czech Republic -  Netherlands 
BIT. The way of expressing the required connection in that instrum ent was 
the only one with which tribunal needed to concern itself: the fact that the 
counterclaims arose out of the same investment should have been sufficient.

41 K lockner In d u str ie -A n la g en  G m b H  e t  a l  v. C am eroon , IC SID  C ase  N o. A R B /81/2 , 
D ecis ion  o n  A n n u lm e n t o f  M ay 3 ,1 9 8 5 , p a ras. 17 a n d  65.
42 S a lu ka  v. C zech R epublic , p a ra . 79. T he  tr ib u n a l a lso  an aly sed  th e  co n n ec tio n  th a t  
h a d  b e e n  re q u ire d  by  th e  Iran -U n ite d  S ta te s  C la im s T rib u n a l a n d  in  A m c o  v  Indonesia , 
IC SID  C ase  N o. A R B /81 /1 , D ecis io n  o n  Ju risd ic tio n  in  th e  R esu b m itte d  case  o f  M ay 10, 
1998: S a lu ka  v. C zech R epublic , p a ras. 68-75.
43 T he  te rm  "c o n tra c t” in  th e  o ld  U N C IT R A L  Rules cou ld  a lso  b e  re a d  to  re fe r to  th e  
ob jec t o f  th e  c laim , i.e. th e  in v estm en t: see  supra  n o te  16. 1 5 3
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7.40. Similarly, the Saluka  tribunal appeared to suggest that the required 
connection had to be legal when it made particular reference to the "legal 
basis" of the counterclaims as being "found in the application o f Czech 
law"H, whereas the primary claims arose under the BIT. From a practical 
viewpoint this is again rather unhelpful, and makes the apparent availability 
of counterclaims a mirage. W hereas the investor might well have committed 
unlawful acts that are closely connected to the measures taken by the state 
that allegedly violate the BIT, it is hard to see a scenario where they may 
arise under the same legal order, namely international law. As an investor 
cannot in general violate a BIT, the complaints of the state are going to arise 
from (alleged) violations o f its own laws (such as environmental or banking 
regulation) or a contract between the investor and the state.

7.41. O ther com m entators have also criticised the connection required in 
Klockner and Saluka  as being too dem anding45, suggesting that a close 
factual nexus should be enough or that the fact that the counterclaim 
arises from the same “investm ent” as the claim suffices. We join in these 
criticisms. The "connection” that is required should be deducted from 
the ICSID Convention/UNCITRAL Rules and the applicable BIT (such 
as "subject-matter" or "investm ent”), nothing suggests tha t a stricter 
test than that for jurisdiction or admissibility should be devised (like the 
Saluka  tribunal did). This might be the direction in which investm ent 
tribunals are going: the recent Hamester tribunal did no t require 
overcoming such an additional hurdle o f "connection”, but restricted itself 
to considering whether the counterclaim  cam e within Article 46 of the 
ICSID Convention and the parties’ consent46.

IV. Conclusion
7.42. The introduction of counterclaim s into investm ent arbitration requires 

careful study of the applicable instrum ents, in order to  establish that such 
counterclaims are within the tribunal's (and institution's) jurisdiction. 
However, such analysis is the bread and butter o f investm ent arbitration 
lawyers. The fact that states have so rarely brought counterclaim s into 
investment treaty proceedings may be the result o f their counsels’ 
failure to  advise them  on the matter. Good counsel should see if there 
is som ething in the investor’s behaviour that is m ore than just a defence 
to  the claim, but can in fact form the basis o f a counterclaim  (such as 
breaches of local environm ental regulatory norm s or abuse of process), 
and consider w hether efficiency or a tactical advantage could be gained by 
introducing those counterclaim s into the same proceedings. States would 
probably have more faith in the process o f investm ent treaty arbitration

44 Ib id ., p a ra . 79, q u o te d  above.
45 Z a c h a r y  D o u g l a s , T h e  I n t e r n a t i o n a l  L a w  o f  I n v e s t m e n t  C l a i m s , 

C am b rid g e : C am b rid g e  U n ivers ity  P ress 260-3  (2009); H ege E lisabe th  V eenstra-K jos, 
C oun terc la im s b y  H o st S ta te s  in  In v e s tm e n t Trea ty  A rb itra tio n , 4  (4) T D M  4 3 -6  (2007).
46 H a m este r  v. G hana , p a ras. 351-6.
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if they saw that it could also provide quality adjudication of their own 
grievances in appropriate circumstances.

I I I
S u m m a ries

DEU [Uber d ie M oglichkeit von Gegenklagen in  Schiedsverfahren fiir  
Investitionsabkommen]
Dieser Beitrag untersucht die Hindernisse, denen Staaten begegnen konnen, 
wenn sie ihre Gegenanspruche vor einem Schiedstribunal fiir  die Schlichtung 
von Streitigkeiten aus Investitionsabkommen vorbringen und analysiert die 
Argumente von Schiedstribunalen bei der Weigerung, solche Gegenanspriiche 
zu verhandeln. Was die Schliisselfrage der Gerichtsbarkeit anbelangt, so sehen 
sowohl das ICSID-Abkommen als auch die UNCITRAL-Regeln prinzipiell die 
Moglichkeit von Gegenklagen vor. Damit stellt sich die Frage oft erneut als eine 
Frage nach der Einwilligung in die Schiedsgerichtsbarkeit und, ob die fragliche 
Schlichtungsbestimmungin einem BIT, dieBeilegungvon Streitigkeiten zwischen 
Investor und Staat auch Gegenanspriiche einbezieht -  ein Thema, welches 
stets eine griindliche Betrachtung des Wortlauts des Abkommens notwendig 
macht. Aufierdem wird auch die Einwilligung des Investors diskutiert sowie 
das a u f besagte Gegenklagen anzuwendende Recht. Gegenklagen miissen mit 
der Hauptforderung in Verbindung stehen, um zuldssig zu sein, aber die Art 
solcher Verbindung ist allerdings nicht offensichtlich. Der Beitrag kommt zu 
dem Schluss, dass der m it der Entscheidung in Sachen Saluka Investments BV  
vs. Tschechische Republik im M ai 2004 geschaffene Test zu streng war, und 
dazu fiihrt, dass esfiir Staaten fast unmbglich ist, Gehor fiir  ihre Gegenklagen 
zu erlangen, was zu bedauern ist.

CZE [O pripustnostiprotindrokH  v investidnim rozhodcim Hzen(\
Tento cldnek analyzuje prekdzky, ktere se mohou objevovat pri vzndseni pro- 
tindroku hostitelskych stdtu pred tribundly rozhodujicimi spory z investic, 
a zkoumd argumentaci tbch tribundld, ktere tyto protindroky odmitly projed- 
nat. S ohledem na klicovou otdzku soudni pravomoci poskytujl v zdsade pro- 
stor pro protindroky hostitelskych stdtu v investidnim rozhodcim rizeni jak 
Washingtonskd umluva (Llmluva о feseni sporii z investic mezi stdty a ob- 
cany druhych stdtu), tak Rozhodci pravidla UNCITRAL. Tato otdzka se tak 
casto stdvd otdzkou souhlasu podrobit se investicnimu rozhodcimu rizeni 
a toho, zda ustanoveni о redeni sporu mezi investorem a stdtem v dvoustran
nych dohoddch о podpofe a ochrani investic zahrnuji taktdz protindroky -  
otdzkou, kterou je vzdy tfeba pedlivd posuzovat s ohledem na textaci pfislusne 
dohody. Cldnek se dale zabyvd otdzkou souhlasu investora, jakoz i prdva po- 
uzitelndho pro vzndsene protindroky. Aby mohl byt protindrok hostitelskdho 
stdtu viici investorovi pfipustny, musi souviset s piivodnim ndrokem investo
ra, ovsem povaha teto souvislosti neni samozfejmd. Autofi uzaviraji sviij pfi- 
spevek konstatovdnim, ze test, ktery aplikoval rozhodci tribunal v kvdtnu 2004 
vpfipadu Saluka Investments BV v. Ceskd republika bylpfilis pfisny, a vede ke 
stavu, kdy je pro stdty prakticky nemozne uspetpfi vzndseni svych protindrokH 
vu6i investor um, coz je nezddouci.
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POL [Dostgpnosc roszczen wzajemnych w arbitrazu w oparciu о umowy 
inwestycyjne]
Niniejszy artykul omawia dost^pnosc roszczen wzajemnych w post$powaniu 
arbitrazowym inwestor-pahstwo. Jest to zasadniczo kwestia wtasciwotci sqdu 
w rozumieniu stosownych instrumentdw. Kluczowy problem stanowi zgoda, 
ktora wymaga dokladnej analizy warunkdw stosownej umowy inwestycyjnej. 
Dopuszczalnosc roszczen wzajemnych uzalezniona jest rowniez od zwiqzku  
z roszczeniem pierwotnym, chod jest to wymog ktorego wykladnia nie powinna 
bye nazbyt surowa.

FRA [5мг la disponibilite des dem andes reconventionnelles dans les arbitrages 
relatifs a u x  traitds d ’investissement]
Cet article explore la possibilite d’utiliser les demandes reconventionnelles 
dans les arbitrages investisseurs-Etat. II s’agit en premier lieu d'une question 
de competence, qui depend des outils applicables. La question de I’aval, qui 
exige une analyse prudente des dispositions du traitd d ’investissement en 
vigueur, constitue un aspect essentiel de cette probldmatique. La recevabi- 
lite des demandes reconventionnelles depend egalement du rapport entre les 
requites fondamentales, soit une exigence qu'il convient de ne pas interprdter 
de fa;on trop stride.

RUS [О наличии вст речны х исков в арбитраж е с рассмотрением  
инвест иционны х соглашений]
В настоящей статье изучается явление встречных исков в арбитра
же между государством и инвестором. Вопрос прежде всего состоит 
в юрисдикции согласно соостветствующему инструментарию. Ключе
вым моментом, требующим тщательного анализа условий примени
мого инвестиционного соглашения, является согласие. Допустимость 
встречных исков также зависит от связи с первичными претензиями, 
и такое требование не должно интерпретироваться очень строго.

ES [Sobre la  disponibilidad de las contradem andas en el Arbitraje
de tratados de inversion]
Este artlculo examina la disponibilidad de las contrademandas en el arbitraje 
inversor-estado. Una de laspreguntas principales es la de la jurisdiccion de los 
instrumentos relevantes. Un elemento clave es el consentimiento, que requiere 
un andlisis cuidadoso de los tdrminos del tratado de inversion aplicable. La 
admisibilidad de las contrademandas tam biin depende de la conexion con las 
demandas principales, un requisite que no deberla interpretarse demasiado 
estrictamente.
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I. Introduction
8.01. The system of investm ent incentives has becom e one of the paths the 

EU has taken in an effort to draw foreign as well as dom estic investors 
into the process. At the same time, individual states m ust respect the 
rules relating to public aid to investors, which also apply to the Czech 
Republic as a m em ber of the EU. The system of incentives and subsidies 
in the Czech Republic has therefore been structured  in such a way that 
it is in compliance w ith European Union rules, specifically the 1998 EC 
Guidelines on national regional aid.

8.02. Related to public aid are systems for various incentives to subjects for 
their business activities not only to create new  em ploym ent opportunities 
for people, but also to  contribute to  GDP growth and the developm ent of 
society as a whole.

8.03. W ith the Lisbon Treaty, effective as o f 1 Decem ber 2009, the European 
Union acquired a new, exclusive authority to  regulate the area of direct 
foreign investment, which in principle is incompatible with the parallel 
existence of international instrum ents of M em ber States concerned with 
the subject at hand. Generally, bilateral investm ent treaties are traditional 
tools for protecting foreign investments. Currently between the EU 
M em ber States there are nearly two hundred valid bilateral investment 
treaties1. The num ber of intra-union investm ent treaties, however, is 
negligible com pared with the hundreds of bilateral treaties on investm ent 
protection, which were entered into in the past between individual M em ber 
States and third countries. The question is how to make these instrum ents 
compatible w ith the new, exclusive union authority2. The new, exclusive 
authority of the European Union to regulate direct foreign investm ent in 
itself has raised questions o f the following type -  w hat consequences will 
this authority have for existing bilateral investm ent treaties, which the 
M em ber States entered into between each other and with third countries; 
are these treaties still applicable; what will the im pact be at the level of 
protection of foreign investments in the territory of the European Union 
and in the territory of third countries; and a num ber of o ther questions3.

1 H istorically , th e se  in s tru m e n ts  w ere  n o t u tilise d  in  th e  o ld  EU  “fifteen,’’ w ith  tw o 
excep tions . T he  c u rre n t re la tively  h igh  n u m b e r  o f  th e se  tre a tie s  in  e ffec t in  M em b e r 
S ta te s  h a s  ex p an d ed  by  tw o  re c en t w aves d u rin g  th e  n in e tie s, a s  m a n y  c o u n tr ie s  o f 
th e  E u ro p ea n  fifteen  e n te re d  in to  th e  a fo re m e n tio n e d  in s tru m e n ts  fo r in v e stm en t 
p ro te c tio n  w ith  th e  re levan t s ta tes  o f  C en tra l a n d  E a s te rn  E u ro p e  fo r re a so n s  en tire ly  
ap p aren t.
2 P r io r  to  th e  e n try  o f  th e  L isbon  T rea ty  in to  effect, th e  M e m b e r S ta te s  u n d e rto o k  
severa l s tep s  w ith  th e  a im  o f  ad ap tin g  th e ir  in te rn a tio n a l o b lig a tio n s  to  th e  new  
s itu a tio n . S om e M e m b e r S ta tes  b eg an  n e g o tia tin g  a lso  in  re la tio n  to  th e ir  in v e stm en t 
tre a tie s  e n te re d  in to  w ith  th ird  c o u n tr ie s , p a rticu la rly  w ith  th e  in te n tio n  o f  in se rtin g  
in to  th e  tex t n ew  c lauses th a t  w o u ld  enab le  th e m  n o t to  apply  c e r ta in  c o n tra c tu a l 
p ro v is io n s  if  re q u ire d  by  th e ir  o b lig a tio n s  w ith in  th e  c o n tex t o f  th e  E u ro p ea n  U nion .
3 M ag d a ten a  Lickova, О  wove p ra vo m o c i E vropske u n ie  v  o b la s ti p f im y c h  zahran icn ich  
investic  a  rozpacich , k tere  vyvo ldvd  (O n  th e  N e w  E xc lu s ive  A u th o r ity  o f  th e  E uropean
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The situation could change if a European-wide treaty could be successfully 
reached to eliminate all incentives and apply only naturally comparative 
advantages. All h itherto  attem pts to  limit investm ent incentives to  a 
broader degree from the side of the OECD or W TO, however, have been 
unsuccessful, and therefore not even the Czech Republic can circumvent 
incentives in the international com petition for direct investment.

II. Investm ent Aid and International Treaties
8.04. After 1989, the form er Czechoslovakia began to realise the im portance of 

building a market economy, which, due to a lack of equity, was linked to 
the need to  involve foreign investors. It sought the best way to  implement 
this approach. To this end, in 1992, an agency was established to support 
(foreign) investment, Czechlnvest, or the Czech Agency for Foreign 
Investment4. The establishm ent of this agency greatly assisted in the fight 
against unem ployment. Realization of investm ent projects brokered by 
the Czechlnvest agency since 1993 in the Czech Republic has facilitated 
the creation of m ore than 200 thousand jobs5. Treaties that guarantee 
investm ent aid and protection have played a great role in attracting 
foreign investors6.

8.05. Czech law governing investm ent incentives is derived from Commission 
Regulation No 1628/2006 of 24 October 2006, on the use of Articles 87 
and 88 of the Treaty to  national regional investment aid. The former 
Article 87 TEC, today Article 1077, discusses any aid granted by a M em ber 
State o r through State resources in any form whatsoever which distorts 
or threatens to d istort com petition by favouring certain undertakings 
or the production of certain goods shall, in so far as it affects trade 
between M em ber States, be incompatible with the internal market. W hen

U nion in  th e  F ield  o f  D irec t Foreign In ve stm en ts  a n d  on  th e  C onstra in ts  i t  Produces), 
available in  C zech  at: h ttp :// iin ep rav o .b lo g sp o t.co m  (accessed  o n  O c to b e r  13, 2010).
4 P a v e l  F r a n c ,  J i r I  N e z h y b a ,  Z a h r a n i c n i  i n v e s t i c e  a  C z e c h I n v e s t  j a k o  

f a k t o r y  D E S T A B i L i z u j f c f  d e m o k r a t i c k y  PR A V N f s t a t  [Foreign In v e s tm e n t a n d  
C zech lnvest a s  Factors D esta b ilis in g  to  a  Legal D em o cra tic  S ta te ),  B rno: E kologicky 
p rav n i serv is  8  (2007).
5 S o u rce  availab le in  C zech  at: h ttp ://w w w .cz ech in v es t.o rg /v liv -p z i/ (accessed  on  
O c to b e r  13, 2010).
6 H isto rically , th e  first tre a ty  o n  in v e stm e n t p ro te c tio n  w as s ig n ed  o n  25  N o v em b er 
1959 b e tw een  th e  Federal R epublic  o f  G e rm an y  a n d  P ak is tan  a n d  today, th e  n u m b e r 
o f  valid  b ila te ra l in v estm en t tre a tie s  is e s tim a te d  a t a p p ro x im ate ly  2600. In  ad d itio n  
to  m a te ria l-leg a l g u a ran tees , th e  a ttra c tiv en ess  o f  in v estm en t tre a tie s  re s ts  especially  
in  th e  ex istence  o f  a spec ia l m e c h a n ism  fo r  reso lv ing  d isp u te s , w h ic h  h a s  typically  
b e en  in te rn a tio n a l a rb itra tio n . This sy stem  en ab les  in v esto rs  to  avoid  th e  n a tio n a l legal 
sy stem  o f  th e  h o s t  s ta te , w h ich  w ith o u t th e  ex isten ce  o f  a n  in v e stm en t treaty , w ou ld  
o th e rw ise  be c alled  u p o n  to  reso lve th e  d ispu te .
7 C o n so lid a ted  version  o f  th e  T rea ty  o n  th e  E u ro p ean  U n io n  an d  th e  T rea ty  o n  th e  
E s ta b lish m en t o f  th e  E u ro p ean  C o m m u n ity , no . 6 6 5 5 /0 8  d a te d  15 A pril 2008, T id e  VII, 
C h a p te r  1, S e c tio n  1, pp . 1 2 0 -122 .

http://iinepravo.blogspot.com
http://www.czechinvest.org/vliv-pzi/
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establishing subsidies, it is critical to take this provision into account. 
Only such aid of a social character, aid to make good the dam age caused 
by natural disasters o r exceptional occurrences, and aid granted to  the 
economy of certain areas of the Federal Republic o f Germany are ipso 
jure  denoted by the regulation as com patible with the internal market. 
O ther categories include aid that could be considered as compatible in 
the case of fulfilment o f established conditions. Related in content, the 
form er Article 88 SES, today Article 1088, establishes the authority  of the 
Com mission to  keep under constant review all systems of aid existing in 
M em ber States. In the m ost extreme case, primarily if the aid is misused, 
it may be altered or even abolished. Exceptionally, in cases when a state 
has failed to  comply with the m easures within the prescribed deadline, 
the Com mission has the right to appeal to the C ourt o f Justice of the 
European Union. In case of the existence of extraordinary circumstances, 
the Council has the right to decide on the compatibility of aid with the 
internal market. For this decision, however, the unanim ity of all o f its 
mem bers is required.

8.06. The promise of "fair and equal treatm ent of all subjects” has become 
the standard for all treaties and the main motive. Currently, the Czech 
Republic has signed treaties w ith 80 countries. Practically each of the 
treaties defines the concept of investment. The m ost frequent formulation 
is the following: “Every asset value used for business purposes in 
accordance with the economic activities of the investor of one party on 
the territory of the other contractual state according to the regulations 
of the other contractual party, whereas the treaty continues to  contain 
a dem onstrative specification of individual types of investments.” In the 
definition (specification) of investment, it is very im portant to  m onitor 
whether the contents o f the treaty also relate to indirect investment. 
In practice, this aspect is enorm ously im portant for protecting 
investments. This involves a typical example, in particular by reason of 
tax optim ization, when an investm ent is im plem ented via third parties 
registered in another country, controlled overall by the original investor. 
W hether this interm ediary will be considered the actual investor or not 
usually depends on the place of the proceedings in the case of a dispute 
regarding the investment.

8.07. The definition of the com pany’s seat is highly significant in this issue, i.e. 
whether the domicile o f the investor is the country of its incorporation 
or whether its seat is considered according to the principle o f control or 
actual management. The domicile o f the investment (more precisely the 
domicile of the investor), is absolutely essential for determ ining w hether 
and which treaty was used and what procedural m ethod for investment 
protection would be applied. In this way, we also com e across the general 
characteristic of the aforem entioned treaties -  they have the same or 
a similar format, but each treaty differs in content. W hen choosing

1 6 0 Ibid.
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jurisdiction (as the country of the investm ent source), it is always necessary 
to proceed individually and to thoroughly study the specific treaty9.

8.08. If a treaty for investm ent aid and support exists, m atters will always proceed 
in accordance therewith. Guaranteeing investm ents from countries with 
which the Czech Republic has no t entered into any such treaty shall 
be addressed by the Com mercial Code. As a rule, the treaty contains 
stronger protective means (the presence of international com ponents 
markedly strengthen the positions authorised for enforcem ent o f its 
rights). One m ust also not forget that an investm ent from the resources 
of a foreign investor is and will always be protected more strongly than in 
cases of a Czech investor on Czech territo ry10. One of the com ponents of 
the protection of an investm ent made by a foreign investor is protection 
from expropriation11. Although expropriation is a serious incursion into 
constitutionally guaranteed rights for the protection o f ownership; during 
this process it is im portant to  rem em ber A rt. 11 (4) o f the Czech C harter of 
Fundamental Rights and Basic Freedom s12, which in case o f expropriation 
or restriction of ownership rights, establishes the requirem ent o f a 
fulfilment o f three conditions, being the existence of public interest, legal 
provisions and the provision of com pensation13.

III. Subsidies and the State Budget

8.09. Investm ent subsidies have bo th  positive and negative impacts on the state 
budget. From the standpoint of budget revenues, which could be obtained 
from investm ent incentives, they are quite lim ited in number. The creation 
of new jobs means for the budget revenues from employees’ tax payments 
(on income from dependent activities) and their contribution to social and 
health insurance and the sum of paym ents for social and health insurance

9 M u lti-n a tio n a l c o n c e rn s  alw ays analy se  in  ad v an ce  th e  c o n tra c tu a l re la tio n s  o f  th e  
s ta te  in  w h ich  th e y  have d ec id ed  to  invest. A cco rd in g  to  th e  re su lts  o f  analysis, they  
th e n  d ec id e  o n  th e  m o s t benefic ia l te r r i to ry  fo r p lac in g  a n  in v e stm en t so u rce  in  case  o f 
possib le  fu tu re  d isp u te s . I t is a lso  re c o m m e n d e d  to  m o n ito r  in te rn a tio n a l p rac tic e  a n d  
to  s tru c tu re  s itu a tio n s  still p r io r  to  th e  a c tu a l in v e stm en t in  a  way th a t  w o u ld  b rin g  th e  
g re a te s t p ro b ab le  re so lu tio n  o f  any  a rb itra tio n  d isp u te  (w ho w ou ld  d ec id e  in  th e  m a tte r  
can  b e  d e te rm in e d  in  th e  re le v an t T reaty).
10 For m o re  d e ta ils , fo r exam ple, see  S m lo u v y  о o c h ra n i investic  (In ve s tm en t P rotec
tion  Treaties) 13(3) A K O N T in fo  (5 S e p te m b e r 2009), availab le in  C zech  at: 
h ttp ://w w w .ak o n t.c z  (accessed  o n  O c to b e r  13, 2010).
11 D irec t m o d if ica tio n  is e stab lish ed  p rim arily  in  th e  te x t o f  th e  In v e s tm e n t P ro m o 
tio n  a n d  P ro tec tio n  T rea tie s , a  su b sid ia ry  o f  w h ic h  is a p p lied  by  Sec. 25 o f  th e  C zech  
C o m m erc ia l C o d e  (A ct no . 513 /1991  C oll.) a n d  a lso  by  Sec. 128 (2) o f  th e  Civil C ode 
(A ct no . 4 0 /1 9 6 4  Coll., a s  a m en d ed ) a n d  Secs. 108-116 o f  A ct no . 5 0 /1 9 7 6  C oll., th e  
B uild ing  A ct.
12 A c t no. 2 /1 9 9 3  Coll., O n  th e  D e c la ra tio n  o f  th e  C zech  C h a r te r  o f  F u n d am en ta l 
R igh ts  a n d  B asic F reed o m s, as  am e n d ed  by  s u b se q u e n t reg u la tio n s .
13 S o u rce  availab le at:
h ttp ://w w w .ep rav o .c z /to p /c lan k v /m a ie te k -c iz in cu -v -c e sk e -re p u b lic e -a - ie h o -o c h ra n a -  
p red -v w la s tn en im -2 1 8 8 5 .h tm l (accessed  o n  O c to b e r  13, 2010).
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for these employees, which are paid by the employer. This phenom enon 
may have a dom ino effect on other spheres in the given area and thus 
to the acquisition of o ther resources for the budget (subcontractors, 
purchase of products and services and related contribution of direct and 
indirect taxes etc.). Together w ith these revenue sources, it is necessary 
to note that this leads to savings in expenditures related to paym ent of 
unem ploym ent benefit, paym ents by the state for insured parties who are 
not engaged in gainful em ploym ent and for expanding the knowledge and 
skills o f those workers who are undergoing requalification and who could 
take advantage of these new experiences in their future work or personal 
life14.

8.10. Counter to these positive sides are the levels of expenditure from the 
state budget, which take the form of subsidies o r grants or o ther forms 
of allowance. Their scope m ust be lower than the am ount o f revenues 
collected by investm ent incentives. In the area of budgeted expenditures, 
however, it is possible to find m ore items that have a direct or indirect 
im pact on the overall budgetary management.

8.11. Although incentives are o f diverse character, they are linked by the 
fact that they have an im pact on the state budget -  either directly or 
indirectly. The m ost well known incentives are related to the ‘tax holiday’, 
which is an expression for incentives that take the form of an incom e tax 
concession (for a period of ten years -  for newly established subjects, or 
a partial income tax concession for a period of five years -  for already 
existing subjects). O ther options for business aid consist of subsidies 
for creating job opportunities, training and requalification. It is also 
possible to consider the provision of industrial land at a preferential 
price and the transfer o f land owned by the state to a business subject 
at a preferential price as a financial benefit with an im pact on the state 
budget. Aid for investing in land as an investm ent incentive is available 
under the precondition that suitable land is available. This is provided 
through the relevant local governm ental bodies -  not directly to 
investors. The com m unity or region receives a grant for the development 
of infrastructure on the land where production is to  be located and then 
it may sell to  investors a fully developed building parcel at a favourable 
price. Support for the developm ent of industrial zones15 or support 
for the strategic services sector and a subsidy for technological centres

14 O f  th e  30  b illion  c ro w n s p ro v id ed  b y  in cen tiv es , s in ce  1998 on ly  C Z K  6 .4  b illion  
w ere  re m itte d  from  th e  s ta te  b u d g e t to  th e  a cc o u n ts  o f  in v esto rs  a s  a id  fo r  th e  c rea tio n  
o f  n ew  jobs, requa lifica tion  o f  em p loyees o r  a s  cap ita l subsidy  fo r in v estm en t. "The 
rem a in in g  21 b illion  c ro w n s a re  c re a ted  by in co m e  tax  co n cess io n s  a n d  a n o th e r  2 .6  
b illion  c ro w n s a  p ric e  re d u c tio n  fo r p re fe ren tia l la n d  in  in d u s tria l zones,” p o in te d  o u t 
R udysarova (D ep u ty  G en era l D ire c to r  o f  C zech ln v est) , b u t a cco rd in g  to  her, th e se  tw o 
item s  a re  n o t a  s ta te  e x p en d itu re .
15 This has m an ife s ted  itse lf  s in ce  1999, w hen  m o re  th a n  C Z K  723 m illion  o f  s ta te  
re so u rces  w ere  u sed  fo r th e  d ev e lo p m en t o f  m o re  th a n  50 parcels, w h ich  cou ld  be 
p re p a re d  fo r p o te n tia l in v esto rs  w ith in  a m in im u m  a m o u n t o f  t im e  a n d  to  w h ich  local
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m ean in fact o ther forms of grants for business activity depending on 
the level of unem ploym ent in the region for investment o r a grant for 
training and requalification. W hen investing at a local and regional level, 
com m unities and regions enter into contracts w ith foreign investors16. 
Aid is also possible in relation to projects for custom er service centres, 
shared service centres, centres for the development o f software, both 
expert and resolution, centres and high-tech technological centres at 
which expectations exist that the results o f research and development 
activities in the technological centre will be followed by production. 
To these specific program m es for investm ent incentives, the Czech 
governm ent has also prepared o ther advantages outside the framework 
of the official package. G rants for the creation of jobs are also bound to 
budgetary resources. This involves investment incentive packages that 
contain incentives relating to  employment, although grants for creating 
jobs and grants for requalification cover roughly one third of the costs for 
obtaining qualification for one employee.

8.12. A subsidy may also be in the form of the provision of a certain am ount of 
financial resources, m ost often from the state budget or from a regional 
budget. This may be, but need not be, established for a specific purpose. 
In addition to  subsidies, resources are provided to  support business in the 
form of grants. Precisely defined borders between both forms of provided 
resources and differences thereof have not been defined by law. Often, 
both term s are taken as synonymous, the difference between which is 
perhaps more precisely the purpose and specifics of a grant as opposed to 
a subsidy17. A subsidy is often understood as public aid18.

offices now  offer land  to  p ro d u c tio n  in v e stm en t co m p an ies  a t sign ifican tiy  red u ced  
p rices.
16 A n in te re s tin g  e le m e n t o f  th ese  re la tio n sh ip s  is th e  c lash  o f  th e  in d e p e n d en t 
p e rfo rm an c e  o f  s ta te  a d m in is tra tio n  w ith  th e  c o n tra c tu a l o b lig a tio n s  o f  a u to n o m o u s  
reg iona l u n its  to w ard  fo reign  in vesto rs. C o n tra c ts  have b een  e n te re d  in to  by 
a u to n o m o u s  reg iona l u n its  w ith in  th e  c o n te x t o f  th e  ex ecu tio n  o f  th e ir  in d e p e n d en t 
co m p e ten cy . A n im p o r ta n t p o in t o f  th e se  co n tra c ts , e ith e r  a lread y  invo lv ing  th e  m o s t 
d iverse  n am e d  c o n tra c ts  (on  co o p e ra tio n , fu tu re  p u rc h a se  c o n tra c ts , s tip u la tio n s  an d  
m e m o ra n d a  o f  u n d e rs ta n d in g  o r  c o n tra c ts  fo r th e  sale o f  parcels  in  in d u s tr ia l zones) 
h as o f te n  b e en  th e  p rin c ip le  ob lig a tio n  o f  a u to n o m o u s  reg io n s  to  p rov ide  in v esto rs  w ith  
p a rtic ip a tio n  a n d  co o p e ra tio n  d u rin g  th e  p re p a ra tio n  a n d  rea lisa tio n  o f  in v e stm en t in 
o rd e r  to  c o m p le te  th is  as quickly  a n d  easily  a s  possib le . T he  above  w as m o s t freq u en tly  
p e rfo rm e d  by  m ean s  o f  th e  ob lig a tio n  o f  p a rtic ip a tio n  w h en  acq u irin g  th e  necessa ry  
p e rm its  a n d  d ec isio n s  w h e reas  a llow ing  in v e stm en t is th e  typical re su lt tra n s fe rre d  
by c o m m u n ity  a c tio n  a n d  p e rfo rm an c e  o f  th e  s ta te  ad m in is tra tio n . Pavel F ranc, Jiff 
N ezhyba , s u p ra  n o te  4, a t 26.
17 G enerally , a  p ro g ra m m e  is ca lled  a subsidy  if  it  co -fin an ces  a  sh a re  o f  80  o r  m o re  
p e rc e n t o f  th e  in v e stm en t co sts  o f  a p ro jec t. S uch  v o lu n ta ry  tra n s fe r in  favou r o f  th e  
p riv a te  s e c to r  o r  p riv a te  ind iv idua ls  is ca lled  a  subsidy.
18 T he  m e th o d o lo g y  o f  g o v e rn m e n t financ ia l s ta t is tic s  fo r a subsidy  is c o n sid e red  
v o lu n ta rily  c o m m o n  o r  c ap ita l in v e stm e n t b e tw een  g o v e rn m en ta l u n its , b e tw een  
m u lti-n a tio n a l o rg an isa tio n s  an d  th e  g o v e rn m en t. G o v e rn m e n t financ ia l s ta t is tic s  an d  
th e  S ystem  o f  N a tio n a l A c co u n ts  in  th e  m an u a ls  o f  th e  M in is try  o f  F inance  o f  th e  C zech
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8.13. The greatest risk for state budget expenditures from the standpoint 
of support and protection for investm ent is seen, for example, by the 
Suprem e A udit Office in the fact that "various am endm ents have been 
entered into on the basis o f governm ent decrees to the "Declaration 
o f  Common Intentions” (Declaration), according to which investm ent 
incentives were provided to commercial companies prior to the Investm ent 
Incentives A ct becoming effective a nd  which enable companies to acquire 
higher fu tu re  targeted subsidies than had  been originally negotiated. 
These higher expenditures fro m  the state budget, however, are not 
compensated by expanded obligations o f  the companies," no ted  the 
president o f the Suprem e Audit Office, Frantisek Dohnal, as early as 
2006. According to  the am endm ents, the limit fell and the only criteria 
is, therefore, the perm itted  intensity of public aid. State expenditures will 
therefore be higher than originally anticipated and cannot be precisely 
estim ated. "In conclusion, it is possible to state th a t am endm ents to the 
Declaration bring profit to companies, bu t increased expenditure to the 
state with a risk o f  fu rth er  increases in the fu ture . Deficiencies when 
drawing on the resources o f  the state budget determ ined fo r  individual 
companies will be resolved in a standard way by the Supreme A ud it 
Office by notifying the relevant financia l office’,’ stated president Dohnal 
in conclusion19.

IV. Promotion and Protection of Investment During 
the Breach of a Contract

8.14. As a rule, clever and well-prepared foreign investors were at the root of 
the problems in the Czech Republic with regard to investm ent aid and 
protection in the territory of the Czech Republic, and their weapons were 
contracts which left perceptible dents in the budget o f the Czech Republic. 
O n one hand, these are a shield against the devaluation of investm ents as 
a result o f action or non-action on the part o f state institutions, bu t they 
also have a marked im pact on the budgetary expenditures o f the state, 
which is often forgotten when formulating specific stipulations.

R epublic p rov ide  a  n a rro w e r d e fin itio n  o f  th e  w o rd  subsidy  as  a n  u n title d  transfer, w h ich  
th e  g o v e rn m e n t p rov ides  to  se le c te d  b u s in esses  a n d  th e  size o f  w h ic h  is d e te rm in e d  
o n  th e  basis  o f  th e  level o f  p ro d u c tio n  o r  ac tiv itie s  o r  o n  th e  basis  o f  th e  a m o u n t an d  
v a lue  o f  p ro d u c e d  g o o d s  a n d  serv ices. In  a  b ro a d e r  sense , th is  d e m o n s tra te s  th a t  any 
p a y m e n t o r  p ro v id ed  ta x  ex em p tio n  rec o g n ized  by  in d iv id u a ls  in  c o n n e c tio n  w ith  
th e ir  p e rso n a l s itu a tio n  m ay  b e  c o n s id e re d  a n  subsidy, w h ich  is p ro v id ed  u n d e r  th e  
c o n d itio n s  e sta b lish ed  by  law  o r  d e c ree  (e.g. fo r th e  u n em p lo y e d  o r  d isab led ) -  sou rce  
availab le a t: h ttp ://w w w .m fcr.cz  (accessed  o n  O c to b e r  13, 2010).
19 R adka B u rk e to v i, Tiskovd zp rd va  о u ko n cen i k o n tro ln i akce  c. 05 /33: Vydaje  s td tu  
b u d o u  vyss i n e z  p u v o d n i  p re d p o k la d y  (Press release o n  co m p le tio n  o f  th e  A u d i t  p r o 
ceeding no. 05 /33: E xp en d itu res  o f  th e  s ta te  w ill be h igher th a n  or ig ina lly  a n tic ip a ted ), 
S u p rem e  A u d it O ffice (19 S e p te m b e r 2006) availab le in  C zech  at: h ttp ://w w w .n k u .cz  
(accessed  o n  O c to b e r  13, 2010).

http://www.mfcr.cz
http://www.nku.cz
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8.15. Budgetary-legal norm s do no t address in more detail the consequences 
surrounding the departure of foreign investors after having exhausted 
various concessions. For example, land that had been invested in for the 
purpose of realising certain business activities may be difficult to  return 
to  their original state and their use may not be determ ined -  there is then 
a question as to  whether there has been a return  on such invested state 
funds. A still m ore complex situation may occur in cases when an investor 
term inates its business activity sooner than anticipated. It is true that the 
Investm ent Incentive Act makes reference to  som e sanctions related to 
the breach o f a specific contract (compensatory damages etc.), bu t it does 
no t address im pacts on budgets. From the standpoint o f the budgetary 
outlook or approved budget for a given year, problems and expenditures 
related thereto that had not been anticipated (growth in unem ploym ent 
in a given location and thereby also costs for support and o ther related 
state expenditures) could arise. The departure of a business itself after 
com pletion of the period for which a contract had been entered into 
is no t a breach in and of itself and therefore the consequences for the 
state assumes a domestic character -  generally with the need for public 
resources for their resolution.

8.16. International Treaties address the protection of a foreign subject who 
has taken advantage of the possibility to invest in the Czech Republic 
whilst using financial incentives which are provided from public budgets, 
however it is only obliged to adhere to  that which has been agreed 
contractually. And it is precisely a t this stage that future problem s are often 
established. Breach of contract is often related to the fact tha t deadlines or 
price stipulations are unrealistically established and become the subject 
o f dispute a t the m om ent when an investor finds itself in a situation when 
it can no longer continue or develop its business due to reasons resting in, 
for example, the economic conditions of the host country. If an agreem ent 
on the applicable law for dispute resolution, which is not advantageous to 
the host state, is added to  such arrangem ents, one can expect an increase 
in the financial costs not only for handling the dispute, bu t often also for 
resolving the consequences of the decision. If the decision in the dispute is 
such that it is decided that the state receiving the investm ent is designated 
as a subject that was unable to protect it (in such disputes, in principle, 
subsidies are no longer discussed), it is necessary to find resources in the 
state budget for com pensation of established financial am ounts.

8.17. The factor of national indebtedness in the case of investm ent incentives 
has clearly been overlooked. Nonetheless, if we take into consideration 
the broader econom ic picture, this factor rises to the forefront. The Czech 
Republic stands on the edge of critical econom ic reforms which need to 
be introduced (pension reform, budgetary and tax reform, healthcare 
reform). Currently, the state needs to  deal with the fact that there is 
extensive immobility in the state budget -  a large part of budgetary 
expenditure items are of a m andatory nature and w ithout changes in the 
law, it may be difficult to  deal with them . Investm ent incentives granted I 165
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to large economic subjects -  tax breaks, investm ents in infrastructure, 
in essence could create still larger deficits to an already stretched state 
budget. The somewhat „black and white" vision of politicians that 
foreign investors operate in the Czech economy only w ith a great deal 
of benevolence (employment, innovation, dynamics, cultivation of 
the environm ent, etc.) and therefore require the m ost advantages, is 
som ew hat out o f balance from this standpoint.

8.18. Two opinions stand side by side -  to  support foreign investors to  the 
maximum with all impacts or no t to  do so. M aximization o f support may 
m anifest itself also in the fact that investm ent incentives will be doubled 
-  directly or indirectly -  on the one hand tax breaks will be provided, but 
an identical situation w ith the same apparatus is also addressed by grants 
for em ploym ent support, or investm ent incentives that the state provides 
but at the same tim e this could be im plem ented by local autonom ous 
adm inistrations. The second option is to hold to  the principle o f not 
involving the state w here the m arket governs and to leave it up to investors 
as to  whether they will decide according to individual m arket conditions 
as to w hether or not to enter the m arket. Both opinions may be supported 
o r refuted.

8.19. W ith regard to the area o f financial theory or also from the perspective of 
tax law theory, the issue is the nature o f income tax exem ption -  this may 
be understood as a budgetary expenditure or this opinion may be rejected 
in that such a link does not exist. In order for an investm ent incentive in 
the form of tax com pensation to  be granted, the investor m ust adhere to 
formal procedures established by the Investm ent Incentive Act and this is 
a precondition for applying a tax concession20. If a taxpayer duly initiates 
business activity and has been registered as a taxpayer, he/she obtains the 
right to apply for a tax concession. To calculate the am ount o f the income 
tax concession, criteria are set for natural or legal entities in such a way 
that their specific structure is respected21.

8.20. A nother question is whether to  include additional aid in state expenditures, 
such as reduced land prices provided by com m unities selling to  investors 
o r to  build infrastructure on parcels that are made available to  investors.

8.21. A lthough opinions could be diverse as to  the above concessions -  their 
im pact is clear -  they reduce budget revenues. And so if the elimination 
o f these various concessions and preferences are discussed in the new

20 This p ro c e d u re  re s ts  o n  s u b m ittin g  an  ap p lic a tio n  fo r th e  p ro m ise  o f  in v e stm en t 
in cen tiv es  to  th e  M in is try  o r  d e s ig n a ted  o rg an isa tio n  w ith in  a  p e rio d  o f  3  m o n th s  
f ro m  th e  de livery  o f  te n d e rs  fo r p ro v id in g  in v estm en t incen tives . O n  th e  basis  o f  th is  
a p p lica tio n , th e  M in is try  w ill issue  a  d ec isio n  o n  th e  p ro m ise  o f  in v e stm en t in cen tiv es  
w ith in  30 days from  delivery. This d ec isio n  is th e  d o c u m e n t fo r fu lfilm en t b o th  o f 
g en era l re q u ire m e n ts  o f  th e  In v e s tm e n t In cen tiv e  A ct as  w ell as sp ec ia l re q u ire m e n ts  
o f  th e  In co m e  Tax A ct.
21 S o u rce  availab le in  C zech  at:
h ttp ://w w w .m fc r.c z /c p s/rd e /x ch g /m fc r/x s l/in v  p o b  vvvoi.h tm l 
(accessed  o n  O c to b e r  13, 2010).

http://www.mfcr.cz/cps/rde/xchg/mfcr/xsl/inv
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income tax act, it will also be necessary to resolve these changes in 
connection w ith the existence of international treaties on investment 
protection and the budgetary consequences of prem ature term ination of 
business activities by foreign investors.

8.22. At the same time, one should be aware that in private international 
law, the subject of which is adaptation of private law relations with an 
international element, the application of financial law regulations may 
also com e into consideration, which may have consequences for the 
rights and responsibilities of parties in private-law relations. Parties may 
not avoid these effects even if foreign law is selected as the applicable 
law. Therefore, the one who decides on specific private-law relations with 
international elem ents22, m ust take into consideration the fact that except 
for the use of norm s of private international law and arbitration law, the 
regulations of Czech financial law m ust also be taken into consideration, 
the effects of which may no t be circum vented in any case.

V. Model Example of Italy and Budgetary Expenditures

8.23. For a com prehensive perspective and thoughts on the questions of tax 
exemptions and the budgetary consequences of investm ent incentives, 
it is useful to look into legal arrangem ents abroad, which enables us 
to  draw inform ation from foreign experience and to  take advantage of 
it in our deliberations on this issue. We can observe a very interesting 
developm ent in the area of budgets in Italian law. The economy of Italy 
is the seventh largest economy in the world, and its central feature is 
the existence of primarily small and m edium -sized companies. Italy is 
a very open country for investing. It offers investm ent in many diverse 
branches, and it therefore has som ething to offer to  investors. Although 
there are many investm ent opportunities in Italy23, dynamic conditions 
on international markets, fluctuating currency exchange rates, changes 
in the legal framework and, m ost importantly, the ever present crisis of 
the cooling global economy, have led Italy also to take steps to  support 
investment. The governm ent offers m odest incentives for support of 
private sector investment directed primarily a t the economically weaker 
areas of southern Italy. Tax breaks play a significant role in the field of 
investm ent incentives. Two years ago, during the preparation of the

22 F o r d e ta ils  o n  th e  a p p lic a tio n  n ece ssa ry  to  u se  th e  s tan d a rd s  in  a rb itra tio n  
p ro c eed in g s , c o m p a re  K v 6 t o s l a v  R C iZ ic k a ,  R o z h o d c i  r i ' z e n !  p r e d  R o z h o d c i 'm  

S O U D E M  PR! H O S P O D A R S K E  K O M O R E  C e S K E  REPUBLIK Y A A g r A r N I  K O M O R E  

C e s k e  RE PUBLIK Y (A rb itra tio n  Proceedings before th e  A rb itra tio n  C o u rt a tta c h e d  to  
th e  E conom ic C h a m b er  o f  th e  C zech R epublic  a n d  A g r ic u ltu ra l C h a m b er  o f  th e  C zech  
R epublic), P lzen: V ydavatelstv i a nak lad a tes ltv i AleS C en ek  s.r.o. 130 (2nd ex te n d e d  ed. 
2005).
23 See fo r exam ple: h ttp ://w w w .life in ita lv .co m /rea l-es ta te /in v estin g .a sp  
(accessed  o n  O c to b e r  13, 2010).
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state budget for 2008, Italy proceeded to  reform  the tax system (Act no. 
344/2003). The reason for this step was a reaction in part to  Europe-wide 
com petition for investment, primarily due to  the entry of new M em ber 
States in 2007, which are attractive destinations for investors due to 
low production costs, as well as reduced income taxes in neighbouring 
Germany.

8.24. After implementing income tax concessions24, however, Italy recorded 
significantly reduced finance flowing into the public revenue stream; 
therefore the Italian governm ent was forced to  introduce com pensatory 
measures, such as an adjustm ent to  lim its for the deductibility of interest or 
elimination of accelerated depreciation. O ther steps led to  the tightening 
of tax laws with the objective of increasing the enforceability o f tax 
collection. The trigger for o f this fundam ental change to their approach, 
leading Italy to palpable reforms in the field of budgetary savings, was a 
growth in national debt in relation to  GDP, which rose high above the 
reference value established in the Treaty. These reasons motivated the 
governm ent to take steps directed at limiting support for investm ent in 
the form of tax breaks for investors25. In 2008, Italy proceeded to  resolve 
its high debt levels when it approved, effective as of 2009, the so-called 
Framework Act on Reform of the Budgetary Process26. The benefit was 
the introduction of a three-year budgetary overview of legal regulations 
and the overall simplification of the state budget structure.

8.25. If we consider the issue of tax concessions and their budgetary 
consequences27, the steps taken by Italy provide evidence that from a 
formal standpoint, tax concessions are no t a budgetary expenditure, but 
from a material standpoint they undoubtedly are. Taxation is an obligatory, 
repetitive paym ent by which the taxpayer periodically contributes to  the 
state budget. At the m om ent when the state reduces the tax obligation 
for a foreign investor, for example in the form of a tax concession, this 
difference between the standard rate o f tax and the am ount of taxation 
reduced in the form of a tax break for a foreign investor is a budget 
expenditure and, in com parison with situations where this does not 
involve a foreign investor, but a standard taxpayer, this am ount is deducted 
this from the am ount that would otherw ise form part o f the state budget. 
This difference is a budgetary expenditure in the material sense.

24 F o r m ore , see: V i n c e n z o  C a l 6 , P r o n u n t a r i o  d e l l ’I m p o s t a  d i  B o l l o  e  d e i  

T r i b u t i  M i n o r i ,  C o n t a b i l t a  E F is c o ,  M ilano : E d izion i Fag M ilan o  ( 2 0 0 9 ) .

25 In a  D im ireva , I ta ly  In v e s tm e n t C lim a te , available at:
h ttp ://w w w .eu b u s in e ss .c o m /e u ro p e /ita lv /in v e s t (accessed  o n  O c to b e r  13, 2010).
26 C o u n c il O p in io n  o n  th e  u p d a te d  s tab ility  p ro g ram m e  o f  Italy, 2009 -2012  (2010C  
142/03), (20101 O .J. С  142/13-18.
27 For m o re , see  Pa o l o  B o s i ,  C o r b o  d i  S c i e n z a  d e l l e  F i n a n z e ,  B ologna: II M u lin o  
231 (2010).

http://www.eubusiness.com/europe/italv/invest
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VI. Conclusion

8.26. In private international law, whose purpose is to  regulate private relations 
with an international element, the application of financial law rules may 
enter into consideration which may have implications for the rights and 
obligations of the private relationships. Participants cannot avoid these 
effects by choosing a foreign law as the governing law, and therefore the 
one who decides on a particular private relationship with an international 
elem ent m ust bear in mind that, except for the application of rules of 
private international law and the governing law, the rules o f the Czech 
Financial law, whose effects it is impossible anyway to avoid and which 
m ust be adhered to, m ust be taken into account.

S u m m a ries

DEU [Haushaltsrechtliche Rechtsfolgen bei Verletzung der Bedingungen von 
Investitionsanreizen]
Nach dem Jahre 1989 wurde sich die damalige Tschechoslowakei der Bedeu- 
tung bewusst, die Marktwirtschafi aufzubauen, was im Zusammenhang mit 
dem Bedarf von Einschaltung ausldndischen Investoren stand. Einegrofie Rolle 
bei der Beschaffung von Auslandskapitals spielten Vertrdge, die Unterstiitzung 
and den Schutz von Investitionen garantierten. Diese Abkommen stellen eine 
Schutzhiille gegen die Enteignung der Investitionen aufgrund der Handlung 
oder Nicht-Handlung der Staatsbehdrden, haver aber auch starke... Auswir- 
kung a u f den Staatshaushalt -  ob direkt oder indirekt, was bei Abfassung kon- 
kreter Abkommen oft vergessen wird. Es ist nicht mdglich, die Institution der 
Investitionsanreize einseitig zu begreifen, stattdessen diirfen nicht nur die posi
tives  sondern es man muss auch die negativen Auswirkungen a u f den Fiskus in 
Betracht gezogen werden. Der Verschuldungsfaktor des Landes ist im Fall der 
Investitionsanreize eindeutig unterschdtzt warden. Nebeneinander stehen zwei 
Ansichten, ndmlich ob man auslandische Investoren mit alien solchen Auswir
kungen unterstiitzen soil oder nicht. Zur der Zeit, als die Tschechische Republik 
am Anfang der Einleitung von notwendigen Wirtschaftsreformen stand, wares 
kaum fu r  jemanden notwendig, sich solche Fragen zu stellen und iiber die Ef- 
fizienz von Auslandsinvestitionen und deren Beitrag zur Staatswirtschaft und  
zum  Staatshaushalt nachzudenken.

CZE [Rozpoctove-prdvni dusledky porusen ipodm inek investicnlch pobidek]
Po roce 1989 si tehdejsi Ceskoslovensko zacalo uvedomovat ddlezitost budo- 
vdni trzni ekonomiky, coz bylo spojeno s potfebou zapojeni zahranicnkh inves- 
Югй. Velkou roli v lakdni zahranicniho kapitdlu sehrdly smlouvy, ktere zaru- 
covaly podporu a ochranu investic. Tyto smlouvy jsou na jedne straw  stitem  
pred znehodnocenim investic v dusledku jedndni ci nejedndni ze strany stdt- 
ntch instituci, ale majl i znacny dopad do rozpoctovych vydaju. stdtu -  at' jiz 
primo nebo nepfimo, na coz se pH formulaci konkretnich ujedndni casto za- 
pomind. Institut investicnich pobidek tedy neni mozno chdpat jednostranne, 
nybrz je treba vzit v uvahu nejen jeho positivni, nybrz i negativni ucinky na 
hospodafeni stdtu. Faktor zadluzovdni zeme je v p fip a d i investicnich pobidek 1 6 9
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jednoznacne prehlizen. Vedle sebe stoji dva ndzory -  podporovat maximdlne 
zahranicm investory se vSemi dopady ci nikoliv. V  dobe, kdy se Ceskd republika 
ocitd na pocdtku zavedeni nutnych ekonomickych reforem, je potfeba si tuto 
otdzku polozit a zamyslet se nad rentabilnosti zahranicnkh investic a jejich 
prinosem pro hospodafeni stdtu a stdtni rozpocet.

PO L [Konsekwencje prawno budgetowe naruszenia warunkdw bodycow  
inwestycyjnych]
Pod tym wzglqdem zawarte umowy о ochronie i wspieraniu inwestycji 
mialy i majq. znaczqcy wplyw na stan wydatkow budzetowych pahstwa. 
Faktor zadtuzania kraju jest w przypadku bodzcow inwestycyjnych cz§sto 
niedoceniany. Stojq obok siebie dwa skrajne poglqdy: wspierad maksymalnie 
inwestorow z  zagranicy z  wszystkimi z  tym zwiqzanymi konsekwencjami lub 
z  tego zrezygnowac. Autorzy tego artykulu starajq si$ odpowiedziec na to 
pytanie i wywodzic z tego uzasadnione wskazania.

FRA [Consequences juridiques budgetaires d ’une rupture des termes des 
contrats d ’incitation d Vinvestissement)
Les contrats de soutien et de protection des investissements conclus avec des 
investisseurs etrangers reprdsentent egalement une depense consequente dans 
le budget des Etats. En cas d ’appels de capitaux, le facteur qui grdve les Ftats 
est purement et simplement occulte. Deux points de vue s’opposent d cet egard: 
soutenir, ou non les investisseurs etrangers par tous les moyens disponibles. Les 
auteurs de cet article tentent d'apporter une reponse d cette interrogation et 
d'adopter une position dclairde en la matiere.

RUS [Бюджетно-правовые последствия наруш ения условий  
инвест иционны х поощрений]
Однако договоры об охране и поддержке капиталовложений, заключенные 
с зарубежными инвесторами, оказывают неблагоприятное влияние на 
бюджетные расходы государства. Фактор задолженности страны в слу
чае инвестиционных поощрений не учитывается. В этом отношении 
имеются два взгляда. Поддерживать в максимальной мере зарубежных 
инвесторов со всеми из этого вытекающими последствиями, либо нет. 
Авторы настоящего доклада стремятся к поиску ответа на данный 
вопрос и обоснованной точки зрения на данную проблематику.

[Consecuencias legates en los presupuestos derivadas de la  in f  race ion de 
los tdrminos de los incentives de inversidn]
Los contratos sobre apoyo у  proteccion de las inversiones con inversores extran- 
jeros tambien tienen una implicacion considerable en los gastos presupuesta- 
rios del estado. En el caso de invitaciones de capital, elfactor que obstaculiza a 
un estado estd claramente desatendido. Coexisten dos puntos de vista: apoyar 
a los inversores extranjeros con todas las implicaciones о no hacerlo. Los auto- 
res de este articulo intentan hallar la respuesta a esta cuestidn у  adoptan una 
postura razonada acerca de este tema.
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A bstract I The issue o f how to define public interest is being 
approached time and again from  the various perspectives 
o f the most diverse scholarly disciplines, which is merely 
the natural outcome o f the fa c t that the understanding o f 
the term “public interest” has far-reaching implications for  
the functioning o f society as a whole, and indicates whether 
and to what degree such a society is a democratic society. In 
determining the public interest, the case law plays a key role; 
it must interpret public interest within the context o f having 
to protect a great variety o f legal relations, and especially 
in the event o f a clash between diverging rights (whether 
from  the area o f private law or public law). In determining 
the public interest, the political and ideological bent o f the 
person who seeks to identify public interest (or decrees its 
meaning top-down) plays a crucial role. No matter whether 
one approaches public interest from  a liberal, conservative, 
or even a leftist position: such preconceptions will not only 
determine the scope o f permissible regulatory interferences 
by the state, but also inter alia the size o f the government 
apparatus -  which, after all, is in charge o f enforcing public 
interest. Traditionally, public interest is considered one o f 
the criteria fo r  differentiating between the sphere o f private 
law and that o f public law. However, modern society has 
advanced to a point a t which public interest fulfills precisely 
the opposite purpose, i.e., it ultimately blurs the differences 
between the two spheres -  a development that has been 
actively fostered by the European Union as a lawmaker, and  
by the decision-making practice o f its authorities. Voices 
critical o f what are known as 'activist judges' have made 
themselves heard, but it appears that in a state under the 
rule o f law, the decisive role in determining public interest 
and its importance fo r  a viable society and its system o f law 
has fallen to the courts, and will continue to be exercised by 
the courts.
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I. General Starting Point -  Society 
as a Sum of Individuals with 
Individual Interests versus the 
Protection of “Higher Values”

9.01. The definition of “public interest” or of those 
areas the protection of which can be regarded as 
in the public interest, is a frequently discussed 
and controversial issue not only in law, but also 
in political science, economics, sociology and 
other social sciences. Regardless of w hether we 
use the phrase “public interest”, "general welfare",
“common good” or “I’interet general”, in all cases 
we are referring to certain collective values, 
compliance with which and protection of which 
should be a key policy objective or goal o f the 
activities carried out by the central government 
and its bodies1.

9.02. Key questions that need to  be asked when 
interpreting the term  "public interest”2 can be 
defined as follows: Is the public interest merely a 
sum  of individual interests? Is the public interest, then, that what is sought 
by the majority? Should the perspective used in defining the public interest 
be purely numerical? Can the term  “public interest” include the protection 
of certain “higher" objective values? Can those values then be protected 
even against the will of the majority? If so, who should define and protect 
the public interest in a dem ocratic form of government? In a democracy, 
policy decisions are formed based on the principle of majority, i.e. by 
voting procedure. A majority decision (e.g. a law or constitutional law) 
is a sum of individual interests, or the result of com prom ises reconciling 
individual interests; the main m ediators of these interests are political 
parties. Is a majority interest also a public interest?

1 W e d o  n o t sh are  th e  sce p tic ism  o f  A n d rew  H eyw ood , w h o  co n sid e rs  th a t  th e  pub lic  
in te re s t is g o o d  on ly  as a cover fo r p o litic ian s  to  give th e ir  a c tio n s  th e  ap p e a ra n c e  o f 
respec tab ility , A n d r e w  H e y w o o d , P o l i t i c a l  T h e o r y , c ited  acco rd in g  to  th e  C zech  
ed itio n , p u b lish ed  as  A n d r e w  H e y w o o d , P o l i t i c k a  T e o r i e , P raha: E u ro lex  207 
( 2 0 0 5 ) .

2 F o r th e  sake  o f  co m p a riso n , fo r  exam ple, T h e o d o re  M . B en d itt defines th e  follow ing 
six q u e stio n s  th a t  n e e d  to  be  c o n sid e re d  a n d  d is tin g u ish ed  in  any  a tte m p t to  define  th e  
te rm  “pub lic  interest". T hese  q u e stio n s  are: “(a) H ow  is th e  p h ra s e  'th e  p u b lic  in te re s t’ 
to  be  defined? (b) W h a t a c ts  a n d  po lic ies a re  in  th e  p u b lic  in te re s t?  (c) H ow  is it  to  be  
d e te rm in e d  w h a t p a rtic u la r  a c ts  an d  po lic ies  a re  in  th e  p u b lic  in te res t?  (d) W h a t is th e  
b e s t th in g  to  do , th e  b e s t policy  to  ad o p t?  (e) H ow  is it to  b e  a u th o rita tiv e ly  d e te rm in e d  
w h a t is th e  b e s t th in g  to  do? (f) W h o  is to  d e c id e  a u th o rita tiv e ly  w h a t is  in  th e  pub lic  
in te re s t a n d /o r  w h a t is th e  b e s t th in g  to  do?" cf. T h e o d o re  M . B end itt, The Public  
In terest, 2  (3 )  P h i l o s o p h y  a n d  P u b l i c  A f f a i r s  2 9 1 ,  2 9 2  ( 1 9 7 3 ) .

JU D r. M ic h a l B a r to n , 
P h .D . is  re sea rch  
a ss is tan t to  th e  ch a ir  
o f  c o n s ti tu tio n a l law  
a t th e  Facu lty  o f  Law  
o f  Palacky  U n ivers ity  
in  O lo m o u c , w h e re  
h e  a lso  he ld  th e  
p o s itio n  o f  v ice  d ean  
fo r s tu d e n t affairs 
d u r in g  2006 /2007 . H e 
is a  m e m b e r o f  th e  
w o rk in g  c o m m itte e  o f 
th e  L egislative C o u n cil 
o f  C ze c h  G o v e rn m e n t, 
c h a irm a n  o f  th e  
A cad em ic  S enate  o f 
th e  Faculty  o f  Law  at 
Palacky U niversity , 
a n d  c h a irm a n  o f  th e  
L egislative C o m m itte e  
o f  th e  A cad em ic  S enate  
a t Palacky  U niversity , 
e-m ail:
m ich a l.b a rto n @ u p o l.cz

mailto:michal.barton@upol.cz


Public versus Private Interest -  Can the Boundaries Be Legally Defined?

9.03. T.M. Benditt discusses two traditions in the perception of the term  “public 
interest", which he links with the works of J. Bentham and J. J. Rousseau3. 
Bentham views an interest o f society as the sum of the interests o f those 
who form society. Rousseau makes a link between the public interest and 
the concept of “volont6 generale” (general will). Concepts trying to model 
the public interest in purely m athem atical m ethods (quantitative concepts 
of the aggregation of individual interests)4 build on Bentham's utilitarian 
approach. In contrast, there are approaches that regard the public interest 
as som ething m ore than a sum  of private interests, as a specific separate 
entity also defined by certain values. As stated, in the context o f American 
political science, by Frank J. Sorauf, "[t]he phrase 'public interest’, or some 
variation on its theme, has run through the Am erican political vocabulary 
since the early years o f  the Republic”5. He then identifies four possible 
concepts o f public interest, defining it as a "commonly-held value", "the 
wise or superior interest" “moral imperative", and "a balance o f interests"6.

9.04. A dem ocratic form of governm ent based on the principle o f majority 
decision-making, however, m ust always be accom panied by the princip
le of the protection of m inorities7. The basis for the protection of the 
public interest can be found here. N ot every decision (political) which is a 
majority decision is also a dem ocratic decision. In addition to the formal 
aspect, i.e. the procedures (the principle o f majority), dem ocratic decision
making always involves a material aspect, i.e. the content of decisions 
(the protection of minorities). The protection of m inority opinion (in the 
broadest political sense of the protection o f the opposition) is a significant 
public interest on which the m odern constitutional state rises and falls.

II. Plurality of Views on the Public Interest in Judicial 
Practice

9.05. In term s of the legal regulation of the economy, the concept o f “public 
interest” is generally m entioned in discussions on the extent o f legitimate 
state interference in economic processes, the free m arket and property 
rights. The issue of defining the public interest in judicial practice began 
to  emerge at the tim e of the first efforts by the m odern state to  regulate 
certain aspects of business, economics and property. As stated back in 
1876 by the US Supreme C ourt in M ann v. Illinois8, “[pjroperty does

3 T h e o d o re  M . B en d itt, supra  n o te  2 , a t 2 9 1 - 2 9 5 .

4 Cf. Jam es W. D esk ins, O n  th e  N a tu re  o f  th e  P ublic  In terest, 4 0  (1 ) T h e  A c c o u n t i n g  

R e v i e w  7 6 - 8 1  ( 1 9 6 5 ) .

5 F rank  J. Sorauf, The P ub lic  In te res t R econsidered , 1 9  (4 )  T h e  J o u r n a l  o f  P o l i t i c s  

6 1 6 , 6 1 6 ( 1 9 5 7 ) .

6 Ibid., 6 2 4 - 6 3 1 .

7 Cf. A rtic le  6  o f  th e  C o n s ti tu tio n  o f  th e  C zech  R epublic: “P olitica l decisions sha ll 
p ro cee d  fr o m  th e  w ill o f  th e  m ajority , expressed  by fr e e  vote. M a jo r ity  decisions sha ll 
respect p ro tec tio n  o f  m in o ritie s"
8 M u n n  v Illinois, 9 4  U.S. 1 1 3  ( 1 8 7 6 ) . 1 7 3
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become clothed with a public interest when used in a m anner to m ake it 
o f public consequence, and affect the com m unity a t large. When, therefore, 
one devotes his property to a use in which the public has an interest, he, in 
effect, grants to the public an interest in th a t use, and  m ust subm it to be 
controlled by the public fo r  the common good, to the extent o f  the interest 
he has thus created”9.

9.06. In this respect, the notion of public interest appears in practice in 
an titrust law, in the regulation of prices, in production quotas10, in the 
regulation of the pursuit o f certain professions (professional chambers 
w ith com pulsory membership), in the regulation of product or service 
quality, etc. The aspect of public interest is also present in discussions 
on the extent o f the necessary control o f labour relations, or the level of 
protection necessary for employees11, on quality standards in health and 
education, and on the economic availability o f health care or education 
(tuition, fees in the health sector), and in discussions on compulsory 
health insurance12, environm ental protection13 or cultural heritage.

9.07. The Constitutional C ourt of the Czech Republic also applies the concept of 
public interest in assessing violations o f the principle o f equality. Unequal 
treatm ent is no t a violation of the principle of equality where it is in the 
public interest. For example, the constitutionality of the unequal approach 
to  the calculation of the service pension for professional soldiers who 
served the totalitarian regime was justified by the Constitutional C ourt 
as follows: “the prom otion of the principles o f dem ocracy and hum an 
rights is undoubtedly in the public interest. Likewise and conversely, it is 
clearly no t in the public interest to  confer any benefits for activities which 
(directly or indirectly) constituted a repression of hum an rights and the 
dem ocratic system and served for the consolidation of the totalitarian 
political system”14.

9 M u n n  v  Illinois, 94  U.S. 113, 126 (1876). Cf. W an to n  H . H am ilto n , A ffec ta tio n  w ith  
P ub lic  In terest, 39  ( 8 )  T h e  Ya l e  L a w  Jo u r n a l  1 0 8 9 ,1 0 9 7  (1930).
10 Cf. F ind ing  o f  th e  C o n s ti tu tio n a l C o u r t  o f  th e  C zech  R epub lic  PI. US 5/01  o f 
O c to b e r  16, 2001, p u b lish ed  u n d e r  N o. 410 /2001  C oll. ( th e  system  o f  m ilk  p ro d u c tio n  
q u o ta s  as  a  fo rm  o f  co n tro llin g  th e  u se  o f  a sse ts, w h ich  m o n ito rs  th e  p u b lic  in te re s t in 
s tab iliz ing  th e  m a rk e t in  th is  com m od ity ).
11 Cf. F ind ing  o f  th e  C o n sti tu tio n a l C o u r t  o f  th e  C zech  R epub lic  PI. US 8 3 /0 6  o f 
M arch  12, 2008, p u b lish ed  u n d e r  N o. 116/2008 Coll.
12 T he  d ifferences  in  th e  te rr i to r ia l p e rc e p tio n  o f  th e  p u b lic  in te re s t a re  e v id e n t here . 
In  E urope, c o m p u lso ry  h e a lth  in su ra n ce  a sso c ia ted  w ith  th e  co n s ti tu tio n a l su b jec tiv e  
rig h t to  affo rdab le  h e a lth  care  fo r  ev ery  in su red  p e rs o n  is perce iv ed  as a h u m a n  rig h ts  
s tan d a rd , w hile  in  th e  US th e  in tro d u c tio n  o f  c o m p u lso ry  h e a lth  in su ra n ce  is th e  su b jec t 
o f  fierce  debate .
13 T he  con flic t o f  p ro p e rty  rig h ts  a n d  h u n tin g  r ig h ts  w as assessed  by  th e  C o n sti tu tio n a l 
C o u r t  o f  th e  C zech  R epub lic  in  F ind ing  PI. US 3 4 /0 3  o f  D e ce m b e r 13, 2006, p u b lish ed  
u n d e r  N o. 4 9 /2 0 0 7  Coll. T he  rig h t to  h u n t w as fo u n d  to  b e  a p u b lic  in te re s t a llow ing  for 
in te rfe ren ce  w ith  p ro p e rty  righ ts.
14 F ind ing  o f  th e  C o n s ti tu tio n a l C o u r t  o f  th e  C zech  R epublic  PI. US 9 /9 5  o f  F eb ruary  
28, 1996, p u b lish e d  u n d e r  N o. 107 /1996  Coll.
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9.08. The public-interest argum ent is very widespread and diverse. The 
European C ourt of Hum an Rights (ECHR) has also labelled as a public 
interest, for example, the sovereignty and unity of a state (Germany) in a 
dispute over the restitution of art confiscated during the Second World 
W ar15, an interest in the cessation of civil war in relation to  the detention 
of a Turkish aircraft in Ireland16, and the legal regulation of religious 
com m unities17.

9.09. Public interest is also frequently m entioned in connection with media 
activities, both in term s of the regulation of the content o f freedom  of 
expression and from the perspective of institutional safeguards ensuring 
the existence of a particular type of media (the standard existence of 
public service broadcasters in Europe). In disputes between the media 
and persons affected by the content of published inform ation or opinions, 
the courts often consider whether the disclosure of such inform ation 
is in the public interest (“inform ation and ideas on m atters of public 
interest”)18. Public interest is also used to  justify the right o f journalists 
to  the confidentiality o f their sources of inform ation19. In this regard, the 
criterion of public interest is often a key determ inant of whether, in a 
particular dispute, the court will give priority to  freedom  of speech or 
to  the protection of conflicting values (the right to privacy, honour or 
reputation).

9.10. Therefore, the term  “public interest” on account o f the multiplicity of 
its meanings and the different contexts in which it is used, is polyvalent; 
its m eaning is constantly being fleshed out and modified for the various 
fields of legal practice.

15 P rince H a n s-A d a m  I I  o f  L iech tenste in  v G erm any , A pp lica tio n  N o. 4 2 5 2 7 /9 8 ,12 July 
2001, S ec tio n  69  ("[...] C o u rt considers th a t  th e  a p p lic a n t’s  in te res t in  bring ing  litiga tion  
in  th e  F edera l R epublic  o f  G erm a n y  w as n o t su ffic ien t to  outw eigh  th e  v ita l p u b lic  in terest 
in  rega in ing  sovereignty a n d  u n ify in g  G erm any").
16 B osphorus H a v a  Yollari T u r izm  in  T icaret A n o n im  § irke ti v  Ire land , A pp lica tio n  N o 
4 5 036 /98 , 30  June  2005, S ec tio n  4 8  (“ W h ile  there  h a d  been  a  severe in terference w ith  
th e  a p p lic a n t c o m p a n y ’s  in te res t in  th e  lease, i t  w as d iffic u lt to  id e n tify  a  stronger ty p e  o f  
p u b lic  in te res t th a n  th a t  o f  s to p p in g  a  d e va s ta tin g  c iv il w ar'’).
17 H oly S y n o d  o f  th e  B u lg a ria n  O rth o d o x  C hurch  (M etropo litan  Inoken tiy ) a n d  O thers  
v B ulgaria , A p p lica tio n s  N os. 41 2 /0 3  a n d  35677/04 , 22  January  2009, S e c tio n  122.
18 C f  e.g. B a rfo d  v  D en m a rk , A p p lica tio n  N o. 11508/85, 22  F eb ru a ry  1989, S e c tio n  31; 
O bserver a n d  G u a rd ia n  v  th e  U n ited  K ingdom , A p p lica tio n  N o. 1 3 5 8 5 /8 8 ,2 6  N o v em b er 
1991, S e c tio n  59; Von H a n n o ver  v  G erm any , A pp lica tio n  N o. 59320 /00 , 2 4  June  2004; 
B la d e t Trom so a n d  S te n s a a s v  N orw ay, A p p lica tio n  N o. 2 1 9 8 0 /9 3 ,20  M ay 1999, S ec tio n  
59; E d itio n s  P lan v  France, A p p lica tio n  N o . 58148 /00 , 18 M ay  2004, S ec tio n  53.
19 Cf. e.g. G oodw in  v  th e  U n ited  K ingdom , A p p lica tio n  N o. 17488/90, 27  M arch  1996, 
S ec tio n  39; R oem en  a n d  S c h m it v  Luxem bourg , A pp lica tio n  N o. 5 1 7 7 2 /9 9 ,25 M ay  2003, 
S ec tio n  46; V oskuil v th e  N eth erla n d s , A pp lica tio n  N o. 64752/01 , 22 N o v e m b er 2007 
S ec tio n  65. I 1 7 5
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III. The Political Dimension of the Definition of Public 
Interest

9.11. The identification of a particular interest as a private o r public interest 
is no t a purely objective evaluation process; it depends, to  some extent, 
on the ideas and philosophical orientation of the person interpreting it. 
According to  the liberal view, the issue of industrial relations may be a 
purely private interest between the employee and the em ployer and a 
m atter o f their mutual individual freedom of contract, which need not be 
controlled by any power. A more patriotic approach would take account 
of the inequality between the employee and employer and consider the 
need for certain regulation of labour relations, institutional em ployment 
safeguards and the provision o f social support in the event o f job loss, etc., 
to  be a public interest. To a certain extent, this oscillation is a result o f the 
reciprocity o f the liberal and welfare state.

9.12. Accordingly, the question of the distinction between a private and public 
in terest is no t purely a legal question, bu t also largely a political and 
econom ic question. A clear line between the private and the public interest 
cannot be drawn w ith m athem atical precision and certainty because it is 
a line which is inherently vague and variable over time. An example of this 
is a situation where, at a tim e of severe econom ic recession, job creation 
and the im plem entation of an econom ic interventionist policy by the 
state is a public interest, w hereas, at a different stage of the econom ic 
cycle, the same policy could result in very negative consequences and 
could hardly be defended as a "public in terest” The nature of public 
interest is therefore contextual. It is, as discussed below, a broader issue 
which can be sum m arized in one sentence: who form ulates the public 
interest? In a dem ocratic rule of law, it is possible to  debate th is and 
single ou t the status o f dem ocratically legitim ized politicians or judges. 
The situation is different in totalitarian regimes, where the political 
party, its leadership, or a single "infallible" leader decides w hat a public 
interest is. A lthough, of course, there is always room  to argue w hether 
we are genuinely faced by a public interest, there is a real and often legal 
(albeit not legitimate) possibility o f advocating such an interest here. 
H i is is a situation where, in the words of Andrew  Heywood, those who 
pursue their own interest form the presum ption that it is to  the benefit 
of the greatest possible num ber o f people, and society is then necessarily 
frustrated and unhappy.

9.13. We can also talk of a cyclical repetition of certain historical waves or 
phases (much like the cycles of economic growth and decline), where 
an institutional and legal framework is preferred or prom oted that 
reflects either the public interest or the private interest more20. These are 
traditional disputes between right and left, m anifested not only in m atters

1 7 6  I
20 Cf. A l b e r t  O .  H i r s c h m a n ,  S h i f t i n g  I n v o l v e m e n t s :  P r i v a t e  I n t e r e s t  a n d  

P u b l i c  A c t i o n ,  P rin ce to n : P r in ce to n  U niversity  P ress  3 - 8  ( 2 0 0 2 ) .
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of econom ic regulation, bu t also in discussions on the national budget 
deficit, i.e. the necessary degree of m andatory governm ent spending, 
the necessary scope of the constitutional guarantee of social rights, etc. 
This institutional framework has always been consistent w ith the political 
power structure of society, whether in the form of early-19th-century 
liberal econom ies with no guarantee of social rights, o r in the form of the 
post-war concept of the welfare state w ith the constitutional guarantee 
of social rights21. Then there are the extreme forms, to be simplistic, of 
totalitarian regimes, where the “public interest” encompasses almost 
everything from any economic activity to the privacy of the individual. 
As noted by the Constitutional C ourt of the Czech Republic in reference 
to  the practices pursued by totalitarian states in labour issues, "under the 
pretext o f  alleged public interest, accompanied by the rhetoric o f historical 
necessity and the needs o f the nation and  general welfare, people’s minds 
were m anipulated, resulting in the enactment o f labour duties, labour 
camps fo r  the maladjusted, the punishm ent o f  ‘parasitism ’, etc’.'22.

9.14. The power aspects behind the advocacy of the public interest are then 
reflected in the structure of the state apparatus, because, to prom ote 
the public interest, it is necessary to  establish specific government 
institutions. An idea of what is perceived in a particular society and a 
particular historical phase as a public interest can then be traced only by 
viewing the structure o f the state apparatus (e.g. the nam es o f ministries). 
From this perspective, education, health, culture, national security, 
public policy, protection from crime, transport services, environm ental 
protection, the safeguarding of m inim um  social standards and working 
conditions, arrangem ents for currency stability, etc., can then be typically 
regarded as the public interest.

IV. The Human Rights Dimension of the Problem
9.15. From the aspect of hum an rights, public interest can be viewed as a two- 

tier concept. The first tier is the notion of the public interest as one of the 
legitimate reasons for lim iting certain fundam ental rights and freedoms. 
The second tier involves the protection of fundam ental rights and 
freedoms by the state as a public interest in itself.

9.16. Generally, fundam ental rights can be restricted in order to protect 
another fundam ental right (a clash of two individual private interests) or 
to protect a public good of a constitutional quality. In the term inology of

21 E.g. G e rm an y 's  C o n s ti tu tio n  (B asic Law  -  G ru n d g e se tz ) defines th e  G e rm a n  State, 
in  A rtic le  20, as a "dem o cra tic  a n d  so c ia l fed e ra l s ta te ” (“е/и dem o kra tisch er  u n d  sozia ler  
B u n d essta a t"). A vailable a t:

(accessed  o n  N o v e m b er 10, 2010).
22 F ind ing  o f  th e  C o n sti tu tio n a l C o u r t  o f  th e  C zech  R epublic  PI. US 8 3 /0 6  o f  M arch  
12, 2008, p u b lish ed  u n d e r  N o . 116/2008 Coll. 1 7 7
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hum an rights, a public interest appears in the form  of a "public good”, i.e. 
as a legitimate aim  for the potential restriction of a fundam ental right.

9.17. In Europe, it is im portant to note the Convention for the Protection of 
Hum an Rights and Fundamental Freedoms23 (the “Convention”), which 
in num erous provisions sets out conditions for the restriction of gua
ranteed rights; the ECHR traditionally uses a three-step test to  assess the 
legitimacy o f the restriction of a particular right: an interference w ith the 
the right or freedom is only legitimate if: 1) it is prescribed (provided) by 
law; 2) it pursues a legitimate aim  and 3) it is ‘necessary in a dem ocratic 
society'24.

9.18. The second step in this test, besides protecting other conflicting rights, 
very often protects the public interest, even though the Convention does 
no t directly use the term  “public interest”. Nevertheless, the "interests of 
national security, public safety or the economic well-being of the country", 
"the prevention of disorder o r crim e” and the “protection of health or 
morals” referred to in the Convention, clearly are a public interest.

9.19. The term  “public interest" has appeared to be in two Additional Protocols 
to  the Convention. In connection with the protection o f property, a public 
interest is m entioned in Article 1 of the Additional Protocol (No. I):25 "No 
one shall be deprived o f his possessions excep t in  the p u b lic  in terest and  
subject to the conditions provided fo r  by law and by the general principles 
o f  international law" [emphasized by authors]. In addition to the term  
“public interest”, Article 1 also uses the formulation "general interest”26. 
There is evidently no semantic difference between them . Furtherm ore, the 
term  "public interest” appears in Additional Protocol No. 4 in connection 
with restrictions on freedom  of movement: “restrictions imposed in 
accordance with law and ju s tifie d  by the p u b lic  in te re st in a democratic 
society’'2'7 [emphasized by authors].

23 C o n v en tio n  fo r th e  P ro tec tio n  o f  H u m a n  R igh ts  an d  F u n d am en ta l F reed o m s 
(ad o p ted  o n  4  N o v e m b er 1950, e n te re d  in to  fo rce  3  S e p te m b e r 1953) 213 U.N.T.S. 221.
24 A s to  th e  " th re e -s te p  te s t” cf. e.g. T h e o r y  a n d  P r a c t i c e  o f  t h e  E u r o p e a n  C o n 

v e n t i o n  o n  H u m a n  R i g h t s , A n tw e rp e n  -  O xfo rd : In te rse n tia  33 4  -  342 (P. van  Dijk, 
F. van  H oof, A . v an  R ijn, L. Zw aak eds., 4 th ed. 2006).
25 P ro to co l to  th e  C o n v en tio n  fo r th e  P ro tec tio n  o f  H u m an  R igh ts  a n d  F u n d am en ta l 
F reed o m s as  a m e n d ed  by P ro to co l no. 11, 20  M arch  1952. A vailable at: 
h ttp .7 /co n v en tio n s .co e .in t/T re a tv /e n /T rea tie s /H tm l/0 9 .h tm
(accessed  o n  N o v e m b er 12 ,2010).
26 “The preced ing  provis ions  sh a ll not, however, in  a n y  w ay  im p a ir  th e  righ t o f  a  S ta te  
to  enforce such  law s a s i t  d eem s necessary to  con tro l th e  use o f  p ro p er ty  in  a c co r d a n c e  
w ith  th e  g e n e r a l in te r e s t  o r to  secure  th e  p a y m e n t  o f  ta x e s  o r o th e r  co n trib u tio n s  or 
p e n a ltie s"  (em p h asized  by  au th o rs ), cf. ibid. A rtic le  1, seco n d  p a rag rap h .
27 P ro to co l N o  4  to  th e  C o n v en tio n  fo r th e  P ro te c tio n  o f  H u m an  R igh ts  a n d  F un
d a m e n ta l F reedom s, sec u rin g  c e r ta in  r ig h ts  a n d  free d o m s o th e r  th a n  th o s e  a lready  
in c lu d ed  in  th e  C o n v en tio n  a n d  in  th e  first P ro to co l th e re to , as  a m e n d ed  by  P ro to 
co l N o. 11, availab le a t: h ttp ://co n v e n tio n s .c o e .in t/T re a ty /e n /T re a tie s /H tm l/0 4 6 .h tm  
(accessed  o n  N o v em b er 12, 2010).

http://conventions.coe.int/Treaty/en/Treaties/Html/046.htm
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9.20. By assessing the third step in the above-m entioned test (the necessity of 
a restriction), the ECHR essentially balances the protection of the private 
interest of the individual, in the form of a constitutional subjective right, 
on the one hand, and the public interest, in the form of a legitimate aim, 
on the other. Here, the proportionality o f the means used (the necessary 
extent to  which a right is restricted) is considered in relation to the 
desired legitimate aim (the necessary extent to  which the public interest 
is protected), i.e. this is the principle o f proportionality.

9.21. As indicated above, the actual protection of fundam ental rights, or the 
existence of specific procedural safeguards for the protection of these 
rights, is a public interest. One o f the purposes of protecting fundamental 
rights is to  protect m inorities (in the broader sense o f the word) from the 
will of the current political majority. Thus, for example, the constitutional 
protection of an individual’s private property from a majority decision of 
the legislative body has two dimensions. From the individual’s perspective, 
it is a purely private interest (the protection of his own property), while 
from the perspective of society it is also a public interest (the potential 
protection of all persons from the despotism  of the current majority).

9.22. In the context of ECHR case law, we might refer to „Jahn and O thers 
v Germany" where the ECHR stressed the need to  consider political, 
econom ic and social aspects when considering the concept of public 
interest, as well as the general “margin of appreciation" granted to  M em ber 
States. As the ECHR notes, "the decision to enact laws expropriating 
property will com monly involve consideration of political, economic and 
social issues. The Court, finding it natural that the margin of appreciation 
available to  the legislature in im plem enting social and economic policies 
should be a wide one, will respect the legislature’s judgm ent as to  what 
is ‘in the public interest' unless that judgm ent is manifestly w ithout 
reasonable foundation”28. Here, then, the ECHR gives M em ber States a 
relatively large degree o f freedom; it is sufficient for legislation to pass the 
test o f “reasonable foundation”.

V. Who Should Be the Final Arbiter of Public Interest?
9.23. It can be inferred that all the different concepts o f "public interest" can 

be simplified into two general categories, o r two general views. The first 
emphasizes the purely num erical or quantitative aspect. Here, the public 
interest can be ascertained by the simple sum of individual interests. 
This view is based on a concept of dem ocracy in the procedural sense, 
i.e. only as a process of forming political will. In this concept, a crucial 
role is played by the legislature: dem ocratic decisions are those taken by 
a majority o f the freely elected representatives of the people. In cases of 
controversial regulations, where a law is found to be unconstitutional by

28 Jahn  a n d  O thers  v G erm any , A p p lica tio n s  N os. 46720/99 , 72203/01  a n d  72552/01 ,
30 June 2005, S ec tio n  91.

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w



Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w Pavel Mates | Michal Barton

the judiciary, the same material may be passed again by parliam ent in the 
form of a constitutional law. Such a law is formally no t subject to review 
by the judiciary, and the legislature is therefore placed in the role o f final 
arbiter.

9.24. However, elected representatives themselves may be bound by something 
beyond the simple sum of individual interests (whether em bodied in a law 
or a constitutional law) which can be regarded as a system of values named, 
for example, a “public interest". Frank J. Sourauf observes that “willingness or 
unwillingness to accept a theory o f the public interest will shape the scholar’s 
understanding o f the role o f the elected representative in a legislature”29. 
This brings us to another concept, where we view the public interest as 
“higher objective values" which are protected for the benefit o f society (the 
public), even though this benefit may currently be different from the mere 
sum of the individual interests of the m em bers of society. This is a concept 
that makes it possible to modify the view of the democratically elected 
majority in the interest of “higher goals”. Yet these "higher goals” do not 
correspond with the current sum  of goals of individuals; they m ust be 
distinguished and defended by an authority independent o f the m om entary 
sum of individual interests, an authority o f long-standing stability with 
consistent staffing. In this respect, the numerical aspect urgently needs to 
be com plem ented by a value aspect. The legitimacy of the com petence to 
adjudicate on the protection of objective values from subjective interests 
(even where such interests are those of the current majority) m ust be 
supported by a criterion of legitimacy other than a purely procedural 
criterion, i.e. by a reason beyond the dem ocratic rule of majority decision
making. Normally, this entails a reference to the natural law conception 
of hum an rights or a m eta-right source of knowledge. A key role in the 
protection of this concept o f “public interest” will therefore be played 
by the judiciary, particularly in the protection of fundamental rights30; 
a necessary condition for this role is the principle o f judicial independence 
and the non-removability of judges by other branches of state power.

9.25. However, excessive judicial activism in the defence of “higher values” 
usually in the nam e of constitutionality, is subject to criticism in from the 
perspective of the concept o f representative dem ocracy and the rule of 
law31. The m atter of who should be the final arbiter o f “higher values” is 
the subject not only o f theoretical debates, bu t also of practical litigation, 
i.e. whether this role should be played by elected representatives of the 
people in the approval of the constitution or constitutional am endm ents 
(constitutional acts), or by the courts (constitutional courts in the

29 F ran k  J. S orauf, supra  n o te  5, a t 6 1 6 ,6 1 7 .
30 Cf. L a r r y  Ya c k l e , R e g u l a t o r y  R i g h t s : S u p r e m e  C o u r t  A c t i v i s m ,  T h e  

P u b l i c  I n t e r e s t  a n d  t h e  M a k i n g  o f  C o n s t i t u t i o n a l  L a w , C hicag o -L o n d o n : 
U niversity  o f  C h icago  P ress 68  e t seq. (2007).
31 Cf. R ory  L eishm an , J ud ic ia l A c tiv ism  versus th e  R u le  o f  Law , in  A g a i n s t  J u d i c i a l  

A c t i v i s m : T h e  D e c l i n e  o f  F r e e d o m  a n d  D e m o c r a c y  i n  C a n a d a , M ontreal: 
M cG ill-Q ueen 's  U n ivers ity  P ress 19-46 (2006).
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European context), which, in the interest o f "higher values” could examine 
(and in a European context also repeal) constitutional acts32. For example, 
in the Czech Republic, the Constitutional C ourt has already assum ed this 
role of “final arbiter” and repealed a constitutional act33. However, this 
ruling was m et by a large wave of criticism, especially from politicians.

9.26. For the concept of public interest to be relevant, it should be based on 
the second concept outlined, i.e. there should be a distinction between 
individual interests and the sum thereof, on the one hand, and the public 
interest as a qualitatively different type of interest, on the other. W hile 
the sum of individual interests can be assessed in purely numerical 
term s (e.g. the majority of the population of particular location dem ands 
the expropriation of the land of one of their neighbours to  build a 
hypermarket), the public interest m ust be defined by value (for example, 
the building of the hyperm arket need not be in the general interest of the 
area concerned). If the public interest were completely identical to  the 
sum  of individual interests, it would not be necessary to formulate and 
discuss it as a specific category or specific concept.

9.27. Similarly, Benditt distinguishes between the distributive and collective 
concept of public interest. The distributive concept is close to  the 
numerical aspect we have defined (the concept o f public interest as a mere 
sum of individual interests). In contrast, the collective concept exists in 
cases of the interest “of the public”34. Benditt is inclined towards the 
concept o f the collective public interest, and observes that stating that 
"[a]n act or policy is in the public interest not because it is in the overall 
interest o f  each member o f  the public, bu t because it promotes an interest 
o f the public, i.e., an interest o f  anyone"35.

9.28. The Constitutional C ourt of the Czech Republic, in connection with 
expropriation, has noted that “[...] no t every collective interest can be 
described as a public interest [...], the term  'public interest’ should be 
understood to mean an interest that could be regarded as a general or 
generally beneficial interest”36. Again, the Constitutional C ourt rejects 
the mechanical numerical aspect (collective, in the sense of the majority) 
and requires a certain general “benefit”. In this respect, decisions on the 
public interest will not be taken only by considering the actual num ber

32 Cf. K e m a l  G o z l e r ,  Ju d i c i a l  R e v i e w  o f  C o n s t i t u t i o n a l  A m e n d m e n t s : 

a  C o m p a r a t i v e  S t u d y , B ursa: Ekin P ress  ( 2 0 0 8 ) .

33 T he  C o n s ti tu tio n a l C o u r t  rep ea led  “C o n s ti tu tio n a l A c t N o. 195 /2009  o n  th e  
s h o rte n in g  o f  th e  fifth te rm  o f  office o f  th e  C h am b er o f  D ep u tie s"  a s  it  co n tra d ic ted  
th e  m a te ria l e sse n ce  o f  th e  C o n s ti tu tio n  (“th e  essen tia l re q u ire m e n ts  fo r a  d e m o c ra tic  
s ta te  g o v e rn e d  by  th e  ru le  o f  law ”), cf. D ecis ion  o f  th e  C o n s ti tu tio n a l C o u r t  o f  th e  
C zech  R epublic  PI. US 2 7 /0 9  o f  D e cem b er 10, 2009; cf. A rtic le  9(2) o f  th e  C o n s ti tu tio n  
o f  th e  C zech  R epublic: “A n y  changes in  th e  essen tia l req u irem en ts  f o r  a  dem o cra tic  s ta te  
g o vern ed  b y  th e  ru le  o f  la w  a re  imperm issible".
34 T h eo d o re  M . B en d itt, supra  n o te  2, a t 306-311.
35 Ibid., 3 1 1 .

36 F ind ing  o f  th e  C o n sti tu tio n a l C o u r t o f  th e  C zech  R epublic  PI. US 198/95 o f  M arch
28, 1996. I 181
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and strength of individual interests tha t may create a collective interest, 
but also values which need not correspond w ith the strength or the 
num ber of individual interests.

9.29. In judicial decision-making practices, then, there are efforts to strike 
a balance between protecting individual interests (and individual 
freedoms) and “com m on values”, "public goods” or “public purposes” 
Nevertheless, there is som ething of a circle to  this definition, as the above 
concepts em phasizing "higher" values, objectives and benefits do not 
necessarily require further in terpretation in a particular case and cannot 
be "mathematically” modelled in advance.

VI. Private and Public Law
9.30. Public interest is traditionally one of the criteria used to divide the law 

into private and public. According to the famous definition by Ulpian, 
the difference between them  lies in the fact that “Publicum ius est 
quod a d  sta tum  rei Romanae spectat, privatum , quad ad  singulorum  
utilitatem  pertinet”. A lthough other theories are now m ore widespread, 
this definition has not been abandoned entirely. For example, the leading 
French civil law experts A. Weill and F. Terre believe that the difference 
between private and public law is that public law protects the com m on 
interests of society, its governm ent and public needs; private law primarily 
defends individual interests37. A reference to  private and public interest 
as a criterion dividing the two areas of law can also be found indirectly in 
many definitions of public adm inistration, which is a branch controlled by 
adm inistrative (hence public) law and which is characterized by the fact 
that it is exercised in the public interest38.

9.31. The dom inance o f public interest, under this conception, makes criminal, 
constitutional, and adm inistrative law public law, and conversely, the 
protection of individual interests’ places civil, commercial, family and 
o ther law under private law.

9.32. However, the public interest may act not only as a criterion dem arcating 
the boundary between private and public law, but also the opposite, 
as a phenom enon that blurs the differences between them . It has 
been m entioned that the public interest also appears in areas that are

37 A l e x  W e i l l , F r a n c o i s  T e r r 6 ,  D r o i t  C i v i l . I n t r o d u c t i o n  G 6 n £ r a l e , Paris: 
D alloz 70  (1979); sim ilarly, Апс1гё D em ich el a n d  P ie rre  L a lu m ie re  id en tify  a d ifference 
b e tw een  th e  tw o  in  th a t  p u b lic  law p ro te c ts  th e  g en era l in te re s t, th e  o th e r  p riv a te  
in te re s ts : A n d r e  D e m i c h e l , P i e r r e  L a l u m i e r e , L e  D r o i t  P u b l i c , Paris: PU F 13 
(1974).
38 D u S a n  H e n d r y c h  e t  a l . ,  S p r a v n i  P r a v o .  O b e c n a  C a s t  (A d m in is tra tiv e  
Law, G enera l Part), P raha: С . H. Beck 5 (2009); J e a n - M i c h e l  D e  F o r g e s ,  D r o i t  

A d m i n i s t r a t i f ,  P aris  : PU F 7  (2002); Jo h n  Bell, L a  com para ison  en  d r o it p u b lic , in  
M e l a n g e s  e n  l ’H o n n e u r  D e  D e n i s  T a l l o n .  d ’i c i ,  d ’A i l l e u r s :  H a r m o n i s a t i o n  

e t  D y n a m i q u e  d u  D r o i t ,  P aris  : S o c id ti d e  leg is la tion  со ш р а гёе  3 3 - 4 4  (D . Tallon
1 8 2  I ed ., 1999).
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traditionally classified under the sphere of private law or that stand on 
the boundary thereof (typically labour law). An example in this respect is 
the protection of privacy rights, which fundamentally belong to  civil law. 
The (Czech) Supreme C ourt has used the category of public interest to 
tackle the relationship between the right to inform ation and criticism on 
the one hand and the protection of privacy on the other. Here, it came to 
the conclusion that criticism, in the given case inadmissible (because it 
was imprecise, vague, and unfair), does not override the right to privacy 
since, in the case at hand, it found that there was no public interest in 
having to  endure such criticism39.

9.33. O ne im portant area where the public interest is advocated is the protection 
of the “weaker” party in contractual relations. The concept of private law 
is conventionally based on the principle o f the equality o f contracting and 
any interference w ith this relationship, in term s of the protection of or 
preference for one party is viewed as contrary to its m ost innate defining 
features. At least since the middle of the last century40, this strict concept 
has been abandoned, allowing for the possibility o f interference in favour 
of the “weaker party” as dictated by the need to protect the public interest 
to ensure genuine equality in certain relations. Public interest can also 
be identified in the foundations of the regulation of certain private-law 
relations of a specific nature (e.g. trade in goods which could be dangerous 
to hum an life and health).

9.34. The concept o f the weaker contracting party is not lawful in the sense 
of being defined or explained in any law, but it is applied nonetheless. 
The requirem ent to  ensure equality is viewed in a material sense here, 
i.e. as genuine, real equality, which is assessed in the light of w hat actual 
im pact a particular situation has on the individual’s position, and not only 
w ith regard to equality before the law. It is thus no t only in legislation 
bu t also in practice that the specific circum stances of parties to  a legal 
relationship are considered41. Although there are no universally accepted 
criteria, reasons for which one party might be described as weaker 
include the economic circum stances of the contracting parties, their 
professional skills, and the fact that one party has no choice but to enter 
into the contract; naturally, other reasons could be found, depending on 
m ovements in trends and unique circum stances42 .

39 Ju d g m en t o f  th e  S u p rem e  C o u r t N o 3 0  C d o  2 5 7 3 / 2 0 0 4  o f  July 1 5 , 2 0 0 5 .  This 
ju d g m e n t a lso in d ica te s  th a t ,  in  re la tio n  to  o th e r  p a rtie s  to  th e  pub lic  in te re s t (typically  
po litic ians), th e  s itu a tio n  co u ld  be th e  ex ac t o p p o s ite , an d  th e y  m u s t su ffe r s h a rp e r  
c ritic ism , specifically  w ith  re g a rd  to  th e  p u b lic  in te res t.
40 This is a  tre n d  te rm e d  th e  “p u b lic ization" o f  p riv a te  law  (e.g. V l a d i m i r  H r d l i c k a , 

V e r e j n o p r a v n i  o t a z k y  v  p r a v u  s o u k r o m e m  (P ub lic -L aw  Issues in  th e  P riva te  
Law), P raha : K n ihovna  Sborm 'ku v6d pravm 'ch a s ta tn ich  2 1  ( 1 9 4 6 ) .

41 Sim ilarly, R o b e r t  A l e x y , A  T h e o r y  o f  C o n s t i t u t i o n a l  R i g h t , O xfo rd : O xfo rd  
U n ivers ity  P ress 2 7 6  e t seq . ( 2 0 0 2 ) .

42 FrantiSek Z o u lik , S o u kro m o p rd vn i ochrana  s la b si s m lu v n i s tra n y  (P riva te  L a w  
P rotection  o f  th e  In ferio r Party), 1 0  (3 )  P r a v n i  r o z h l e d y  1 0 9  ( 2 0 0 2 ) .
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9.35. In a situation where a large corporation stands opposite an individual who 
is forced to use its services, there must be guarantees that the individual 
will not be completely at the mercy of the stronger party. Here, we have 
in mind relationships that typically arise in the provision of services by 
banks, insurance companies and providers o f telecommunication services. 
W hile it is conceivable that an individual may not have a bank account, 
use public transportation o r make telephone calls, in the reality o f the 21st 
century, especially in large urban agglomerations, this is a notion probably 
from the realm of speculation. Therefore, in m odern states measures are 
taken to com pensate for this de facto inequality. This procedure has also 
been backed by the Constitutional Court, which affirmed that private law 
and public law are not currently hermetically separated by a “Chinese 
Wall”; on the contrary, in practice, public and private elements (even 
in the same piece of legislation) are increasingly intersecting. In private 
law, the principle of equality predominates; in this case, one of the other 
parties cannot unilaterally foist anything on the other party. However, in 
the court's opinion, this does not preclude action by the state43. Although 
these arguments were raised to protect not the weaker party, but the more 
powerful party (it was a transport company recovering a penalty from a 
passenger who had not paid his fare), this conclusion applies universally.

9.36. The provisions on consum er contracts in Sections 51a to 65 of the 
Czech Civil Code cannot be interpreted other than w ith regard to  the 
public interest. Here, there is interference in the relationship between 
the contracting parties in favour of the buyer. In its case law, the 
Constitutional C ourt responded to the practices o f a m ajor international 
company, which offered goods to still-inexperienced custom ers in the 
Czech Republic and misled them  by stating the prices in DEM, i.e. in a 
currency ostensibly substantially lower in value than CZK, failed to  specify 
clearly the conditions of the contractual penalty, created misconceptions 
about the suitability o f the contract, etc. Here, the Constitutional C ourt 
pointed out that, in the case of consum er contracts, for various reasons 
consum ers find themselves in an unequal position w ith the seller and this 
inequality needs to  be offset by m andatory provisions, including a certain 
restriction on the autonom y of will, which are otherw ise no t typical for 
private relations44. The possibility o f such a process can be considered in 
circum stances w here it is needed to protect the public interest.

9.37. One of the argum ents pu t forward by the Constitutional C ourt was Council 
Directive 93/13/EEC on unfair term s in consum er contracts, which rules

43 F ind ing  o f  th e  C o n sti tu tio n a l C o u r t  PI US N o  3 3 /2000  o f  Jan u ary  10 ,2001 , A  s im ila r 
a rg u m e n t is p u t fo rw a rd  by 3  K l a u s  S t e r n , D a s  S t a a t s r e c h t  D e r  B u n d e s r e p u b l i k  

D e u t s c h l a n d : A l l g e m e i n e  L e h r e n  D e r  G r u n d r e c h t e  II, M tinchen : С . H. B eck 
792 (1994).
44 F ind ing  o f  th e  C o n s ti tu tio n a l C o u r t  II. US 3 /0 6  o f  N o v em b er 6, 2007. M oreover, in 
th is  case  th e  C o n sti tu tio n a l C o u r t b u ilt o n  its  p rev io u s  case  law  (F ind ing  IV. U S  182/01 
o f  N o v e m b er 30, 2001), w h e re  th e  sam e  c o m p an y  fe a tu re d  as  a n  in te rv e n e r  a n d  w here

1 8 4  I th e  c o u r t  d ec la red  its  p ra c tic es  to  b e  d istinc tive .
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out similar conduct. Incidentally, Com m unity law is contributing heavily 
to  the aforem entioned process making private law more “public”45, albeit 
som etim es with a delay and on the basis of previous long-term  negative 
experience of inappropriate practices by stronger parties, as was the case 
with tim e-sharing46.

9.38. Highly intensive regulation of contractual relations can also be identified 
in areas such as business on the capital m arket (Czech Act No. 256/2004 
Coll. on the capital market, as amended), where entities doing business 
in this field are set wide-ranging obligations designed to  protect clients’ 
rights. The whole system is also subject to oversight by a regulator, the 
Czech National Bank. Although this is an area where relations between 
entities operate mainly on a contractual basis, this entire sphere is subject 
to  extensive regulation, as dictated by the public interest in relation 
to  investments in the capital market, where there are high risks, the 
consequences o f which could lead to a considerable adverse ramifications 
for the stability of society as a whole. Therefore, in this act we can find 
concepts such as the protection of custom er assets, imposing a range of 
restrictions on the m anagem ent of assets under management, as well as 
obligations prophylactic in nature and obligations aimed at ensuring the 
transparency of the entire system (e.g. Sections 12 to  12 (e) o f the Act). 
Com pliance with the whole system is guaranteed by recourse to  public, 
adm inistrative sanctions. Again, we repeat that much of this legislation 
is the result of the im plem entation of directives of the European 
Com m unities and the European Union.

9.39. The provisions of the Czech Act No. 189/2004 Coll. on collective investment 
schemes, as amended, can be characterized in a similar light; to quote the 
explanatory memorandum, this constitutes a "business risky for investors 
since the value of assets in which they invest the funds they have amassed 
can change dramatically." Here, again, regulatory measures and special 
safeguards for consumers are established in the public interest.

45 See, fo r exam ple, C o u n cil D irec tive  8 5 /577 /E E C  o f  20  D e cem b er 1985 to  p ro te c t 
c o n su m e rs  in  re s p e c t o f  c o n tra c ts  n e g o tia ted  aw ay fro m  b u s in ess  p rem ise s  [1985] L 
372; D irec tive  9 4 /4 7 /E C  o f  th e  E u ro p ean  P a rliam en t a n d  th e  C o u n cil o f  26  O c to b e r  
1994 o n  th e  p ro te c tio n  o f  p u rc h a se rs  in  re sp ec t o f  c e r ta in  a sp e c ts  o f  c o n tra c ts  re la ting  
to  th e  p u rc h a se  o f  th e  rig h t to  u se  im m o v ab le  p ro p e rtie s  o n  a  tim e sh a re  basis  [1994] L 
280; D irec tive  9 7 /7 /E C  o f  th e  E u ro p ean  P arliam en t a n d  o f  th e  C ouncil o f  20  M ay 1997 
o n  th e  p ro te c tio n  o f  c o n su m e rs  in  re sp ec t o f  d is ta n ce  c o n tra c ts  [1997] L 144; D irec tive  
2 0 0 0 /3 1 /E C  o f  th e  E u ro p ean  P arliam en t an d  o f  th e  C o u n cil o f  8 June  2000 o n  c e rta in  
legal a sp e c ts  o f  in fo rm a tio n  socie ty  serv ices, in  p a r tic u la r  e le c tro n ic  co m m erce , in  th e  
In te rn a l M ark e t [2000] L 178; D irec tive  20 0 2 /6 5 /E C  o f  th e  E u ro p ean  P a rliam en t and  
o f  th e  C o u n c il o f  23  S e p te m b e r 2002 c o n ce rn in g  th e  d is tan ce  m a rk e tin g  o f  c o n su m e r 
financ ia l serv ices  a n d  a m e n d in g  C o u n cil D irec tive  9 0 /619 /E E C  a n d  D irec tives  9 7 /7 /E C  
a n d  9 8 /2 7 /E C  [2002] L 271. In  th e  ligh t o f  th e se  d irec tiv es, s im ila r p rov is ions  m ay be  
a p p lied  m u ta t is  m u ta n d is  in  o th e r  EU M em b e r S tates.
46 D irec tive  9 4 /4 7 /E C  o f  th e  E u ro p ean  P a rliam en t a n d  th e  C o u n cil o f  26  O c to b e r  1994 
o n  th e  p ro te c tio n  o f  p u rc h a se rs  in  re s p e c t o f  c e r ta in  a sp ec ts  o f  c o n tra c ts  re la ting  to  th e  
p u rc h a se  o f  th e  r ig h t to  u se  im m o v ab le  p ro p e rtie s  o n  a  tim esh are  basis  [1994] L 280. 1 8 5
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9.40. Interventions are also made, in the public interest, in relationships that 
arise in the field of tourism , in the use of electronic com m unications47 and 
other areas typical for the functioning of m odern society, where there is a 
bias in favour o f those who manage the goods provided.

9.41. Regulatory elements in the legal relations of a private nature are accepted 
for o ther reasons too. An example here would be a purchase agreem ent as 
a typical private concept based on the freedom of the will of the parties. 
Interventions are made in the public interest to protect certain generally 
accepted values, such as an interest in the healthy and normal development 
of the young population, which is the reason for prohibiting the sale of 
certain categories of products (cigarettes, alcohol, fireworks) to  young 
people and for restricting certain services for them  (use of slot machines). 
Public policy and security as im portant values of public interest are the 
reason for restrictions in relation to  the fight against money laundering, 
where it is directly forbidden to provide certain financial services if the 
custom er fails to  produce identification (see Article 15 of Act No. 253/2008 
on certain measures against money laundering and terrorist financing, as 
amended).

9.42. If we apply the public interest as a criterion for dividing law into private 
and public (knowing that this is one o f the possible doctrinal approaches), 
we arrive at the conclusion that previous inferences on the blurring of 
the differences between the two spheres of law are true48. This appears to 
be an enduring trend, which, although primarily attributable for M em ber 
States of the European Union to their m em bership of this community, is 
undoubtedly a general tendency in all m odern states.

VII. Conclusion
9.43. The term  “public interest” in the pursuit o f exact research or analysis in 

the social sciences is perceived as rather indistinct and vague. As Sorauf 
observes, the concept o f public interest as an exact criterion has become 
unusable because of its vagueness, reflected in the large num ber of 
conflicting definitions. As he states, “one cannot justify  the public interest 
as either commonly-held value, moral imperative, superior wisdom, or 
compromise and  ye t m aintain its status as a genuine ‘interest’, as a political 
goal o f  the great ‘public’ attached to it in the struggle to influence policy”*9. 
His conclusion is sceptical but fitting: “Its [public interest’s] willingness to 
serve all parties makes it  useful to none”50.

47 Recall, fo r exam ple, th e  in te rv e n tio n  o f  th e  E u ro p ea n  U n ion 's  in s titu tio n s  a u th o r i
ta tively  e s tab lish in g  m ax im u m  p ric e s  fo r  S h o r t M essage  Service  (SM S) fro m  abroad .
48 O u t  o f  in te res t, w e n o te  th a t  th e  sam e  c o n c lu sio n  w as re a c h e d  by R ussian a u th o rs , 
w ho , fo r v a rio u s  reaso n s , have n o t b een  h e a rd  o f  m u c h  in  th e  C ze c h  R epublic  in  
re c en t y ears  (e.g. A l e x i j  P. A l e k h i n , A n a t o l i ; A . K a r m o l i t s k i i , Ju r i j  M . K o z l o v , 

A d m i n i s t r a t i v n o y e  p r a v o  r o s s i y s k o y  f e d e r a t s i i , M o s c o w : Z e rc a lo 4 1  (1997).
49 F rank  J. Sorauf, su p ra  n o te  5, a t 638.
so Ibid.
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9.44. W hen considering the issue of public interest, there will also be a 
subconscious tussle between egoism and altruism, between individualism 
and collectivism, and on a political level between a liberal and social (or 
patriotic) approach, between rightist and leftist values, and between a 
conservative and liberal approach to hum an rights. Assessments o f the 
content o f the concept o f "public interest” are thus inextricably bound up 
with the assessor’s inner preferences.

9.45. The presence of the legal aspect (public interest as a legal concept) makes 
the subject o f this debate a subject o f legal disputes too. Here, the dispute 
is transform ed into a debate about the degree of legitim ate activism by 
the judiciary, the degree of restraint in deciding on political issues and 
the extent o f permissible "legislative activity" by judges51. The first plane 
outlined above (the influence of the assessor’s inner preferences) will not 
disappear if it is "judicialized". It can only be m ore or less hidden behind 
legal term inology and legal procedures of interpretation.

9.46. An exact definition of "public interest” reached purely by formal legal 
procedures, is evidently impossible. Efforts to arrive at a clear solution are 
rem iniscent (for the sake of simplification) o f an endless chess gam e that 
has been going on for several hundred years. A lthough there is not, and 
probably cannot be, a sustained, valid outcome, it makes sense to play on 
and to justify and discuss every move.

S u m m a ries

FRA [Intirets publics contre in tere tsprives: peu t-on  en definir les lim ites d ’un 
po in t de vue jurid ique ?]
La question de la definition de I'interet public fa it partie de celles dtudiees sous 
I'angle des disciplines scientifiques les plus variees, ce qui est une consequence 
naturelle du role important que joue cette comprehension du terme « interet 
public » dans lefonctionnement de la soci6te en tant que « to u t». Elle apporte 
egalement des indications sur le niveau de democratic de cette sociite. La 
jurisprudence, joue un role primordial dans la definition de I’interet public 
qu’elle doit interpreter en relation avec la protection de toutessortes de relations 
juridiques, principalement au moment oil differents les droits (qu'ils relevent 
du droit prive ou du droit public). L’orientation politique et ideologique de celui 
qui cherche a determiner ou qui definit I'interet public joue un role considirable 
dans sa determination. L’approche adoptee, qu'elle soil liberate, conservatrice 
ou plutot de gauche, determine non seulement I'etendue de I’interventionnisme 
en matiere de regulation, mais aussi par exemple la taille de I’organe d'Ltat 
qui garantit en fin  de compte le respect de I’interet public. L’interet public est 
generalement classe parmi les criteres de diffdrentiation des spheres de droit 
privd et de droit public. Cependant, la societd moderne en est arrive a un stade

51 Cf. R i c h a r d  A . P o s n e r , H o w  Ju d g e s  T h i n k , H arv ard : H a rv a rd  U niversity  Press 
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de developpement ой iin terit public remplit unefonction totalement opposie 
conduisant d I'effacement des differences entres ces deux spheres, ce d quoi la 
production normative de iUnion еигорёеппе et les pratiques d ’application de 
ses organes contribuent. Bien que des voix se fo n t entendre pour critiquer ce 
que I’on appelle I'activisme judiciaire, il apparait que ce sont et que ce seront 
les tribunaux qui jouent et continueront a jouer un role decisif dans les £tats de 
droit pour ce qui est de la ditermination de I’interet general et de son role dans 
le fonctionnement de la societi et de son droit.

CZE [Verejny versus soukromy zdjem  -  je  m o zn i m ezi n im i prdvne definovat 
hranice?)
Otdzka vymezeni verejniho zdjmu patri к tim , ktere jsou zkoumdny optikou 
nejrdznijsich vednkh disciplin, coz je phrozenym ddsledkem skutecnosti, ze 
jeho pojimdni dalekosdhle ovlivhuje fungovdni cele spolecnosti a take vypovl- 
dd о tom zda a nakolik je demokratickou. KUcovou roli pri urceni verejniho 
zdjmu hraje judikatura, kteri musi interpretovat verejny zdjem v souvislosti 
s ochranou nejrdznijsich vztahii, predevSlm v okamziku, kdy dochdzl ke kolizim 
riiznych prdv at'jiz z  oboru prdva soukromiho 6i verejniho. Znacny vyznam pri 
stanovenl verejniho zdjmu sehrdvd politickd a ideovd orientace toho, kdo jej hle- 
dd, resp. urcuje. To, zda je к nim u pristupovdno z  pozic liberdlnlch a konzerva- 
tivnlch nebo splse levicovych, uriuje nejen rozsah regulativnlch zdsahii ze stra- 
ny stdtii, ale taki парк velikost stdtnlho apardtu, ktery копес копей prosazovdnl 
verejniho zdjmu zajist'uje. Verejny zdjem je tradicne razen mezi kritiria pro roz- 
liseni sfiry soukromiho a verejniho prdva. Vyvoj moderni spolecnosti vsak do- 
spil do stadia, kdy plnlfunkci prdvi opacnou, tedy vede ke stirdni rozdllu obou 
sfir, к cemuz aktivni prispivd normotvorba Evropski unie a aplikacnlpraxe jeho 
orgdnu. Trebaze se ozyvajl hlasy kritizujld tzv. soudcovsky aktivismus, ukazuje 
se, ze v prdvnlm stdti to jsou a budou soudy, kteri hraji rozhodujlcl roli pri urco- 
vdnl verejniho zdjmu a jeho role ve fungovdni spolecnosti a jejlho prdva.

POL [Interes publiczny a interes pryw atny -  czy granice m i^dzy n im i m ozna  
praw nie okreslic?]
Interes publiczny to jedna z  kluczowych kwestii jezeli chodzi ofunkejonowanie 
spoleczehstwa i gwarancje demokracji. Dlatego wtasnie kladzie si§ tak wiel- 
ki nacisk na jego zdefiniowanie, со w praktyce jest problemem politycznym  
i orzecznictwa, niemniej jednak jawi si? rowniez jako zagadnienie prawne tarn, 
gdzie wedlug rzqdzqcych pahstwo powinno regulowac wazne stosunki. Inte
res publiczny odgrywa rowniez duzq rol? w zapewnieniu podstawowych praw  
i wolnosci. Interes publiczny jest cz?sto tradycyjnym kryterium rozrozniajqeym 
prawo prywatne i publiczne, choc w nowoczesnym spoleczenstwie pozwala ra- 
czejpokonywac bariery mi?dzy nimi. Wrzeczywistoscipahstwa prawa to sqdy 
odgrywac b?dq decydujqcq rol? w jego zdefiniowaniu.

1 8 8  I



Public versus Private Interest -  Can the Boundaries Be Legally Defined?

DEU [Offentliches versus privates Interesse -  Idsst sich eine rechtliche Grenze 
ziehen?}
Das offentliche Interesse gehort zu den Schliisselelementen einer funktionie- 
renden Gesellschaft und ist ein Garant der Demokratie. Deshalb wird so viel 
Wert a u f seine Definition gelegt, was aber in der Praxis eher eine politische 
Frage bzw. eine Frage der Rechtsprechung ist, obschon das offentliche Interesse 
dort, wo der Staat das Bediirfnis verspurt, wichtige Beziehungen einer Rege- 
lungzu unterwerfen, auch als Rechtskonzept auftauchen mag. Eine bedeutende 
Rolle spielt das offentliche Interesse auch im Zusammenhang m it der Gewdhr- 
leistung von Grundrechten und -freiheiten. Traditionell dient das offentliche 
Interesse zum  Kriterium der Unterscheidung von privatem und offentlichem 
Recht, trdgt aber in der modernen Gesellschaft eher zur Uberwindung von 
Barrieren zwischen diesen Bereichen bei. In der Realitdt eines demokratischen 
Staats spielen Gerichte spielen Gericht bei der der Suche nach seiner Definition 
entscheidende Rolle.

RUS [Общественный интерес в сравнении с частным -  можно ли  
провести границу между ним и с юридической т очки зрения?]
Общественный интерес относится к ключевым вопросам функциони
рования общества и обеспечения демократии. Именно поэтому его 
определению уделяется такое большое внимание, что на практи
ке является скорее вопросом политическим, а также вопросом преце
дентного права, тем не менее он встречается и как правовое понятие 
там, где государство считает необходимым регулировать отношения, 
имеющие важное значение. Общественный интерес также играет важ
ную роль в связи с обеспечением основных прав и свобод. Обществен
ный интерес служит традиционным критерием для различения част
ного и публичного права, хотя в современном обществе он способству
ет скорее преодолению барьеров между ними. В условиях правового госу
дарства решающую роль в его определении будут играть суды.

ES [Interes рйЬИсо fre n te  a l privado: ̂ sepueden definir legalmente
los limites?]
El interes publico atane las cuestiones clave del funcionamiento de la socie- 
dad у  las garantias de la domocracia. Por esto se hace tanto hincapie en su 
definicion, lo que en la prdctica es mas bien una cuestion politica у tambien 
de jurisdiccion, no obstante, aparece tambien сото nocidn legal, alii donde 
el Estado percibe la necesidad de reglamentar las relaciones importantes. El 
interes publico desempena un rol importante en relacion con la garantia de 
los derechos у  libertades fundamentales. El in te rs  publico suele ser el criteria 
tradicional para distinguir el derecho privado у  el publico, aunque en la socie- 
dad moderna, mas bien ayuda a superar las barreras entre los mismos. En la 
realidad del Estado de derecho serdn los tribunales los que desempehen el rol 
decisivo en su definicion.
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A bstract I In the wake o f the accession o f new EU M ember 
States in 2004 and in 2007, the portfolio o f  bilateral 
investment treaties (BIT) between M ember States has 
become significantly larger. Thefact tha t these BITs overlap 
with EU law creates friction  when BITs are applied by 
investment tribunals which are constituted thereunder. 
In the spirit o f  the requirement tha t EU law be applied  
uniformly, these tribunals should have the authority to 
refer matters to the ECJ fo r  prelim inary rulings.
Given the peculiarities o f commercial and  investment 
arbitration tribunals, it  will not do to po in t to the previous 
case law o f  the ECJ on the admissibility o f requests fo r  a 
prelim inary ruling by international commercial tribunals 
(i.e., in particular, Nordsee, Danfoss). In assessing the 
options o f  investment arbitration tribunals fo r  referring 
m atters fo r  a prelim inary ruling, one m ust p u t the focus 
on the basis o f their jurisdiction, which derives fro m  the 
provisions o f the given legal system, i.e., the international 
treaty.
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10.01. In recent times, academic literature1 and investment dispute tribunals2 
have both begun to  address the question of how investm ent arbitration 
tribunals should deal w ith aspects of EU law; an issue which is closely 
connected to  that o f their jurisdiction to  decide disputes. This issue 
has arisen as a result o f the two waves of EU enlargem ent in 2004 and 
2007 which resulted in an increase in the num ber of bilateral investm ent 
treaties (BITs) existing between current M em ber States from 2 to  circa 
190. Subsequent to these events, we have seen the developm ent of 
disputes arising under intra-EU BITs. Arbitration tribunals m ust now 
therefore, deal w ith the influence of EU law on their jurisdiction or as the 
law applicable to  the proceedings.

10.02. One of the questions relating to the application of EU law in investm ent 
disputes is whether arbitration tribunals may request a preliminary 
ruling from the ECJ3 or w hether they may do so through a national court. 
W hile this question could be answered by reference to  the well known 
decision in Nordsee, the recent emergence of investor-state disputes 
involving issues o f EU law suggests, however, that this is still an issue that 
m erits discussion, particularly w ith respect to  the distinction between 
commercial arbitration tribunals and investments dispute tribunals.

10.03. This paper examines these issues and contains an analysis addressing the 
issue of whether investm ent arbitration tribunals dealing w ith EU law 
should or could be allowed to seek preliminary rulings from the ECJ in 
order to guarantee the uniform interpretation and application of EU law 
and/or whether they can do so by asking the national courts to request a 
preliminary ruling on their behalf.

1 E.g. C h ris te r  S o d e rlu n d , In tra -E U  B I T  In v e s tm e n t P ro tec tion  a n d  th e  E C  Treaty, 24  
(5) Jo u r n a l  O f  I n t e r n a t i o n a l  A r b i t r a t i o n  4 55-468  (2007); M a rk u s  B urgstaller, 
E uropean  L a w  a n d  In v e s tm e n t Treaties, 26  ( 2 )  Jo u r n a l  O f  I n t e r n a t i o n a l  

A r b i t r a t i o n  181-216 (2009); M iche le  P o tes ta , B ila tera l In ve stm en t Treaties a n d  th e  
E uropean  U nion. R ecen t D eve lo p m en ts  in  A rb itra tio n  a n d  B efore th e  ECJ, 8  (2 )  T h e  L a w  

&  P r a c t i c e  O f  I n t e r n a t i o n a l  C o u r t s  A n d  T r i b u n a l s  225-245  (2009); T h o m as 
E ilm ansberger, B ila tera l In v e s tm e n t Treaties a n d  E U  L aw , 46  (2) C o m m o n  M a r k e t  

L a w  R e v i e w  383-429  (2009); M iloS OHk, D avid Fyrbach , A re  in tra -E U  in ve stm en t 
d isp u tes  a t  th e ir  end?, in  T h e  E u r o p e a n  A n d  M i d d l e  E a s t e r n  A r b i t r a t i o n  

R e v i e w  3,6 (C .C am pbe ll ed ., 2010) a lso as  M ilos OHk, D avid  F yrbach, B IT sE U , (A rticle, 
p u b lic a tio n  d a te  u n k n o w n ) availab le at:
h ttp ://w w w .g lobalarb itra tion rev iew .com /rev iew s/30 /sec tions/107 /chap ters /1162 /b its -eu / 
(accessed  o n  N o v e m b er 15 ,2010).
2 E.g. A E S  S u m m it G enera tion  L im ite d  A E S -T isza  Е гд т й  K F T  v. th e  R epub lic  o f  
H ungary , IC SID  C ase  N o. A R B /07 /22 , A w ard  o f  S e p te m b e r 23, 2010.
3 T he  ab b rev ia tio n  ECJ is in  th is  a rtic le  u sed  as eq u iv a len t to  th e  C o u r t  o f  Ju stice  o f  
th e  E u ro p ean  U n io n  (CJEU).

http://www.globalarbitrationreview.com/reviews/30/sections/107/chapters/1162/bits-eu/
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I. Bilateral Investment Treaties Concluded 
by M ember States

10.04. The issue of agreements on the protection of investments, to  which at least 
one party is a M em ber State, may be analysed from two points o f view. 
First, there are the so-called extra-EU BITs -  bilateral investment treaties 
made between a M em ber State and a third state. As of the day on which the 
Lisbon Treaty came into force, 1 December 2009, over 1,000 such treaties 
were in existence. Then, there are the so-called intra-EU BITs -  bilateral 
investment treaties on the protection of investments existing between 
two M em ber States. Between the current 27 M em ber States, there are 
currently circa 190 intra-EU BITs in existence, having been concluded as 
extra-EU BITs prior to both parties becoming M ember States.

10.05. The issue of the relationship between intra-EU BITs and the acquis 
communitaire  is closely linked w ith the accession of the twelve European 
states to  the EU in 2004 and 2007. The enlargem ent of the EU by these 
new countries resulted, inter alia, in their international treaties with both 
M em ber States and non-M em ber States com ing to the attention of the 
com petent authorities of the EU4. Leaving the undisputed im portance 
and im pact o f o ther types o f treaties to  one side, this paper focuses solely 
on intra-EU BITs.

II. Concerns Regarding Intra-EU BITs and EU Law
10.06. Since the accession of the new M em ber States to the EU, the debate 

regarding intra-EU BITs has grown in its intensity. The issue of intra-EU 
BITs certainly raises a num ber of theoretical questions which appear to 
have considerable practical implications. The crucial issue generally arises 
from questions of whether or not the intra-EU BITs continue to be effective 
and whether or not their provisions are still applicable5. In this respect, it 
is necessary to examine w hether o r not intra-EU BITs are compatible with 
the m andatory provisions of EU law and the judicial system of the EU.

10.07. Undoubtedly, there is at least a partial overlap between the provisions of the 
intra-EU BITs and the EU provisions on the internal market6. The overlap 
of the provisions of the extra-EU BITs with the provisions on the internal 
market was recently addressed by the ECJ in three judgem ents7 whereby it

4 R esu lting  in  e.g. U n d e rs tan d in g  C o n ce rn in g  C e r ta in  U.S. B ilateral In v es tm en t 
T rea tie s , s ig n ed  by  th e  U.S., th e  E u ro p ea n  C o m m issio n , a n d  a cced in g  a n d  c an d id a te  
c o u n tr ie s  fo r access io n  to  th e  E u ro p ea n  U n io n  (U n d e rs tan d in g , 22 S e p te m b e r 2003), 
availab le at: h ttp ://w w w .sta te .g O v /s /l/2 0 0 3 /4 4 3 6 6 .h tm  (accessed  o n  N o v em b er 15,2010). 
A b rie f c o m m e n ta ry  to  th is  issue  in  M ark u s  B urgstaller, supra  n o te  1, a t 181.
5 G enerally  to  th e  d eb ate  o n  te rm in a tio n  o r  inapp licab ility  o f  in tra -E U  BITs a fte r th e  
accession  see  th e  a rtic le s  c ite d  su p ra  n o te  1.
6 T h o m as  E ilm ansberger, su p ra  n o te  1.
7 EC) Ju d g em en t o f  3 M a rch  2009, C -205 /06 , C o m m issio n  o f  th e  E uropean  C o m m u n itie s  
v. R epub lic  o f  A u s tr ia  [2009] ECR 1-1301; EC) Ju dgem en t o f  3  M arch  2009, C -205 /06 , 1 9 3
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was decided that three M em ber States had violated their obligations under 
EU law. Although these cases relate to extra-EU BITs, the reasoning o f the 
rulings may also be applied to cases involving intra-EU BITs.

10.08. A typical intra-EU BIT aims at prom oting investments by guaranteeing 
investors a specific level of treatm ent and protection; e.g. m ost favoured 
nation clauses, national treatm ent clauses, fair and equitable treatm ent 
clauses, full security and protection clauses, umbrella clauses, prohibition 
of expropriation clauses and arbitration clauses for investm ent dispute 
settlem ent. These remedies are, however, also reflected in EU law, e.g. 
in the provisions on the freedom  of establishm ent, the free movement 
o f capital o r the prohibition of discrim ination8. Bearing in m ind the 
fundam ental characteristics of EU law, i.e. its suprem acy and direct 
applicability; one m ust ask what the relationship between EU law and 
intra-EU BITs is, and how it should be addressed.

10.09. The next concern is the m anner in which disputes under intra-EU BITs 
are resolved, as these agreem ents enable investors to address their claims 
to  arbitration tribunals, which are no t court institutions of the EU. In the 
judicial system of the EU, only EU courts and national courts of M em ber 
States are authorized to in terpret and apply EU law9.

10.10. Were this to  be applied to investm ent tribunals, M em ber States would 
not comply with their obligation to  ensure the observance of EU law 
and the uniform application of EU law as parties to  such proceedings; 
therefore such arbitral tribunals should no t have jurisdiction to  hear these 
investor-state disputes. This results from the principle of direct effect 
and the direct applicability of EU law. This conclusion was confirmed 
by the Com m ission10 which recom m ended the application of the ECJ’s 
conclusions in the M O X Plant decision of 30 May 200611 (this related 
to  inter-state disputes). The M O X  Plant decision confirms that M em ber 
States shall not be able to resolve any dispute o ther than before the EU 
courts, as provided by Article 344 of the TFEU12.

C om m ission  o f  th e  E uropean  C o m m u n itie s  v. R epublic  o f  A u s tr ia  [2009] ECR 1-1301; 
ECJ Ju d g m en t o f  3 M arch  2009, C -249 /06 , C om m iss ion  o f  th e  E uropean  C o m m u n itie s  v. 
K ingdom  o f  Sw eden  [2009] ECR 1-1335; ECJ Ju d g m en t o f  19 N o v e m b er 2009, C -118/07 , 
C om m iss ion  o f  th e  E uropean  C o m m u n itie s  v. R epublic  o f  F in la n d  [2009] ECR 1-10889.
8 F u rth e r see M ilos O lik , D av id  Fyrbach , su p ra  n o te  1.
9 A llan  Rosas, In te rn a tio n a l D isp u te  Se ttlem en t: E U  P ractises a n d  P rocedures, 46  
G e r m a n  Y e a r b o o k  O f  I n t e r n a t i o n a  L a w , Berlin: D u n c k er & H u m b lo t G m b H  284, 
288 (J. D e lb ru ck , R. H o fm an n , A . Z im m e rm a n n  ed s., 2003).
10 L uke E ric  P e te rso n , In tra -E U  B I T  c a n n o t be  relied  u p o n  by E U  n a tio n a lfo r  pu rp o ses  
o f  su ing  a n o th e r  E U  sta te , says E uropean  C om m ission  to  a rb itra l tr ib u n a l,
3  (11) I n v e s t m e n t  A r b i t r a t i o n  R e p o r t e r  (5. A ugust 2010), available at: 
h ttp ://w w w .ia rep o rte r.co m /a rtic le s /2 0 1 0 0 8 1 8  10/ (accessed  o n  N o v e m b er 15, 2010).
11 ECJ Ju d g m en t o f  30  M ay 2006, C -459 /03 , C om m iss ion  o f  th e  E uropean  C o m m u n itie s  
v. Ire la n d  [2006] ECR 1-4635.
12 A n d  its  c o n te m p o ra ry  p redecesso r, A rtic le  292 o f  th e  EC Treaty. T he  issues o f  
th e  co n cu rre n ce  o f  th e  p rov is ions  o f  in tra -E U  BITs a n d  o f  EU law  have b e en  so  far 
a d d re sse d  by  a rb itra tio n  tr ib u n a ls  c o n s ti tu te d  u n d e r in tra -E U  BITs in  su ch  cases

http://www.iareporter.com/articles/20100818
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10.11. This, so called "intra-EU BIT issue" was identified by the EU institutions 
as early as in 2006 as being an issue in urgent need of being resolved13. 
However, due to the apparent inaction of the M em ber States, the 
resolution of this issue has yet to  be achieved, to  the dissatisfaction of 
the EU institutions14. Recently, the Com m ission15 put pressure on the 
M em ber States to resolve this issue by means of mutual negotiations and 
the term ination of the intra-EU BITs.

10.12. However, even were this to  be put into effect, not all of the problems 
are capable of being resolved. Disputes arising under intra-EU BITs may 
nonetheless w ithstand if we consider the intertem poral provisions of 
the individual intra-EU BITs, which further constitute the risk of a non- 
uniform interpretation of EU law and the consequent unenforceability of 
arbitration awards.

10.13. W hile leaving aside the debate on the term ination and applicability 
of intra-EU BITs, the jurisdiction of tribunals constituted under intra- 
EU BITs are capable of being disputed. W here the provisions of intra-EU 
BITs are replaced by EU law, a tribunal constituted under an intra-EU 
BIT would effectively be deciding on a breach of EU law w ithout there 
being any recourse to a preliminary ruling by the ECJ to  clarify potentially 
unclear issues regarding EU law; actions for which it is not com petent.

10.14. In this situation, and until the creation of a suitable platform for the 
resolution of disputes relating to the protection of investments within 
the EU, o ther than that of the national court systems of M em ber States; 
the issue is generally capable of being resolved in two ways: (i) by enabling 
the arbitration tribunals hearing such disputes to  subm it their preliminary 
questions to  the ECJ; and, where this is not possible, (ii) by giving priority

w h e re  th e  c o n c lu sio n s  a re  pub lic ly  accessib le: E a ste rn  S ugar  v. C zech R epublic , A E S  v.
H u n g a ry  a n d  E ureka  v. S lo v a k  R epublic. I t shall be  n o te d  th a t  th e  ind iv idua l tr ib u n a ls  
m ad e  re la tively  d iverse  con clu sio n s . (E astern  S ugar B Y . v. C zech R epublic, SC C  C ase 
N o. 0 8 8 /2004 , P a rtia l A w ard o f  M arch  27, 2007; A E S  S u m m it  G enera tion  L im ite d  A E S- 
Tisza  E rom ti K F T  v. th e  R epub lic  o f  H ungary , IC SID  C ase  N o. A R B /07 /22 , A w ard  o f 
S e p te m b e r 23, 2010). For Eureko v. S lovak  R epublic  see  Luke Eric P e te rso n , A N A L Y S IS :
T r ib u n a l rejects objections o f  E uropean  C om m ission  a n d  S lovak  R epublic  in  arb itra tion ;
V ienna C onven tion  a rg u m e n ts  e x a m in e d  in  d e ta il,  3  (17) I n v e s t m e n t  A r b i t r a t i o n  

R e p o r t e r  (4  N o v e m b er 2010), availab le at:
h ttp ://w w w .ia rep o rte r.co m /a rtic le s /2 0 1 0 1 1 0 5  2 / (accessed  o n  N o v e m b er 15, 2010).
13 C o u n cil o f  E u ro p ean  U nion , 2006 R ep o rt to  th e  C o m m issio n  an d  th e  C ouncil 
o n  th e  M o v em en t o f  C ap ital an d  th e  F reedom  o f  P aym en ts, (R eport, 4  January  
2007), available at: h ttp ://reg is te r.co n siliu m .eu ro p a .eu /p d f/en /0 7 /s t0 5 /s t0 5 0 4 4 .en 0 7 .p d f 
(accessed  o n  N o v em b er 15, 2010).
14 C o u n cil o f  E u ro p ea n  U n ion , 2007 R ep o rt to  th e  C o m m issio n  an d  th e  C o u n cil o n  th e  
M o v em en t o f  C ap ita l a n d  th e  F reed o m  o f  P aym en ts, (R ep o rt, 8 January  2008), available 
at: h ttp ://re g is te r .c o n s iliu m .e u ro p a .e u /p d f/en /0 8 /s t0 5 /s t0 5 1 2 3 .en 0 8 .p d f  (accessed  on  
N o v em b er 15, 2010).
15 Luke Eric P e te rso n , E C  asks  m em b er-s ta te s  to  signa l b y  year 's  e n d  w hether th ey  w ill 
te rm in a te  th e ir  in tra -E U  in v e s tm e n t treaties; spectre  o f  legal a c tio n  loom s, 3 (16)
I n v e s t m e n t  A r b i t r a t i o n  R e p o r t e r  (20 O c to b e r  2010), availab le at:
h ttp ://w w w .ia re p o rte r.co m /a rtic le s /2 0 1 0 1 0 2 3  10/ (accessed  o n  N o v em b er 15, 2010). I 1 9 5
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to the application of EU law over intra-EU BITs, which entails the lack of 
jurisdiction of arbitral tribunals in cases where the interpretation of EU 
law and its application are in dispute. In this study, we shall be dealing 
w ith solutions which entail the submission of preliminary questions to 
the ECJ16.

III. The Admissibility of a Request for a Prelim inary 
Ruling by Investm ent A rbitration Tribunals

10.15. A preliminary ruling is capable of being sought by all the courts and 
tribunals of M em ber States. Among them , the courts and tribunals 
against whose decision there is no judicial remedy under national law are 
obliged to  bring the m atter before the ECJ17. The reason for this, and this 
is som ething that cannot be stressed enough, is to  ensure the uniform 
application of EU law in all M em ber States, as EU law would otherw ise 
become inoperable.

10.16. The term  “court or tribunal of a M em ber State” is, however, rather vague. 
In the mid-1960s, the ECJ had already formulated the criteria by an 
autonomous interpretation of the term  “courts and tribunals” in Vaassen16, 
and since that time the ECJ case law has been further developed and 
debated.

10.17. In Vaassen, the ECJ indicated that in order to  be considered a court or 
tribunal o f a M em ber State, such a body m ust (i) be constituted under 
the laws of the M em ber State; (ii) be a perm anent body; (iii) decide 
adversarial procedures similar to those decided in the ordinary courts of 
law; (iv) apply rules of law; and (v) w ith com pulsory jurisdiction conferred 
by the M em ber State.

16 A s to  a  lack  o f  ju risd ic tio n  see  e.g. M iloS O lik , D av id  Fyrbach , su p ra  n o te  1.
17 A rtic le  267 o f  th e  T rea ty  o n  th e  F u n c tio n in g  o f  th e  E u ro p ean  U n io n , c o n so lid a te d  
version  p u b lish ed  in  O fficial Jou rna l С  83  o f  30  M arch  2010:

A rtic le  2 6 7
The C o u rt o f  Justice  o f  th e  E uropean  U nion sha ll ha ve  ju r isd ic tio n  to  g ive  p re lim in a ry  
rulings concerning:

(a) th e  in terp re ta tio n  o f  th is  Treaty;
(b) th e  va lid ity  a n d  in te rp re ta tio n  o fa c ts  o f  th e  in s titu tio n s , bodies, offices o r  agencies 

o f  th e  U nion;
W here such  a  qu estio n  is ra ised  before a n y  c o u rt o r  tr ib u n a l o f  a  M e m b e r  S ta te , th a t  
c o u rt o r tr ib u n a l m ay, i f  i t  considers th a t  a  decision  on  th e  q u estio n  is necessary to  enab le  
i t  to  g ive  ju d g m en t, req u est th e  C o u rt to  g ive  a  ru lin g  thereon.
W here a n y  such  a  q u estio n  is ra ised  in  a  case p e n d in g  before a  c o u rt o r  tr ib u n a l o f  a  
M e m b e r  S ta te  a g a in st w hose decisions there  is  no  ju d ic ia l  rem ed y  u n d er  n a tio n a l law, 
th a t c o u rt o r tr ib u n a l sh a ll b r ing  th e  m a tte r  before th e  C ourt.
I f  such  a  qu estio n  is ra ised  in  a  case  p e n d in g  before a  c o u rt o r tr ib u n a l o f  a  M e m b e r  S ta te  
w ith  regard  to  a  p erso n  in  custody, th e  C o u rt o f  Justice  o f  th e  E u ro p ea n  U n ion  sh a ll a c t  
w ith  m in im u m  o f  delay.
18 ECJ Ju d g m en t o f  30  June 1966, C ase  6 1 /65 , G. Vaassen-G obbels (a w idow ) v. 
M a n a g e m e n t o f  th e  B ea m b ten fo n d s  voor h e t M ijn b e d r ij f  [1966] EC R  261.
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10.18. Apart from  courts of law, the ECJ has found several types of bodies to 
have satisfied these criteria, e.g. a disciplinary body of a professional 
organization in Broekmeulen19 or an independently acting im m igration 
officer in El-Yassini20. However, bodies acting as adm inistrative authorities 
are prevented from  raising a request for a preliminary ruling, e.g. HSB- 
Wohnbau21 (Commercial Register), Salzm ann22 (Land Register) as well 
as bodies forming part o f the legislature or executive, e.g. Victoria Film23, 
Corbiau24 as they do not exercise judicial functions.

10.19. W ith regard to commercial arbitration tribunals, the ECJ ruled in N ord
see25 that, as arbitration tribunals do not comply with the criteria set by 
the ECJ in defining a court or tribunal of a M ember State under Article 
177 of the EC Treaty26, they are not entitled to request preliminary 
rulings. W hen rejecting the request for a preliminary ruling in Nordsee, 
the ECJ pointed out that the jurisdiction of the arbitration tribunal was 
not com pulsory and that the individuals were not responsible for the 
perform ance of the obligations arising under EC law to the M em ber State.

10.20. Later, in Danfoss27 the ECJ accepted a request for a preliminary ruling 
from an industrial arbitration board, after finding that the body issued 
final decisions and its jurisdiction did not depend upon the agreement 
of parties: “An industrial arbitration board then hears the dispute at last 
instance. Either party may bring a case before the board irrespective of 
the objections of the other. The board's jurisdiction thus does not depend 
upon the parties’ agreement.”

10.21. The definition of the term s “courts and tribunals of a M em ber State” was 
subject to  criticism in De Coster23, where the opinion o f Advocate General 
Colom er criticised29 the insufficient consistency and overwhelming

19 ECJ Ju d g m en t o f  6  O c to b e r  1981, C ase  246 /80 , C. B roekm eu len  v. H u isa rts  
R egistra tie  C om m issie  [1981] EC R  2311.
20 ECJ Ju d g m en t o f  2  M arch  1999, C -416 /96 , N o u r  E d d lin e  E l-Yassin i v. S ecre ta ry  o f  
S ta te  f o r  H o m e  D e p a r tm e n t  [1999] ECR 1-1209.
21 ECJ O rd e r  o f  10 July 2001, C -8 6 /0 0 , H S B -W o h n b a u  [2001] ECR 1-5353.
22 ECJ Ju d g m en t o f  14 June 2001, C -178/99 , D oris S a lz m a n n  [2001] ECR 1-4421.
23 ECJ Ju d g m en t o f  12 N o v em b er 1998, C - 134/97, V ictoria F ilm  A / S  [1998] ECR 
1-7023.
24 ECJ Ju d g m en t o f  30 M a rch  1993, C -2 4 /92 , P ierre  C orb iau  v A d m in is tra tio n  des  
C o n trib u tio n s  [1993] ECR 1-1277.
25 ECJ Ju d g m en t o f  23 M arch  1982, C ase  102/81, N ordsee D eu tsche  H ochseefischerei 
G m b H  v. Reederei M o n d  H ochseefischerei N o rd s te rn  A G  & Co. K G  a n d  R eederei 
F riedrich B usse  H ochseefischerei N o rd s te rn  A G  & Co. K G  [1982] ECR 1095.
26 C o n te m p o ra ry  c o u n te rp a r t  o f  A rtic le  267 o f  th e  T rea ty  o n  E u ro p ean  U n io n  a n d  th e  
T rea ty  o n  th e  F u n c tio n in g  o f  th e  E u ro p ea n  U nion .
27 ECJ Ju d g m en t o f  17 O c to b e r  1989, C ase  109/88, H an d e ls- og K ontorfunktioncerernes  
F orbund  I  D a n m a rk  v. D a n sk  Arbejdsgiverforening , a c tin g  on  b e h a l f  o f  D an foss  [1989] 
ECR 3199.
28 ECJ Ju d g m en t o f  29  N o v em b er 2001, C -1 7 /0 0 , Francois D e  C oster a n d  College des  
bourgm estre  e t echevins d e  W a term ael-B o its fo r t [2001] ECR 1-9445.
29 O p in io n  o f  A d v o cate  G en era l R u iz-Jarabo  C o lo m e r de live red  28  June 2001. This 
o p in io n  c o n ta in s  a  th o ro u g h  analysis o f  ECJ case  law  d e fin in g  th e  te rm  c o u r t  o r  tr ib u n a l
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flexibility of the definition given by the ECJ, which excessively broadened 
the scope of the institutions entitled to  request a preliminary ruling. 
These com plaints were not addressed however.

I II .l .  Should  the  ECJ D istingu ish  Investm en t T ribunals 
from  th e  Nordsee  A rb itra l T ribunal?

10.22. W hen deciding Nordsee, the ECJ could scarcely foresee the necessity of 
entitling investment arbitration tribunals to  request preliminary rulings. 
Firstly, there was no foreseeable need for investm ent arbitration tribunals 
to address EC law in an arbitration involving a M em ber State; a t that time 
(the early 1980’s) investors from the EU invested outside the EU, w ith EU 
countries being capital exporting countries, and in the event o f a dispute, 
the law of the capital im porting country, i.e. a non-M em ber State, would 
usually apply. Secondly, there was only one BIT in force between M em ber 
States; that o f Germany and Greece, the latter o f which having joined the 
EU just one year prior to Nordsee being decided.

10.23. However, the portfolio o f intra-EU BITs becam e significantly enlarged by 
the accession of new M em ber States in 2004 and 2007. As a result, the 
num ber of investm ent arbitrations in which tribunals encounter questions 
of EU law has increased. Questions o f EU law were raised recently in AES  
v. Hungary30, where the European Com mission attem pted to intervene 
on its own initiative as am icus curiae, and in Eureko v. Slovak Republic31.

10.24. From publicly accessible sources, however, it is no t known, as of the date 
of submission of this paper, as to w hether o r no t tribunals have subm itted 
a preliminary question to  the ECJ in any of the disputes arising under 
intra-EU BITs. It may be assum ed that such tribunals have not exercised 
this option so far, specifically in the context o f the explicit nature of the 
decision of the ECJ in the Nordsee case.

10.25. But can we conclude from Nordsee that an investm ent arbitration tribunal 
is no t entitled to request a preliminary ruling? After all, Nordsee deals with

o f  a M e m b e r S ta te , w h ile  A d v o cate  G en era l con clu d es: "/’•••7 th e  C ourt's app ro a ch  to  
th is  m a tte r  is  n o t on ly  excessively casuistic , / . . . /  b u t a lso  lacks th e  c lear a n d  precise  

fe a tu r e s  f o r  th e  d e fin itio n  o fa  C o m m u n ity  concept. F a r fro m  p ro v id in g  a  re lia b le fra m e  o f  
reference, th e  case-law  offers a  c o n fu sed  a n  in co n sisten t p a n o ra m a , w hich  causes genera l 
u ncerta in ty . [ ...]  The p r in c ip a l v ic tim  o f  th e  s itu a tio n  h a s  been  th e  C o u rt o f  Justice  itself, 
w hich has been  h e s ita n t w ith  respect to  th e  ju d ic ia l  n a tu r e  o f  m a n y  bod ies w hich have  
m a d e  p re lim in a ry  references, a n d  h a s  so m e tim es  fa i l e d  to  g ive  its  reasons f o r  g o in g  in 
one d irec tion  o r th e  other:’ See a lso  K oen  L en aerts , The U n ity  o f  E uropean  L a w  a n d  the  
O verload  o f  th e  EC J  -  The S ystem  o f  P re lim in a ry  R ulings R evisited , in  T h e  F u t u r e  o f  

T h e  E u r o p e a n  Ju d i c i a l  S y s t e m  i n  a  C o m p a r a t i v e  P e r s p e c t i v e ,  B aden-B aden : 
N O M O S  V erlag 211 (I. P ern ice , J. K oko tt, C h. S u n d e rs  eds., 2006), availab le  at: 
h ttp ://w w w .ec ln .n e t/e lem e n ts /c o n fe re n ce s /b o o k  b e r lin /le n a e rts .p d f  
(accessed  o n  N o v e m b er 15, 2010).
30 A E S  S u m m it  G enera tion  L im ite d  A E S -T isza  E rom ii K F T  v. th e  R epub lic  o f  H ungary , 
IC SID  C ase  N o. A R B /07/22, A w ard  o f  S e p te m b e r 23, 2010.
31 Luke Eric P e te rso n , s u p ra  n o te  12.

http://www.ecln.net/elements/conferences/book
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a preliminary ruling raised within commercial arbitration proceedings. 
Indeed, both types of proceedings, i.e. commercial arbitration and 
investm ent arbitration share some features, but they also contain 
considerable distinctions.

a) C om m ercia l A rb itra tio n

Under both  jurisdictional and contractual theories32, commercial 
arbitration is based on an agreem ent of private law between two 
parties concluded within the limits o f national law. The relationship 
of the parties to a com mercial arbitration is governed by the national 
law chosen by the parties. The relationship between such parties may 
be described as horizontal in that neither o f the parties can act as a 
sovereign entity, i.e. impose duties, on the o ther party.
The main purpose of commercial arbitration is to  resolve disputes 
between two private entities arising from their relationship governed 
by private law. The parties intentionally exclude the application of 
rules o ther than those contained in their private contract. These 
parties are also not subject to the obligations arising from EU law, 
such as the uniform  application of EU law or the obligation to  resolve 
their disputes only through the EU courts and national courts. Only 
exceptionally have they to sustain the application of rules other than 
those to  which they have agreed. This may occur in the event that their 
agreem ent would breach m andatory rules which are no t capable of 
being contractually avoided, such as com petition law.
The arbitration clause is usually agreed for a specific relationship or 
for a group of specific relationships between two contractual parties.

b) Investm en t A rb itra tion

First and foremost, investm ent arbitration disputes are commenced, 
unlike com mercial arbitrations, on the basis of international treaties 
o f public law, be they bilateral o r multilateral.
These treaties are hybrids which intend to replace, on the one hand, 
the diplomatic protection which the investor’s state would otherwise 
claim in favour of its national whose rights were allegedly deprived by 
the host state, and litigation in the domestic courts of the host state, 
on the other, w ith a single m echanism  through which the harm ed 
investor could itself raise its claims33.

32 See fu r th e r  N a d e z d a  R o z e h n a l o v a ,  R o z h o d 6 i  R i' z e n i  V  M e z i n a r o d n i ' m  

A V n i t r o s t a t n i m  O b c h o d n i ' m  S t y k u  (A rb itra tio n  in  In te rn a tio n a l a n d  D om estic  
B usiness  R ela tions), P rah a : A SPI, W o lte rs  K luw er 52 -58  (2nd ed . 2008).
33 C h ris to p h  S chreuer, The R elevance o f  P ub lic  In te rn a tio n a l L a w  in  In te rn a tio n a l  
C o m m ercia l A rb itra tio n : In v e s tm e n t D ispu tes, availab le at: 
h ttp ://w w w .u n iv ie .a c .a t/in tla w /p d f/c su n p u b lp a p er I .p d f
(accessed  o n  N o v e m b er 15, 2010).

http://www.univie.ac.at/intlaw/pdf/csunpublpaper
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Secondly, investm ent arbitration always involves a state party34. Its 
relationship to the other party to the dispute is rather exceptional. Some 
authors, such as Rozehnalova35, speak of the diagonal relationship 
between the investor and the state to  describe the fact that the state 
is acting as a sovereign entity towards the investor in such a dispute, 
with the dispute usually arising from a sovereign act of state which the 
investor perceives to be hostile. Its position as a party to  the dispute 
does not deprive the state of its duties arising either from international 
or EU law.

10.26. From the above m entioned, it is unlikely that an investm ent tribunal 
constituted under an intra-EU BIT would fall within the scope of the 
Vaassen criteria, particularly with regard to  the lack of com pulsory 
jurisdiction, in that the investor is always free to bring his/her m atter to 
the national courts o f the relevant state. However, the different nature 
of investm ent arbitration, from that o f commercial arbitration, justifies 
a second glance at the possibility o f investment tribunals requesting a 
preliminary ruling.

10.27. If we analyse the basic reasons for the rejection o f a preliminary ruling by 
the EC) in the Nordsee case, we will discover that the ECJ considerations 
in this decision are not fully applicable to investm ent tribunals. In the 
Nordsee case, the ECJ took particular regard to  the following circumstances 
of the case:

a) The jurisdiction of the arbitrator was established by the agreem ent 
of private entities (para. 7).

b) In making the agreem ent, the parties to the dispute had a choice as 
to whether they would let the courts have general jurisdiction or 
let the arbitrator decide the issue (para. 11).

c) It is evident from the circum stances that the parties were, either 
as a m atter o f law or as a m atter o f fact, not obliged to subm it the 
dispute to  an arbitration tribunal (para. 11).

d) A (German) public authority did not participate in the parties’ 
decision to choose arbitration to resolve their disputes and is not ex 
officio automatically called on to intervene in the dispute (para. 12).

e) It is the state’s responsibility to fulfil its obligations under EU law; 
in other words, the state does no t vest o r confer responsibility on 
private entities to  fulfil these obligations (para. 12).

10.28. These considerations are only, to  a lim ited extent, capable of being applied 
to investment arbitration tribunals arising under intra-EU BITs:

•  Usually, the jurisdiction of these tribunals is established by a treaty 
under international public law and not by a contract under private 
law and under private entities.

34 T he  s ta te  m ay  be a lso  a  p a rty  to  d isp u te s  b ased  o n  a  c o n tra c t c o n c lu d ed  b y  th e  s ta te  
a c tin g  as  m e rc h a n t a n d  a  m e rc h a n t b ased  in  a n o th e r  s ta te . S uch  c o n tra c ts  a re  usually  
g o v ern ed  by n a tio n a l law  o f  th e  re lev an t s tate.
35 See fu r th e r  N a d e z d a  R o z e h n a l o v a , su p ra  n o te  3 2 ,  a t 74 .
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•  The state has no choice as to  whether it subm its an investor-state 
dispute to its national courts o r arbitration.

•  A lthough the investor is no t obliged to subm it the dispute to a 
tribunal, the state is obliged to participate in the dispute, w ith there 
being no o ther way in which investment disputes are resolved.

• Finally, in contrast to the parties to  a commercial arbitration, 
the state does have the duty to provide for the fulfilment of the 
obligations under EU law.

It follows, therefore, that in the Nordsee case, the conclusions of the 
ECJ cannot be, by implication, applied to  arbitration tribunals hearing 
investment disputes.

10.29. It is a question of w hether the conclusions of the ECJ that were reached 
in Danfoss could be analogically applied to  the status o f investment 
tribunals. In Danfoss, the ECJ ruled that the arbitration tribunal was 
entitled to subm it a prelim inary question, since in this case, it was not 
at the discretion of the parties to  the dispute to  subm it the dispute to 
an arbitration tribunal o r a court; the jurisdiction of the arbitration 
tribunal was derived from the collective agreem ents concluded between 
the employer's union and the employee’s union. Basically, the situation 
was that the law fixed the exclusive jurisdiction of the arbitrators in 
the event the parties to  the contract agreed on an arbitration clause. 
It may be assum ed tha t the conclusions of the ECJ in this award could 
also be partially applied to arbitration tribunals hearing investm ent 
disputes. Their jurisdiction is likewise derived from a law, em bodied in 
an international treaty (not a private contract). However, the tribunal’s 
jurisdiction is no t exclusive, but is at the claim ant’s discretion. It is 
debatable as to  whether this difference suffices for the ECJ to reject its 
jurisdiction to  rule on a prelim inary question.

10.30. We believe that it is not. In our opinion, it is not decisive as to w hether the 
jurisdiction of the respective body is obligatory or not, but rather, w hat the 
legal grounds for its jurisdiction are, i.e. w hether its jurisdiction is derived 
from an agreem ent o f private entities under private or public law, i.e., a 
treaty. It shall be further taken into account that in such circumstances 
the state is a party to the dispute in its sovereign function and that the 
jurisdiction of the tribunal is derived from its consent and authority to 
hear disputes that were no t specified in advance.

10.31. In the Nordsee case, the ECJ concluded that it is the state and not 
individuals who are responsible for the fulfilment of the obligations which 
arise under EU law. The obligations of the state specifically include its 
correct observance and uniform application of EU law and simultaneously 
its duty to follow Article 344 of the TFEU36 which states: “M ember 
States undertake not to subm it a dispute concerning the interpretation or 
application o f  the Treaties to any m ethod o f  settlem ent other than those

36 A rtic le  344 o f  th e  T rea ty  o n  th e  F u n c tio n in g  o f  th e  E u ro p ean  U n ion , co n so lid a ted  
v e rs io n  p u b lish e d  in  O fficial Jo u rn a l С  83  o f  30  M arch  2010.
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providedfor therein." The attainm ent o f a preliminary ruling under Article 
267 o f the TFEU is a m ethod to  which Article 344 refers37.

10.32. We believe that the consent of the state to  the submission of disputes 
to  arbitration tribunals should be construed in conform ity with EU 
law so that EU law is no t violated by its execution. Its consent should 
be therefore interpreted in such a way tha t it entails the entitlem ent and 
authorisation of the arbitration tribunal to subm it a preliminary question 
to  the ECJ. An interpretation to  the contrary could lead to a violation 
of the state's obligation to  provide for the correct observance and a 
uniform  application of EU law. Such a breach should be rem edied by the 
application of the principles of direct effect and direct applicability o f EU 
law so that the arbitration clause cannot be applied. This conclusion is 
made with the caveat tha t it is no t possible for an arbitration tribunal to 
request a preliminary ruling through a national court (see below).

IV. Possibility to Request National Courts to Submit 
Prelim inary Rulings

10.33. Were the ECJ, in proceedings on a prelim inary question raised by an 
investment tribunal, to  disregard the above m entioned argum ents and 
to insist on its ruling in the Nordsee case; the arbitration tribunal would 
have, apart from a ruling as to its lack of jurisdiction, one (theoretical) 
way of retaining jurisdiction and sim ultaneously ensuring a uniform 
application of EU law; i.e. to request the submission of a preliminary 
question to  the ECJ by the national supervising court. The ECJ, in 
paragraph 14 of the Nordsee decision, held that com mercial arbitration 
tribunals are to  be referred to  national courts and tribunals. In other 
words, the ECJ recom m ended the com mercial arbitration tribunals to 
request a preliminary ruling through the national courts and tribunals 
within the perform ance of their auxiliary and/or supervisory functions. 
This solution, as suggested by the ECJ calls, for review. It is not entirely 
clear whether such an interpretation would be in line w ith Article 267 of 
the TFEU.

10.34. As it follows from Roda Golf38, a national court may refer a question to 
the ECJ if it shall “give judgm ent in proceedings intended to  lead to  a 
decision of a judicial nature". As the ECJ further explains, such is no t the 
case when a court does no t decide a legal dispute, but rather merely issues 
an adm inistrative decision. That is also the case of a court requested 
to advance a preliminary ruling a question raised by an arbitration 
tribunal. Such a request for a preliminary ruling further does no t fulfil 
the requirem ents as stipulated by said article, as the court does not need

37 Ib id ., A rtic le  267.
38 ECJ Ju d g m en t o f  25 June 2009, C - 14/08, R o d a  G o lf & B each  R esort SL  [2009] ECR 

2 0 2  I 1-5439.
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that ruling for its own judgm ent39. The ECJ may thus reject such a request 
where a national court does not make a decision as to  the m erits. In other 
words, the question of the interpretation and applicability o f EU law could 
actually arise before a com mercial arbitration tribunal, not before the 
court o r tribunal under Article 267 of the TFEU. Thus, the national court 
or tribunal would be merely “transferring the baton”.

10.35. We think that the reasoning of the Roda G olf decision applies also 
to this situation and that the ECJ would not accept the request for a 
preliminary ruling made through a dom estic court. The main reason for 
this conclusion is that the court, in this scenario, does not decide a case 
between the parties.

10.36. Further, it is no t entirely clear whether all national laws of M em ber States 
perm it such a procedure. For example, in the case of G erm an law, some 
authors expressed the opinion that § 1050 of the Germ an Code of Civil 
Procedure allows for such a recourse to  the ECJ40. Bearing in mind that 
the authors o f Article 267 of the TFEU (and, of course, its contem porary 
predecessors) sought the uniform  interpretation and application of 
EU law by this provision, a conclusion based on beliefs and opinions, 
even com ing from distinguished practitioners and scholars, cannot be 
com forting. Therefore, the ECJ’s proposal to commercial arbitration 
tribunals is attractive, bu t m ost probably will not succeed.

V. Conclusion
10.37. A lthough the ECJ in Nordsee would seem to prevent all arbitration 

tribunals from requesting preliminary rulings, there is reason as to  why 
this case should not be followed in the context o f investm ent arbitration 
tribunals when they address issues of EU law. The differences that 
exist between investm ent arbitrations and commercial arbitrations 
justify this approach. M ore specifically, the dual role of the M em ber 
States in such investm ent arbitrations, as both parties to the dispute 
and, m ore importantly, as guarantors o f the uniform application of 
EU law, calls for the acceptance of preliminary rulings to be raised by 
investm ent tribunals. The right o f investm ent tribunals to request 
preliminary rulings would guarantee that investm ent arbitration would 
not become a path by which EU Law could be potentially violated.

39 I.e. a p re lim in a ry  ru lin g  q u e s tio n  is n o t  “n ece ssa ry  to  enab le  it  to  give ju d g m en t"
40 K laus S achs a n d  T o rste n  L orcher, § 1050  -  C o u rt A ss is ta n ce  in  Taking E vidence a n d  
o th er  J ud ic ia l Acts, in  A r b i t r a t i o n  i n  G e r m a n y : T h e  M o d e l  L a w  i n  P r a c t i c e ,

A lp h en  aan  d e n  Rijn: K luw er Law  In te rn a tio n a l 341 (K .-H . B ockstiegel, S. M . K roll, P. 
N a c im ien to  eds., 2007). I 2 0 3
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S u m m a ries

FRA [Competence des tribunaux d ’arbitrage d ’investissement dans la recherche 
de recours prejudiciels aupres des cours europeennes de justice]
Le portfolio des accords d ’investissement bilatiraux (AIB) entre les differents 
f ta ts  membres de I’UE s'est considerablement elargi par suite de ladhdsion de 
nouveaux f la ts  membres a I’UE en 2004 et 2007. Le fa it que ces AIB couvrent 
les mimes questions que le droit de I’UE pose des problemes dans I'applica- 
tion des AIB aux tribunaux ddsignes sur la base de ces AIB. Ces tribunaux 
devraient itre autorisis a presenter un recours prejudiciel aupris de la CEJ 
conformement aux exigences d'une application du droit unifiee de I'UE.
Au vu des particularitds des tribunaux internationaux de commerce et 
d ’investissement, on ne peut pas renvoyer devant la jurisprudence actuelle 
de la Cour еигорёеппе de justice (CEJ) la recevabilite a prdsenter un recours 
prejudiciel par les tribunaux internationaux de commerce (principalement 
Nordsee, Danfoss). En evaluant les possibilitds des tribunaux d ’arbitrage de 
presenter un recours prejudiciel, il fa u t accroitre leur jurisprudence ddcoulant 
du code juridique institud, a savoir le traite international.

CZE [Kompetence tribundlu pro investicni rozhodci H zeni dom dhat se и 
evropskych soudu predbeznych rozhodnuti)
V dusledku pristoupenl novych clenskych stdtii к EU v roce 2004 a 2007 se vy- 
znamne rozUfilo portfolio bilaterdlnlch investicnlch smluv (BIT) mezi clensky- 
mi stdty. Skutednost, ze tyto BIT pokryvaji tytez otdzky jako prdvo EU, zpuso- 
buje tribundhim ustanovenym na zdklade takovych BIT ргоЫёту pri aplika- 
ci BIT. Vsouladu s pozadavkem jednotnd aplikaceprdva EU, by tyto tribundly 
тё1у byt oprdvndny pfedlozitpfedbdznou otdzku к ESD.
Vzhledem к odlisnosti obchodnich a investicnlch rozhodcich tribundlu nelze 
odkdzat na dosavadnijudikaturu ESD ve vztahu к pflpustnosti mezindrodnlch 
obchodnich tribundlu. pfedlozit pfedbeznou otdzku (zejmdna Nordsee, 
Danfoss). PH posouzenl moznosti investicnlch rozhodcich tribundlu pfedlozit 
pfedbdznou otdzku je tfeba akcentovat zdklad jejich jurisdikce odvozeny 
z ustanoveniprdvnlho fddu, tj. mezindrodni smlouvy.

PO L [Kompetencje trybunalow  arbitrazu inwestycyjnego w zakresie 
wnioskowania о orzeczenia wstqpne do sqdow europejskich]
W  wyniku przystqpienia nowych pahstw czlonkowskich do UE w 2004 i 2007, 
znacznie wzrosta liczba dwustronnych umow о ochronie i wzajemnym popie- 
raniu inwestycji (BIT) mi$dzy pahstwami czlonkowskimi. Poniewaz wspo- 
mniane BIT w wielu miejscach pokrywajq si? z  prawem UE, powoduje to pew- 
ne tarcia w sytuacji, kiedy trybunaly inwestycyjne stosujq BIT, na mocy ktdrej 
zostaly ukonstytuowane. Aby zapewnic jednolite stosowanie prawa UE, trybu
naly te powinny posiadac kompetencje do wyst?powania о orzeczenia wst?p- 
ne do ETS.

204
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DEU [Die Zustandigkeit von Schiedsgerichten in Investitionssachenfiir Gesuche 
nach Vorabentscheidungen durch die europdischen Gerichte]
Das Portfolio bilateraler Investitionsschutzabkommen (BIT) hat infolge des 
EU-Beitritts neuer Mitgliedstaaten in 2004 und 2007 erheblich zugenommen. 
Die Anwendung der intra-europdischen BIT von den Schiedsgerichten ruft re- 
gelmafiig die Auslegungsschwierigkeiten hervor, die durch uberlappenden In
halt von der EU und BITNormen verursacht werden. Die Schiedsrichter stehen 
vor der Frage, wie und im welchen Umfang die BITs und EU Recht anzuwen- 
den. Urn die einheitliche Anwendung von EU-Recht zu gewdhrleisten, sollte 
solchen Schiedsgerichten die Berechtigung eingerdumt werden, Vorabentschei
dungen beim EGH einzuholen.

RUS [Компетенция арбит раж ных (третейских) судов по
инвест иционны м спорам в поиске предварит ельны х реш ений  
в европейских судах]
В результате принятия в ЕС новых государств-членов в 2004 и 2007 го
дах значительно увеличился портфель двусторонних инвестиционных 
соглашений (BIT) между государствами-членами. Тот факт, что та
кие соглашения частично повторяют право ЕС, создает трения при 
применении соглашений соответственно учрежденными судами по ин
вестиционным спорам. Для обеспечения одинакового подхода к приме
нению права ЕС таким судам необходимо иметь компетенцию в поиске 
предварительных решений в Суде Европейского Союза.

ES [La competencia de los tribunales de arbitraje de inversion para buscar 
norm ativas prelim inares en los tribunales europeos]
Como resultado de la entrada de los nuevos Estados miembros en la EU en 
2004 у  2007, la cartera de tratados bilaterales de inversion (TBI) entre estos 
aumento significativamente. El hecho de que estos TBI se superpongan a la 
ley de la UE crea conflictos cuando estos TBI son aplicados por los tribunales 
constituidos en virtud de ellos. Para asegurar una aplicacidn uniforme de la 
ley de la UE, estos tribunales deberlan tener competencia para buscar norma
tivas preliminares de los tribunales de justicia europeos.
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A bstract J Several arbitral awards rendered against 
Argentina under bilateral investment treaties and  
related to the country’s devastating economic crisis in 
2001-2002 restrictively interpreted Argentina’s ability to 
rely on either the exception clause in the US-Argentina 
investment treaty or the necessity defence under customary 
international law. In three cases (CMS, Sempra, and  
Enron), the tribunals, by simply equating the requirements 
under the treaty exception with those o f the customary 
necessity defence, all bu t ignored established canons o f  
treaty interpretation and  engaged in doctrinally m uddled  
analyses o f the relationship between treaty law and  
customary law. A ll three awards have since been subject to 
annulm ent decisions by ICSID ad  hoc committees. While 
the decisions disagree on what constitutes an appropriate 
reason fo r  annulm ent under the manifest excess o f powers 
ground, they offer doctrinally much improved approaches 
to the interpretation and  application o f  both treaty 
exceptions and the necessity defence. Identifying the proper 
dividing line between permissible annulm ent review and  
impermissible appellate review in such contexts has been, 
and  will remain, contentious, bu t the Sempra and  Enron 
committees offer reasonable assessments o f  when an error 
o f  law becomes so grave as to result in actual failure to 
apply the proper law.
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I. Introduction
11.01. The spate of investor-state arbitrations against Argentina following the 

country’s devastating econom ic crisis o f 2001-2002 has prom inently 
foregrounded the tension in international investm ent law between 
the legitimate safeguarding of fundam ental public interests by a sta tes 
governm ent and the protection of the interests of foreign investors1. 
In a series of disputes arbitrated under the U. S.-Argentina bilateral 
investment treaty (BIT)2 in particular, A rgentina has sought to  defend the 
measures adopted in response to the crisis by invoking both the treaty's 
own non-precluded measures (NPM) clause3 as well as the necessity 
defence under custom ary international law. The legal response of the 
tribunals charged with arbitrating these disputes, constituted primarily 
under the institutional umbrella of the International Convention (and 
Centre) for the Settlem ent of Investm ent Disputes (ICSID)4, has been 
uneven and partly contradictory, a fact that has elicited its own share of 
scholarly com m ent5. In a system w ithout binding precedents, at least de 
jure6, and w ithout a superordinate appellate instance that might provide

1 W ith  51 k n o w n  in v e stm en t tre a ty  c la im s as  o f  th e  e n d  o f  2009, A rg e n tin a  is th e  
c o u n try  w ith  th e  h ig h e st n u m b e r  o f  in v e sto r-s ta te  a rb itra tio n s  to  da te , m o s t o f  w h ich  
w ere  in itia ted  a f te r  a n d  in  re la tio n  to  th e  2001-2002  e co n o m ic  crisis. See U n c t a d , 
L a t e s t  D e v e l o p m e n t s  i n  I n v e s t o r - S t a t e  D i s p u t e  S e t t l e m e n t , 1 IIA  I s s u e s  
N o t e  13 (2010), availab le at: h ttp ://w w w .u n c tad .O rg /e n /d o cs//w eb d iae ia2 0 1 0 3  e n .p d f  
(accessed  o n  N o v e m b er 11 ,2010); In te rn a tio n a l C en tre  fo r th e  S e ttle m e n t o f  In v es tm en t 
D isp u tes , P end ing  a n d  C o n c lu d ed  C ases, available a t: h ttp ://
ic s id .w o rld b an k .o rg /IC S lD /F ro n tS erv le t? req u estT y p e= C asesR H & actio n V al= L is tC ases  
(accessed  o n  N o v e m b er 11, 2010). F o r b ac k g ro u n d  in fo rm a tio n  o n  th e  c ris is  a n d  ho w  
it a ffec ted  v a rio u s  in d u s trie s , see  R. D oak  B ishop  & R o b erto  A g u irre  Luzi, In v e s tm e n t  
C laim s: F irst Lessons f r o m  A rgen tina , in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  a n d  
A r b i t r a t i o n : L e a d i n g  C a s e s  f r o m  t h e  ICSID , N A FT A , B i l a t e r a l  T r e a t i e s  
a n d  C u s t o m a r y  I n t e r n a t i o n a l  L a w , L ondon : C a m ero n  M ay, Ltd. 4 2 5 ,4 2 5 -4 4 6  (T. 
W eiler ed., 2005); see  a lso  P a u l  B l u s t e i n , A n d  t h e  M o n e y  K e p t  R o l l i n g  I n  ( a n d  
O u t ): W a l l  S t r e e t , t h e  IMF, a n d  t h e  B a n k r u p t i n g  o f  A r g e n t i n a , N ew  York: 
PublicA ffairs (2005).
2 T rea ty  C o n ce rn in g  th e  R eciprocal E n co u ra g em en t a n d  P ro te c tio n  o f  In v es tm en t, 
U .S.-A rg., Nov. 14, 1991, S. T rea ty  D oc. N o. 1 0 3 -2  (1993) (U .S .-A rgen tina  B IT).
3 O n  N PM  c lauses in  BITs generally , see  W illiam  W. B u rk e -W h ite  & A n d reas  
vo n  S taden , In v e s tm e n t P ro tection  in  E x tra o rd in a ry  Tim es: The In te rp re ta tio n  a n d  
A p p lica tio n  o f  N o n -P rec lu d ed  M easures  P rovisions in  B ila tera l In v e s tm e n t Treaties, 4 8  
V a . J . I n t ' l  L .  3 0 7  ( 2 0 0 8 ) .
4 C o n v en tio n  o n  th e  S e ttlem en t o f  In v es tm en t D isp u tes  B etw een  S ta te s  a n d  N ationals  
o f  O th e r  S ta te s , M ar. 1 8 ,1 9 6 5 ,1 7  U.S.T. 1270, 575 U.N.T.S. 159 (IC SID  C onven tion).
5 See, e.g., A u g u st R ein isch , N ecessity  in  In te rn a tio n a l In v e s tm e n t A rb itra tio n  -  A n  
U nnecessary S p lit  o f  O p in ions  in  R ecent IC S ID  C ases? C o m m e n ts  on  C M S  a n d  LG&E, 
8  ). W o r l d  I n v e s t m e n t  & T r a d e  191 (2007); S tep h an  W . Schill, In te rn a tio n a l  
In v e s tm e n t L a w  a n d  th e  H o st S ta te ’s  P ow er to  H a n d le  E conom ic Crises, 2 4  J. I n t ’l  A r b . 
265 (2007); M ichael W aibel, Two W orlds o f  N ecess ity  in  IC SID  A rb itra tio n : C M S  a n d  
LG&E, 20  L e i d e n  J.  I n t ’l  L .  637 (2007).
6 See generally  C h ris to p h  S c h re u e r  & M a tth ew  W ein inger, A D o ctrin e  o f  Precedent?, 
in  T h e  O x f o r d  H a n d b o o k  o f  I n t e r n a t i o n a l  I n v e s t m e n t  L a w ,  O xfo rd : O xfo rd

2 0 8  I U n ivers ity  P ress 1188 (P. M u ch lin sk i, F. O r tin o  & C . S c h re u e r  eds., 2008).

http://www.unctad.Org/en/docs//webdiaeia20103
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for a m ore hom ogeneous jurisprudence7, some ICSID tribunals rejected 
Argentina's pleas under both treaty and custom ary law and found the 
country responsible for the damages incurred by the investors8, while 
others sided with the Argentine governm ent and recognized exceptional 
circum stances that absolved Argentina from having to com pensate 
foreign investors for damages suffered as a result of the crisis and the 
Argentine governm ent’s rescue package9.

11.02. Doctrinally, the principal issues arising with respect to the availability 
and operation of the defences invoked by Argentina concerned, on the 
one hand, the general relationship between the treaty-based exception 
clause of Article XI10 and the necessity defence under custom ary law in

7 See IC SID  C o n v en tio n  A rtic le  53 (1): “T he aw ard  ... shall n o t  b e  su b jec t to  any  
ap p ea l o r  to  any  o th e r  rem ed y  ex ce p t th o se  p ro v id ed  fo r in  th is  C onven tion ." T he 
s tro n g e s t rem e d y  p ro v id ed  fo r is th e  a n n u lm e n t o f  a n  aw ard  (A rticle  53), w h ich  w ill be  
d iscu ssed  below . A n n u lm e n t p ro ceed in g s , how ever, a re  c irc u m sc r ib ed  by  a n  exhaustive  
a n d  re s tric tiv e  lis t o f  p e rm issib le  re a so n s  fo r  a n n u lm e n t a n d  as  su ch  “n o t d esig n ed  
to  b rin g  a b o u t co n sis ten cy  in  th e  in te rp re ta tio n  a n d  ap p lic a tio n  o f  in te rn a tio n a l 
in v e stm en t law." M C I  Pow er G roup  L.C. a n d  N e w  Turb ine  Inc. v. R epub lic  o f  Ecuador, 
IC SID  C ase  N o . A R B /03 /6 , A n n u lm e n t D ecis io n  o f  O c to b e r  19, 2009, p a ra . 2 4  (М С / 
A n n u lm e n t  D ecision).
8 C M S  G as T ransm ission  Co. v. The A rg en tin e  R epublic , IC SID  C ase  N o. A R B /01/8, 
A w ard  o f  M ay  12, 2005 {C M S A w ard); E nron  C orpora tion  P onderosa  Assets, L.P. v. The 
A rg en tin e  R epublic , IC SID  C ase  N o. A R B /01 /3 , A w ard  o f  M ay 22, 2007 {Enron A w ard); 
S em p ra  E nergy In te rn a tio n a l  v. The A rg en tin e  R epublic , IC SID  C ase  N o. A R B /02/16, 
A w ard  o f  Sep t. 28, 2007 {Sem pra A w a rd ). In  in v esto r-s ta te  a rb itra tio n s  u n d e r  BITs 
th a t  d o  n o t in c lu d e  n o n -p re c lu d e d  m e a su re s  p rov is ions  o f  th e ir  ow n, th e  re je c tio n  has 
solely b e en  o n  th e  basis  o f  th e  app licab ility  o f  th e  c u s to m ary  necessity  defence; see  B G  
G roup  p ic  v. The A rgen tine  R epublic, U N C IT R A L  A rb itra tio n , A w ard  o f  D e ce m b e r 24, 
2007, p a ras. 407-412  {BG G roup  A w ard); N a tio n a l G rid  p ic  v. The A rg en tin e  R epublic, 
U N C IT R A L  A rb itra tio n , A w ard  o f  N o v em b er 3, 2008, p a ras. 250-262  {N a tio n a l G rid  
A w ard); Suez, S o c ie d a d  G enera l d e  A g u a s  de  B arcelona, S.A., & In terA g u a  Servicios  
In tegrates d e lA g u a  S. A. v. The A rg en tin e  R epublic , IC SID  C ase  N o. A R B /03 /17 , D ecision  
o n  Liability o f  July 30, 2010, p a ras. 235 -243  {Suez & In terA g u a  D ecision  on  L iability); 
S uez, S o c ie d a d  G eneral d e  A g u a s  d e  B arcelona S.A . & V ivend i U niversa l S .A . v. The 
A rg en tin e  Republic, ICSID  C ase  N o. A R B /03 /19 , a n d  A W G  G roup  v. The A rgen tine  
R epublic , U N C IT R A L  A rb itra tio n , D ecis ion  o n  L iability  o f  July 30, 2010, p a ra s . 257- 
265 {Suez, V ivend i &  A W G  D ecision  on  L iab ility).
9 C o n tin e n ta l C a su a lty  Co. v. The A rg en tin e  R epublic , IC SID  C ase  N o. A R B /03/9 , 
A w ard  o f  S e p te m b e r 5, 2008 {C o n tin en ta l C a su a lty  A w ard); LG & E E nergy Corp. 
et. a l  v. The A rg e n tin e  R epublic , IC SID  C ase  N o. A R B /02 /1 , D ecis io n  o n  L iability  o f 
S e p te m b e r 26, 2006 {LG&E D ecision  on  L iab ility )  a n d  A w ard o f  July 25, 2007 {LG&E 
A w ard). In  a  fu r th e r  case , th e  tr ib u n a l w as “c o n v in c ed  o f  th e  sev e rity  o f  th e  c ris is  
su ffe red  by  A rg en tin a  in  la te  2001 a n d  early  2002,” b u t re fu sed  to  decide  w h e th e r  th e  
necessity  d e fen ce  co u ld  b e  leg itim ate ly  inv o k ed  b ecau se  it fo u n d  th a t  th e  c la im an t h ad  
n o t su ffe red  any  ad v erse  c o n se q u e n ce s  to  beg in  w ith ; see  M e ta lp a r  S.A. a n d  B u en  A ire  
S .A . v. The A rgen tine  R epublic , IC SID  C ase  N o . A R B /03/5 , A w ard  o f  June  6, 2008 (in  
Span ish), paras. 208-213.
10 A rtic le  XI p rov ides: “This T rea ty  shall n o t p rec lu d e  th e  ap p lic a tio n  by  e ith e r 
P a rty  o f  m e a su re s  n e ce ssa ry  fo r th e  m a in te n an c e  o f  pub lic  o rder, th e  fu lfilm en t o f  its 
ob lig a tio n s  w ith  re s p e c t to  th e  m a in te n an c e  o r  re s to ra tio n  o f  in te rn a tio n a l p eace  o r I 209
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the cases arbitrated under the U.S.-Argentina BIT, and, on the other, the 
interpretation and application of the individual elements o f either Article 
XI, the necessity defence, o r both, to  the facts o f the cases. The positions 
taken on these issues are obviously of central im portance because they 
may be outcom e-determ inative and critically affect the general balance 
between the regulatory freedom s on the part of a host state’s governm ent 
in tim es of national emergencies and the protections afforded to  the 
investments of foreign investors. Especially in cases where the BITs at 
issue explicitly contain non-precluded measures provisions, one cannot 
maintain that the sole object and purpose of a BIT is exclusively investor 
protection, and that all interpretations of treaty term s have to be guided 
by that objective. Rather, the inclusion of non-precluded measures 
provisions clearly signals that the parties to  the treaty sought to preserve 
for themselves some regulatory freedom  of action, under the conditions 
specified in the NPM clause, even if such action might be in contravention 
of otherw ise applicable substantive investm ent protections. In these 
cases, the presence of non-precluded measures clauses m ust also inform 
the object and purpose of a treaty and such clauses need to  be given 
appropriate consideration and effect11. W here a treaty does not contain 
such a clause, the defence of necessity under custom ary law would still 
be available. Although its existence does not as such affect the object 
and purpose of a treaty (which accordingly swings m ore in the direction 
of investor protection), it also provides for exoneration of otherw ise 
unlawful state conduct, albeit under restrictively defined conditions.

11.03. At a minimum, then, state respondents in investor-state arbitrations 
can expect tribunals to  apply the applicable treaty and custom ary law in 
line with the recognized rules of treaty interpretation and the doctrinal 
principles relating to the relationship between sources in international 
law. However, it is precisely with respect to doctrinal clarity and 
correctness that several of the awards rendered against Argentina have 
fallen surprisingly short. One of the m ost troubling aspects of the first 
set o f awards that found against A rgentina in the context of the U.S.- 
Argentina BIT in particular has been the fact that the tribunals simply 
equated the standards applicable under the treaty’s exception clause with 
those of the necessity defence available under custom ary international law, 
com monly accepted12 as being reflected in Article 25 of the International

security , o r  th e  p ro te c tio n  o f  its  ow n  esse n tia l se c u rity  in terests."  U .S .-A rgen tina  B IT , 
A rtic le  XI.
11 For th e  a rg u m e n t th a t  th is  sh o u ld  en ta il, in te r  a lia , re a so n ab ly  d e fe ren tia l s ta n d 
a rd s  o f  rev iew  w hen  it  co m es  to  th e  a d ju d ic a tio n  o f  p u b lic  law  issues, see  W illiam  W. 
B u rk e -W h ite  & A n d re a s  v o n  S taden , P riv a te  L itiga tion  in  a  P ublic  L a w  Sphere: The 
S ta n d a r d  o f  R ev iew  in  In vesto r-S ta te  A rb itra tio n s ,  35 Y a le  J. I n t ' l  L. 283 (2010).
12 B u t see  M a tth ew  P arish , O n N ecessity , 11 J. W o r l d  I n v e s t m e n t  &  T r a d e  169, 
173 (2010) (qualify ing , in te r  a lia , A rtic le  25, n o t a s  a " s ta tem en t [] o f  th e  law " b u t a s  th e  
ILC 's o p in io n  “a b o u t w h a t th e  law  sh o u ld  b e ”).
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Law Com mission’s Draft Articles on State Responsibility13. Equally 
disconcerting, the tribunals did so w ithout any discernible reliance on 
the rules o f treaty interpretation as codified in Arts. 31-33 of the Vienna 
Convention on the Law of Treaties (VCLT). Finally, the interpretation 
of the elem ents of the necessity defence by these tribunals, as well as by 
others that have arbitrated cases under BITs that lack non-precluded 
m easures provisions o f their own, has generally been devoid o f a properly 
systematic approach and has frequently been undertaken in so cursorily 
and superficial a m anner that if a law student had done so in a final exam, 
he or she might well have failed.

11.04. It is not surprising, then, that several of the awards at issue here have 
com e under close scrutiny as part o f ICSID annulm ent proceedings, 
w ith three of them  -  in the CMS, Sempra, and Enron cases14 -  having 
been concluded so far. W hile these three decisions reproduce at the 
annulm ent level the phenom enon of different outcomes on similar fact 
patterns observable at the award stage -  with the CM S ad  hoc committee, 
while severely criticizing the relevant tribunal's interpretive approach, 
finding no ground for annulm ent, and the Sempra and Enron com m ittees 
annulling the tribunals’ awards, albeit for different reasons -  I argue 
that they represent a great im provem ent in term s of doctrinal clarity as 
well as for the potential uses of the annulm ent procedure in the future. 
W hile they will likely reopen the "finality vs. correctness” debate, both 
the Sempra and Enron decisions have appropriately applied the sharp 
sword of setting aside binding awards on the basis of errors of law that 
are so egregious that they am ount effectively to a non-application of the 
proper law and thus constitute a legitimate ground for annulm ent under 
the m anifest excess o f powers criterion.

11.05. This contribution proceeds as follows. The next section summ arizes the 
principal findings of the arbitral awards rendered against Argentina so 
far. In section 3, I recapitulate the elem ents of annulm ent as a special

13 In te rn a tio n a l Law C o m m issio n , D ra ft A rtic le s  o n  th e  R esponsib ility  o f  S ta te s  for 
In te rn a tio n a lly  W ro n g fu l A c ts  w ith  C o m m e n ta r ie s , U .N . G A O R , 56 th  Sess., S upp . 10, 
C h . 4, U .N . D oc. A /5 6 /1 0  (2001), A rtic le  25 (Я .С  D ra ft A rtic les). D raft A rtic le  25 reads: 
"1. N ecessity  m ay n o t b e  invoked  by  a  S ta te  a s  a  g ro u n d  fo r p re c lu d in g  th e  w ro n g fu ln ess  
o f  a n  a c t n o t in  c o n fo rm ity  w ith  a n  in te rn a tio n a l o b lig a tio n  o f  th a t S ta te  u n less  th e  
ac t: (a) is th e  on ly  w ay fo r  th e  S ta te  to  safeg u a rd  a n  essen tia l in te re s t ag a in st a  grave 
an d  im m in e n t peril; a n d  (b) d o e s  n o t seriously  im p a ir  a n  essen tia l in te re s t o f  th e  S ta te  
o r  S ta tes  to w a rd s  w h ich  th e  o b lig a tio n  ex ists, o r o f  th e  in te rn a tio n a l c o m m u n ity  a s  a 
w hole. 2. In  an y  case , necessity  m ay  n o t b e  invoked  by a  S ta te  as a  g ro u n d  fo r p rec lu d in g  
w ro n g fu ln ess  if: (a) th e  in te rn a tio n a l o b lig a tio n  in  q u e stio n  excludes th e  possib ility  o f 
invok ing  necessity ; o r  (b) th e  S ta te  h a s  c o n tr ib u te d  to  th e  s itu a tio n  o f  necessity."
14 C M S  G as T ransm ission  C o m p a n y  v. The A rg en tin e  R epublic , IC SID  C ase  No. 
A R B /01 /8 , A n n u lm e n t D ecision  o f  Sep t. 25, 2007 (C M S  A n n u lm e n t Decision)-, Sem pra  
E nergy In te rn a tio n a l v. The A rg en tin e  R epublic , IC S ID  C ase  N o. A R B /02 /16 , A n n u lm e n t 
D ecis ion  o f  June  29, 2010  (Sem pra  A n n u lm e n t Decision); E nron  C reditors Recovery  
Corp. & P onderosa  Assets, L.P. v  The A rg en tin e  R epublic , IC SID  C ase  N o. A R B /01/3, 
A n n u lm e n t D ecis ion  o f  June 30, 2010 (E nron A n n u lm e n t D ecision). 211
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remedy under the ICSID Convention and sum m arize the argum ents in 
the three annulm ent decisions of concern here w ith respect to  the failure 
to  apply the proper law under the m anifest excess o f power annulm ent 
ground. Section 4 assesses these decisions w ith respect to  legal doctrine 
applicable in investor-state arbitrations under BITs and the scope of 
annulm ent review. Section 5 concludes.

II. The NPM Clause and Necessity in the Argentina 
Awards to Date

11.06. The awards rendered against Argentina relating to  claims arising out 
of the 2001-2002 econom ic crisis have been abundantly discussed in a 
large and still growing num ber of publications15. Here, they shall only be 
reviewed summ arily to  provide a point o f reference.

11.07. Jurgen Kurtz has provided a useful categorization of the five awards 
rendered under the U.S.-Argentina BIT according to the dom inant 
interpretive methodology they em ploy16. The awards in CMS, Sempra, 
and Enron utilize w hat he calls the “confluence” methodology in that 
they simply conflate Article XI and the necessity defence by im porting 
the requirem ents o f the latter into the former. In its examination of the 
treaty clause, the first tribunal in the CM S  case did so w ithout offering 
any cogent justification for that approach. Instead, it several tim es simply 
invokes the ILC Draft Articles17 and merely asserts that as part of its 
review, it "must examine w hether the state o f necessity or emergency 
m eets the conditions laid down by custom ary international law and the 
treaty provisions [...]”18. Perhaps m ost curiously, in considering Article 
XI, the tribunal asks whether the object and purpose of the BIT might 
exclude the necessity defence, in line w ith Article 25 (2) (a) of the ILC 
Draft Articles19, notw ithstanding the fact even if one were to  accept that 
Article XI was simply m irroring the necessity defence, that article was 
after all explicitly included in the treaty to authorize reliance on that

15 See in  ad d itio n  to  lite ra tu re  c ite d  e lsew h ere  in  th is  p aper, e. g., A n d re a  K. 
B jork lund , E m ergency E xceptions: S ta te  o f  N ecessity  a n d  Force M ajeure, in  T h e  O x f o r d  

H a n d b o o k  o f  I n t e r n a t i o n a l  I n v e s t m e n t  L a w ,  O xfo rd : O x fo rd  U n ivers ity  P ress 
1188 (P. M uch lin sk i, F. O r tin o  & C . S ch reu e r ed s. 2008); N icho las Song , B etw een  Scylla  
a n d  C harydbis: C an  a  P lea  o f  N ecessity  O ffer  Sa fe  Passage to  S ta te s  in  respond ing  to  an  
E conom ic C risis W ith o u t In cu rr in g  L ia b ility  to  Foreign Investors?, 19 A m . R e v .  I n t ’l A r b .  

235 (2008); T arcisio  G azz in i, N ecessity  in  In te rn a tio n a l In v e s tm e n t Law : S o m e  C ritica l 
R em arks  on  C M S  v. A rg en tin a , 26  J. E n e r g y  N a t .  R e s o u r c e s  450 (2008); Jos6 Rosell, 
The C M S  Case: A  Lesson fo r  th e  Future?, 25  ). I n t ’l  A r b .  493 (2008); P a n e l D iscussion: 
Is There a  N ee d  f o r  th e  N ecess ity  D efense f o r  In v e s tm e n t Law?, in  I n v e s t m e n t  T r e a t y  

A r b i t r a t i o n  a n d  I n t e r n a t i o n a l  L a w ,  N ew  York: Juris N e t LLC 189 (T. J. G rie rso n  
W eile r ed „  2008).
16 See Jurgen K urtz , A d ju d g in g  th e  E xc ep tio n a l a t  In te rn a tio n a l In v e s tm e n t Law : 
Security , P ub lic  O rder  a n d  F in ancia l C risis, 59 I n t ’l  & C om p. L. Q . 3 2 5 ,3 4 1 -3 7 0  (2010).
17 C M S  A w ard , p a ras. 353, 357 & 379.
18 Ib id ., p a ra . 374.

212 I 19 See IL C  D ra ft A rtic les, art. 25 (2) (a).
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defence. The m ere consideration tha t the object and purpose of a treaty 
might exclude reliance on a provision tha t is included  in the treaty is 
indeed quite remarkable.

11.08. In Enron and Sempra, the tribunals did address the relationship between 
treaty law and custom ary law som ew hat m ore explicitly. W hile accepting 
in principle the lex specialis function of treaty law, they denied its 
applicability in the present cases on the ground tha t Article XI did not 
explicitly define the term s it employs. Specifically, the tribunals found 
tha t because the treaty itself does no t define w hat was m eant by "essential 
security interests," this made it "necessary to  rely on the requirem ent of 
state o f necessity under custom ary international law”20. Similarly, they 
argued that because the treaty does “not deal with the legal elements 
necessary for the legitim ate invocation of a state o f necessity”21, it 
“becom es inseparable from the custom ary law standard insofar as the 
conditions for the operation of state of necessity are concerned”22. One 
looks in vain for any substantiation of these conclusions through reliance 
on the standard rules of treaty interpretation. Instead, the Enron and 
Sempra  tribunal jum p from the need to in terpret Article XI straight to 
the conclusion that “this Article does no t set out conditions different 
from  custom ary law [.,.]"23.

11.09. Not all tribunals have followed the line of reasoning advanced by these 
tribunals (which, incidentally, all shared the same president)24. Following 
Kurtz’s second methodology of treating the treaty exception as lex specialis 
vis-a-vis the necessity defence, with the latter being understood as operating 
at the primary rule level -  the LG&E tribunal’s award, although not without 
its own problems in term s of the lucidity and stringency of its arguments, 
applied Article XI w ithout equating it with the necessity defence and only in 
a second step asked whether the necessity requirem ents under customary 
law might have also been satisfied25. In contrast to the awards above, the 
LG&E tribunal interpreted the required nexus that measures taken under 
Article XI have to be "necessary” for the protection of the stated permissible 
objectives to mean, not that that the adopted measures had to  have been the 
“only means” available, but rather that the respondent state m ust have had 
“no choice but to act” and that the adopted measures were necessary in the 
sense of being appropriate and effective in responding to the problems they 
were m eant to solve, even if other alternatives in principle existed26. Based 
on a review of the severe turmoil Argentina was undergoing at the material

20 E nron A w ard , p a ra . 333; see  a lso  S em p ra  A w a rd , p a ra . 375.
21 Ib id ., p a ra . 378; see  a lso  E nron  A w ard , p a ra . 334.
22 Ib id ., p a ra . 334; see  a lso  S em p ra  A w ard , p a ra . 376.
23 E nron A w ard , para . 339; Sem pra  A w ard , p a ra . 388.
24 F ranc isco  O rre g o  V icuna, a C h ile an  ju r i s t  a n d  p ro fesso r o f  in te rn a tio n a l law a t th e  
U niversity  o f  C hile. T he  C M S  a n d  Sem pra  t r ib u n a ls  a lso  sh a red  th e  C an a d ia n  M arc 
L a londe  as  a rb itra to r .
25 LG & E D ecision  o n  L iab ility , p a ra . 206.
26 Ib id ., p a ra . 239. I 2 1 3
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time, the tribunal concluded that at least between December 2001 and April 
2003, the protections afforded by Article XI27 applied, as did, incidentally, 
the necessity defence28.

11.10. The third m ethodological approach treats the treaty exception as a 
prim ary rule and the necessity defence as a secondary rule which only 
kicks into effect once the application of the prim ary rules has yielded a 
violation of the treaty. This is the approach followed by the Continental 
Casualty tribunal. The tribunal notes that, as a prim ary rule, “Art. XI 
restricts or derogates from the substantial obligations undertaken by the 
parties to the BIT in so far as the conditions of its invocation are met," 
w ith the consequence that if it is legitimately triggered, no violation of the 
BIT ensues29. By contrast, the necessity defence, as a secondary rule, only 
applies when a treaty provision has been violated to begin with. As a 
result, the tribunal concludes tha t “invocation o f Art. XI under this BIT, as 
a specific provision limiting the general investm ent protection obligations 
(of a “primary" nature) bilaterally agreed by the Contracting Parties, is 
not necessarily subject to  the same conditions of application as the plea 
of necessity under general international law”30. Following a detailed 
examination of the measures adopted by Argentina as well as of potential 
alternatives, the Continental Casualty tribunal eventually concluded that 
the criteria for the invocation of A rt. XI had by and large been m et and 
that Argentina was thus, w ith one exception, not in breach of the BIT31.

11.11. At least five further awards have been rendered against Argentina under 
BITs that do not contain NPM clauses and in which Argentina thus had 
to rely exclusively on the customary necessity defence. In all of these 
cases the defence failed. In the three m ost recent awards, issued in July 
2010, identically composed tribunals concluded that Argentina could not 
invoke the necessity defence because the measures it had adopted were not 
the “only means” available and because Argentina itself had contributed 
to the crisis32. In the earlier National Grid arbitration, conducted under 
UNCITRAL rules, the tribunal likewise found a substantial contribution by 
Argentina and, noting that the necessity requirem ents needed to be satisfied

27 This find ing  is p a rticu la rly  n o tab le  g iven  th a t  tw o  o f  th e  th re e  a rb itra to rs  (i.e., a 
m a jority ) o n  th e  LG & E  tr ib u n a l, F ranc isco  R ezek a n d  A lb e rt v an  d e n  Berg, a lso  sat o n  
tr ib u n a ls  (in  th e  C M S  a n d  E nron  cases, respec tive ly ) th a t  h ad  u n a n im o u s ly  d e n ie d  th a t 
A rg en tin a  cou ld  b en efit f ro m  e ith e r  A rtic le  XI o r  th e  c u sto m ary  n ecessity  de fence . This 
sh ed s  a  c u rio u s  ligh t o n  ho w  d ec is io n -m ak in g  w o rk s  w ith in  IC SID  tr ib u n a ls , g iven th a t 
no  ind iv idua l o p in io n s  o r  d issen ts  w ere  a tta c h e d  to  any  o f  th e  aw ard s, a s  w o u ld  have 
b e e n  p e rm issib le  u n d e r  A rt. 48  (4) IC SID  C on v en tio n .
28 LG & E D ecision  on  L iab ility , p a ras. 245-259.
29 C o n tin en ta l C a su a lty  A w ard , p a ra . 164.
30 Ib id ., p a ra . 167.
31 Ib id ., p a ra . 233. T he ex cep tio n  co n ce rn s  th e  re s tru c tu r in g  o f  A rg e n tin a ’s  T rea su ry  
Bills; see  ibid ., p aras. 220-222.
32 See S u e z  & In terA g u a  D ecision  on  L iab ility , p a ra . 243, a n d  S uez, V ivend i &  A W G  
D ecision  on  L iab ility , p a ra . 265 ( th e  la t te r  d ec isio n  re la te s  to  tw o  fo rm ally  sep a ra te  
p ro ceed in g s , o n e  u n d e r  IC SID , th e  o th e r  u n d e r  U N C IT R A L  ru les).
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cumulatively, ended its examination there33. Finally, in the BG Group case, 
also conducted under UNCITRAL rules, the tribunal remained undecided 
whether the necessity defence could be relied on at all, but concluded that 
even if it were applicable, it would fail34. Unfortunately, while invoking the 
“very restrictive conditions” entailed by the necessity defence, it did not 
interpret or apply any of them  and instead rejected Argentina’s plea on the 
basis of a potpourri of reasons which, on their face, have nothing to do with 
the elements of the necessity defence whatsoever35.

11.12. It should be noted in closing that both the Continental Casualty and the 
LG&E awards are currently subject to annulm ent proceedings, initiated in 
both  cases on the application of each o f the parties36. M otions to  have the 
BG  Group and N ational Grid awards set aside in a US court have recently 
failed37.

III. The CMS, Enron, and Sempra Annulment
I II .l . D ecisions A nnu lm ent as a Special Rem edy 

under the  ICSID C onvention

11.13. Unlike UNCITRAL or International Cham ber of Com merce (ICC) 
arbitration rules, the ICSID Convention provides for a "self-contained 
regime of review"38 that precludes review proceedings in national 
or o ther international fora and limits the available rem edies to  those 
included in the Convention itself39. The two principal rem edies provided 
for there are revision (Article 51) and annulm ent (Article 52)40. W hile 
revision allows for altering an award on the basis o f newly discovered 
facts that were unknown to the tribunal and the applicant at the tim e of 
the original award, w ithout the applicant being at fault for tha t ignorance, 
annulm ent provides for the m ore drastic remedy of the setting aside o f an 
otherw ise binding award, either in part o r in full, by a newly appointed

33 S ee N a tio n a l G rid  A w ard , p a ra . 262.
34 S ee B G  G roup  A w ard , p a ras. 407 & 412.
35 Ibid., p a ra . 411.
36 S ee In te rn a tio n a l C en tre  fo r th e  S e ttle m e n t o f  In v es tm en t D isp u tes , L ist o f 
P e n d in g  C ases,
h ttp ://ic s id .w o rld b a n k .o rg /IC S ID /F ro n tS e rv le t? req u es tT v p e=
G en C aseD tlsR H & actionV al= L istP end ing
(accessed  o n  N o v e m b er 15, 2010).
37 See The A rg en tin e  R epublic  v. N a tio n a l G rid, U.S. D is tr ic t C o u r t  fo r th e  D is tric t 
o f  C o lu m b ia , C ivil A c tio n  N o. 0 9 -248  (R B W ), M em o ran d u m  O p in io n  o f  June 7, 2010 
(con firm ing  th e  aw ard); R epublic  o f  A rg en tin a  v. B G  G roup p ic , U.S. D is tr ic t C o u r t  fo r 
th e  D is tr ic t o f  C o lu m b ia , Civil A c tio n  N o. 08-485  (R B W ), M e m o ra n d u m  O p in io n  o f 
June  7, 2010  (deny ing  A rgen tina 's  p e titio n  to  v aca te  o r m o d ify  th e  aw ard).
38 C h r i s t o p h  S c h r e u e r  e t  a l ., T h e  IC SID  C o n v e n t i o n : A  C o m m e n t a r y , 

C am b rid g e : C am b rid g e  U n ivers ity  P ress 1102 (2nd ed. 2009).
39 See IC S ID  C onven tion , A rtic le  53 (1).
40 In  ad d itio n , A rtic le  49  (2) IC SID  C o n v en tio n  p ro v id es  fo r p a rtie s ’ r ig h t to  a sk  a 
tr ib u n a l to  s u p p le m en t its  aw ard  w ith  an sw ers  to  "any q u e s tio n  w h ich  it h a d  o m itte d  
to  d ec id e  in  th e  aw ard,’’ a n d  A rtic le  50  p e rm its  re q u e s ts  fo r in te rp re ta tio n  o f  a n  aw ard . 2 1 5
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ad  hoc com m ittee o f three members. Indeed, partially or fully invalidating 
an award is the only possible outcome, other than letting the award stand: 
In distinction to appeals proceedings, annulm ent com m ittees cannot 
modify the content of an award, they can merely decide w hether any of 
the grounds for annulm ent apply to the award in question.

11.14. The five possible grounds for annulm ent are exhaustively41 listed in Article 
52 (1) ICSID Convention: a) im proper constitution of an arbitration 
tribunal; b) manifest excess of powers; c) corruption on the part o f a tribunal 
member; d) serious departure from a fundamental rule of procedure; 
and e) failure to state the reasons on which an award is based. W hile the 
first ground has rarely, and the third ground apparently never, figured 
in any annulm ent proceedings to date42, the other three are frequently 
invoked. O f particular interest for the issue of the relationship of treaty 
law exceptions and the custom ary law defence of necessity, as well as the 
interpretation and application of each, is the second ground for annulment: 
manifest excess of powers. The two principal categories that may result in 
a finding that a tribunal exceeded its power are jurisdictional error and 
failure to  apply the proper law43. In either case the excess of power must 
be “manifest,” a term  that has variously been interpreted to  refer either to 
an obvious and easily perceivable excess of powers, a threshold degree of 
severity and egregiousness, or a combination o f the two44.

11.15. In applying the "failure to  apply the proper law” standard, ad hoc 
com m ittees have repeatedly reiterated that this criterion is distinct from 
the merely erroneous or inappropriate application of law45. Because

41 C o n firm ed  by Rule 50  (1) (c) (iii) o f  th e  IC SID  Rules o f  A rb itra tio n  fo r A rb itra tio n  
P ro ceed in g s, availab le o n lin e  at:
h ttp ://ics id .w o rld b an k .O rg /IC S ID /S ta ticF ile s /b a s icd o c /p a rtF -ch ap 0 7 .h tm # r5 0  
(accessed  o n  N o v em b er 28, 2010).
42 See S c h r e u e r  e t  a l ., supra  n o te  38, a t 907 (para . 28), 935 (para . 120) & 979 
(para . 276). F o r a n  in v o ca tio n  a n d  d iscu ss io n  o f  th e  a n n u lm e n t g ro u n d  o f  a n  im p ro p e r  
co n s ti tu tio n  o f  th e  tr ib u n al, see  A z u r ix  Corp. v. The A rg e n tin e  R epub lic  (A zu r ix  I), 
IC SID  C ase  N o. A R B /01 /12 , A n n u lm e n t D ecis ion  o f  S e p te m b e r 1, 2009, p a ras. 40, 
274 -284  & 286-292; S em p ra  A n n u lm e n t  D ecision , p a ras. 2  & 43; C o m p a n ia  d e  A g u a s  
d e l A co n q u ija  S .A . a n d  V ivend i U n iversa l S .A . v. The A rg en tin e  R epublic , IC SID  C ase 
N o . A R B /97 /3 , A n n u lm e n t D ecis ion  o f  A u g u st 10, 2010, p a ras. 18-23 & 200-242. The 
la s t case  in itia lly  a p p ea rs  to  a lso  have in c lu d e d  th e  re q u e s t fo r a n n u lm e n t d u e  to  th e  
a lleged  c o rru p tio n  o f  a  tr ib u n a l m e m b e r u n d e r  A rtic le  52 (1) (c) IC SID  C o n v en tio n , b u t 
A rg en tin a ’s  M em o ria l o n  A n n u lm e n t la te r ap p aren tly  d ro p p e d  th is  item  a n d  re q u e s te d  
a n n u lm e n t on ly  o n  a cc o u n t o f  th e  re m a in in g  fo u r g ro u n d s ; see  ib id ., p a ras. 2 & 17.
43 See S c h r e u e r  e t  a l ., su p ra  n o te  38, a t 93 8  (pa ra . 133).
44 Ib id ., 938-943  (pa ras . 133-154).
45 See, e.g., K lockner In d u str ie -A n la g en  G m b H  & O thers v. U n ite d  R epub lic  o f  C a m 
eroon & Societe  C am erouna ise  des Engrais, IC SID  C ase  N o . A R B /81 /2 , A n n u lm e n t D e 
c ision  o f  M ay 3, 1985, 1 IC SID  R e v . - F I L )  90, 110 (p a ra . 61) (1986) (K lockner 1 A n n u l
m e n t Decision); A m c o  A s ia  C orpora tion  & O th ers  v. R epub lic  o f  In donesia , IC SID  C ase 
N o . A R B /81/1 , A n n u lm e n t D ecis io n  o f  M ay  1 6 ,1 9 8 6 ,2 5  I n t 'l  L e g a l  M a t e r i a l s  1441, 
1446 (para . 23) (1986) (A m co  I  A n n u lm e n t  D ecision); M a r it im e  In te rn a tio n a l N om inees  
E sta b lish m e n t (M IN E ) v. R epublic  o f  G uinea , IC SID  C ase  N o . A R B /84 /4 , A n n u lm e n t 
D ecis ion  o f  D e c e m b e r 2 2 ,1 9 8 9 , 5  IC SID  R e v .— FILJ 95, 104 (para . 5.04) (1990); Repsol

http://icsid.worldbank.Org/ICSID/StaticFiles/basicdoc/partF-chap07.htm%23r50
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ad  hoc com m ittees do not have general appellate jurisdiction, they have no 
authority to  correct what they consider merely a wrong or inappropriate 
interpretation am ong several prim a facie  tenable ones46. To this extent, 
then, “annulm ent is only concerned w ith the legitimacy of the process 
of decision; it is not concerned with its substantive correctness”47. At 
the same time, several annulm ent com m ittees have acknowledged that, 
exceptionally, an error o f law may “be so gross o r egregious as substantially 
to  am ount to failure to apply the proper law”48. As the M C I Annulm ent 
com m ittee noted in this respect, “the freedom  which [a] tribunal 
enjoys in the application of the law is not unlim ited [...]”49, citing as an 
example of “[a]n egregious violation of the law ... a departure from a legal 
principle or legal norm  which is clear and cannot give rise to  divergent 
interpretations”50. By contrast, "[sjhould more than one interpretation of 
a legal norm  or rule be possible, no serious violation can ensue where one 
of these interpretations has been chosen”51.

11.16. The relevance of this ground for annulm ent in light of the issue of the 
interpretation and application of Art. XI and of the necessity defence is 
evident. If conflating Art. XI w ith the custom ary necessity defence can 
be qualified as such a gross error of law as a result of which Art. XI is left 
w ith no independent m eaning of its own, then the condition of the non
application of the proper law would be m et and an excess of power would 
result, which, if manifest, could result in annulm ent.

III.2 . The C M S  A n n u lm en t D ecision

11.17. The first annulm ent decision that addressed the issue of state defences 
under international investment law in light of the manifest excess of 
power criterion was the ad  hoc com m ittee in the CM S  case. As part of its 
discussion, the com mittee put forward a doctrinally much improved view 
of the relationship between Article XI and the necessity defence under 
customary law, but eventually declined to annul the CMS award on this 
account.

11.18. Regarding the issue of substantive law, the com mittee acknowledged that 
“Article XI and Article 25 [of the ILC Draft Articles as a codification of the 
customary law of necessity] are substantively different” and set out different

YPF E cu a d o r  S .A . v. E m presa  E s ta ta l Petroleos d e l E cu a d o r  (P etroecuador), IC SID  C ase 
N o. A R B /01/10, A n n u lm e n t D ecis ion  o f  Jan u ary  8, 2007, p a ra . 38.
46 See, e.g., In d u s tr ia  N a c io n a l d e  A lim en to s , S.A. a n d  In d a lsa  Peru, S.A, (fo rm erly  
E m presas  L ucchetti, S .A . a n d  L ucchetti Peru, S .A .)  v. R epub lic  o f  Peru, IC SID  C ase  N o. 
A R B /03 /4 , A n n u lm e n t D ecis ion  o f  S e p tem b e r 5, 2007, p a ra . 112.
47 S c h r e u e r  e t  a l ., su p ra  n o te  38, a t 901 (para . 11).
48 S o u fra k i v. The U n ited  A ra b  E m ira tes, IC SID  C ase  N o. A R B /02 /7 , A n n u lm e n t D eci
s io n  o f  June  5, 2007, p a ra . 86  (Sou frak i A n n u lm e n t  Decision)-, see  a lso M T D  E q u ity  Sdn. 
B hd. & M T D  C hile  S.A. v. Chile, ICSID  C ase  N o . A R B /01 /7 , A n n u lm e n t D ecis ion  o f 
M arch  21, 2007, p a ra . 47.
49 M C I A n n u lm e n t  D ecision , p a ra . 43.
50 Ib id ., para . 51.
si Ibid. 217
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requirem ents for their successful operation52. Simply equating one with 
the other thus represented a “manifest error of law”53. Furthermore, the 
committee clarified that the application of Article XI, as part of treaty law, 
had priority over the application of the customary defence of necessity. 
This was the case regardless of whether one characterized the customary 
circumstances precluding wrongfulness as primary or secondary rules. If 
they were taken to form part of the prim ary rules -  that is, regulating and 
determining whether there was wrongfulness to begin with -  then Article 
XI would have to be applied as the more specific provision under the lex 
specialis rule54. But if they were taken to be part o f the secondary rules 
of state responsibility that could be invoked to  excuse otherwise wrongful 
acts, then Article XI, unquestionably part of the prim ary rules of the U.S.- 
Argentina BIT, would necessarily have to have been applied first to determine 
whether there had been a violation of the BIT to begin with. Only if this had 
been the case, could necessity as a circumstance precluding wrongfulness 
come into play: “Article XI is a threshold requirement: if it applies, the 
substantive obligations under the Treaty do not apply. By contrast, Article 
25 is an excuse which is only relevant once it has been decided that there 
has otherwise been a breach of those substantive obligations”55.

11.19. Despite these two serious errors and their potentially “decisive impact 
on the operative part o f the Award,” and although noting that "[i]f the 
Com m ittee was acting as a court of appeal, it would have to reconsider 
the Award on this ground”56, it eventually declined to  annul the award on 
this basis. Highlighting the limited jurisdiction of annulm ent com m ittees 
which prevent them  from substituting their own views on the correct 
application of the law for those of the tribunal, the com m ittee concluded 
that “ [no tw ithstanding  the identified errors and lacunas in the Award, it 
is the case in the end that the Tribunal applied Article XI of the Treaty. 
A lthough applying it cryptically and defectively, it applied it. There is 
accordingly no manifest excess of powers”57.

11.20. That such a strongly worded critique of the erroneous interpretation and 
application of the relevant law by the CMS tribunal58 did not suffice to

52 C M S  A  n n u lm e n t D ecision, p a ra . 130.
53 Ib id ., p a ra . 130.
54 Ib id ., p a ra . 133.
55 Ibid., para . 129.
56 Ib id ., p a ra . 135.
57 Ib id ., p a ra . 136. T he c o m m itte e  d id  an n u l, how ever, th e  tr ib u n a l’s f in d in g  th a t  
A rg en tin a  h a d  v io la ted  th e  BIT 's u m b re lla  c lause  o f  A rtic le  II(2)(c) o n  a cc o u n t o f  th e  
tr ib u n a l’s  fa ilu re  to  s ta te  re a so n s  fo r  th a t  finding; see  ibid ., p a ra . 9 7 .  F or d iscussion , 
see  Jea n -C h ris to p h e  H o n le t & G u illau m e  B org, The D ecision  o f  th e  IC SID  A d  H oc 
C o m m itte e  in  C M S  v. A rg en tin a  R egarding th e  C ond itions  o f  A p p lica tio n  o f  a n  U m brella  
Clause: SG S  v. P h ilipp ines R ev isited , 7  L a w  a n d  P r a c t i c e  o f  I n t e r n a t i o n a l  
C o u r t s  a n d  T r i b u n a l s  1-32 (2008).
58 See a lso  C M S  A n n u lm e n t D ecision , p a ra . 158 (re ite ra tin g  th a t  “ [ th r o u g h o u t  its  
co n sid e ra tio n  o f  th e  A w ard , th e  C o m m itte e  has id en tified  a  se r ies  o f  e r ro rs  a n d  defects. 
The A w ard  c o n ta in e d  m an ife s t e r ro rs  o f  law. It su ffe red  from  lacu n ae  a n d  elis ions”).
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establish the existence of an annullable error may be seen as irritating. In light 
of the statements by the Soufraki and M C I ad hoc committees cited above, 
the question arises, however, whether the errors of law in the CMS case 
may not be qualified as so grave that they in fact do am ount to an effective 
non-application of Article XI. After all, when treaty parties specifically 
include a non-precluded measures exception in the BIT they negotiate 
which is then simply equated by a tribunal with the necessity defence under 
customary law, no independent effect is given to that treaty provision. Such 
an approach violates the principle of effectiveness in treaty interpretation 
according to which each provision in a treaty should be given effect (also 
known as effet utile or the principle of u t res magis valeat quam  pereai)59. 
If Argentina and the U.S. had merely wanted to make their undertakings 
subject to the necessity defence, they could have either remained silent 
on the issue in the treaty text because the necessity defence would have 
applied anyway, or they could have explicitly affirmed the applicability of 
the necessity exception as part of customary law. The fact that they chose 
a differently worded text that did not refer at all to the necessity defence 
under customary law rather suggests that they did not merely want to 
restate customary law, but had intended to provide for a different standard 
under which emergency measures were to be assessed60. Still, while the 
CMS ad hoc com mittee affirmed the essential difference between Article XI 
and the customary necessity defence, it was not prepared to conclude that 
conflating the two effectively resulted in the non-application of Article XI.

И1.3. T he Sem pra  A n n u lm e n t D ec is io n

11.21. The ad  hoc com mittee in the Sempra case did not have such reservations 
and annulled the award in full on the ground of the tribunal’s manifest 
excess of powers due to its failure to apply Article XI of the U.S.-Argentina 
BIT61. Notably, the committee, while acknowledging that grossly erroneous 
application of the law might effectively be tantam ount to non-application62, 
concluded that the Sempra tribunal had “failed altogether to apply the 
applicable law” and thus refrained from entering into a discussion of where 
the dividing line between annullable and non-annullable grave errors of law 
should be drawn63.

59 See, e.g., W illiam  B u rk e -W h ite , The A rg en tin e  F in a n cia l Crisis: S ta te  L ia b ility  u n d e r  
B ITs a n d  th e  L eg itim a cy  o f  th e  IC SID  System , in  T h e  Ba c k l a s h  a g a i n s t  I n v e s t m e n t  
A r b i t r a t i o n : P e r c e p t i o n s  a n d  R e a l i t y , T he H ague: W o lte rs  K luw er 407, 42 0  (M. 
W aibel e t al. ed s., 2010).
60 B u tsee  R u d o l f  D o l z e r  &  C h r i s t o p h  S c h r e u e r , P r i n c i p l e s  o f  I n t e r n a t i o n a l  
I n v e s t m e n t  L a w , O xford : O x fo rd  U n ivers ity  P ress  167 (2008) (a sse rtin g , w ith o u t any 
p ro o f  o r  fu r th e r  ju s tifica tio n , th a t  "U S tre a ty  p rac tic e  h a s  b e en  ... essen tia lly  re s ta tin g  
th e  ex isting  c u s to m a ry  law  in s te ad  o f  rev ising  o r  m o d ify in g  th e  c u s to m ary  ru le s”).
61 S em p ra  A n n u lm e n t D ecision , p a ra . 159.
62 Ib id ., para . 164.
63 Ibid., para. 165 (emphasis added).
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11.22. In term s of its doctrinal arguments, the Sempra  com m ittee proceeded in 
line with the principal positions adopted by the CMS committee: First, 
the com m ittee affirmed that, as a general rule, treaty law takes precedence 
over custom ary law64, except where it conflicts with a norm  of jus cogens. 
Because the necessity defence does not constitute a perem ptory norm, 
however, states were free to negotiate treaty exceptions that deviate from 
its requirem ents under custom ary law, and the legitimate invocation of 
such treaty provisions does not in turn  have to be legitimated in any way 
by the custom ary necessity defence65. Second, Article XI and the necessity 
defence have different purposes, the former delimiting instances under the 
treaty in which state action would not give rise to  wrongfulness, the latter 
applying only when a wrongful infringement had been com m itted in the 
first place66. Third, the textual content o f Article XI and of the necessity 
defence as codified in Article 25 of the ILC’s Draft Articles differ “in 
material respects” to begin with, so that the latter could not be regarded as 
an interpretive guide for the former67.

11.23. Although the CMS and the Sempra annulm ent committees identified 
essentially the same errors of law, they came to a different conclusion as to 
whether the tribunal awards were to be annulled as a result. The principal 
difference apparently resides in the fact that the Sempra tribunal, unlike 
the one in CMS, had explicitly stated that “there is no need to  undertake a 
further judicial review under Article XI given that this Article does not set 
out conditions different from customary law in such regard”68. The Sempra 
committee took this statem ent as evidence that the tribunal had “adopted 
Article 25 of the ILC Articles as the primary law to be applied, rather than 
Article XI of the BIT, and in so doing made a fundamental error in identifying 
and applying the applicable law”69. The failure to apply Article XI, evident 
from the tribunal’s own statements, constituted a manifest excess of powers 
that had to result in the annulm ent of the award as a whole70.

11.24. To the extent that the different outcom es indeed resulted from the 
textual detail of the Sempra  tribunal’s statem ent that there was no need 
to  undertake a separate (because identical) review under Article XI, the

64 Ib id ., p a ra . 176.
65 Ib id ., p a ras. 201-202  (n o tin g , in te r  a lia , th a t  “\)]us cogens d o e s  n o t re q u ire  p a rtie s  to  
a  b ila te ra l in v e stm en t tre a ty  to  fo rego  th e  p ossib ility  o f  invok ing  a d efence  o f  necessity  
in  w h a tev e r te rm s  th e y  m ay  ag ree. T he  te rm s  o n  w h ich  th e y  ag ree  m ay  b e  th o u g h t to  be 
po litically  o r  eco n o m ica lly  unw ise, b u t th is  d o e s  n o t re n d e r  th e m  unlaw fu l"); s ee  a lso 
ibid ., p a ra . 197 (n o tin g  th a t  c u s to m a ry  law  d id  n o t p ro v id e  fo r "a p e re m p to ry  ‘de fin itio n  
o f  necessity  a n d  th e  c o n d itio n s  fo r its  o p e ra tio n ’ in  th e  co n tex t o f  th e  in te rp re ta tio n  o f  
th e  tre a ty -b a sed  ex cep tio n  c lause  o f  A rtic le  XI).
66 Ib id ., p a ra . 200; see  a lso  ibid ., p a ras. 187 & 203.
67 Ibid., p a ras. 198-199.
68 S e m p ra  A w ard , p a ra . 388.
69 S e m p ra  A n n u lm e n t D ecision , p a ra . 208.
70 Ib id ., p a ra . 209 (finding  an  excess o f  pow ers), p a ras. 211 -219  (ad d ressin g  th e  q u e s 
tio n  o f  th e  m an ife s t n a tu re  o f  th e  excess o f  pow ers) & p a ra . 223 (s ta tin g  th e  c o m m itte e ’s 
co nclusion ).
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different conclusions as to  the consequences for annulm ent are noteworthy. 
In the CM S  case, the ad  hoc com m ittee had concluded tha t the tribunal 
had applied Article XI, even if it had erroneously equated it substantively 
w ith the necessity defence under custom ary in ternational law, w ith the 
consequence tha t no ground for annulm ent existed. By contrast, in the 
Sempra  context, the tribunal had refrained from applying Article XI 
because it erroneously believed it to be identical to  the necessity defence 
and thus to  yield no different outcom e, w ith the result tha t a ground for 
annulm ent obtained. In term s of substance, of course, the consequences 
of both  approaches are equivalent: the application of the stringent 
standards under the custom ary necessity defence notw ithstanding 
the fact tha t Article XI was arguably intended to  lay down a different 
standard to be applied. It would have been quite interesting to  see w hat 
the Sempra  annulm ent com m ittee had concluded if the tribunal in that 
case had gone through the m otions o f re-exam ining Argentina's conduct, 
if only nominally, under Article XI. In that case, the com m ittee’s current 
argum entation would no t have been available and the outcom e of the 
annulm ent proceedings would have hinged on the question of w hether the 
error of law com m itted by equating Article XI and the necessity defence 
was of such gravity as to  result in annullable m anifest excess of powers.

III.4 . T he Enron  A n n u lm e n t D ec is io n

11.25. The Enron ad  hoc com m ittee took yet a third approach. It avoided the issue 
of determ ining the appropriate relationship of sources by holding that 
“the substantive operation and content of Article XI and the custom ary 
international law principles o f necessity, and the interrelationship of 
the two, are issues that fall for decision by the tribunal”71 and were thus 
beyond consideration by the com m ittee. At the same time, the com m ittee 
did find a ground for annulm ent in the Enron tribunal’s handling of 
several of the elements of the custom ary necessity defence and, because 
the tribunal had im ported these elements into the treaty's non-precluded 
m easures clause, o f Article XI as well72.

11 .26 . In particular, the com m ittee concluded that both  with respect to  the 
requirem ent that a m easure adopted by a state m ust be the “only m eans” 
available to ward off an im m inent peril to an  essential interest and that 
it m ust not have contributed to  the situation of necessity to  be able to 
avail itself of the defence, the tribunal had failed to  apply the proper law. 
Instead of carefully interpreting and applying these requirem ents to 
the facts of the case, the com m ittee faulted the tribunal for jum ping to 
conclusions on the basis o f a superficial reading o f the requirem ents and a 
report by one o f the claimant's expert witnesses, an economist. W hile the 
com m ittee reiterated tha t it was not for itself to  impose an interpretation

71 E nron  A n n u lm e n t  D ecision , p a ra . 405.
72 Ib id .
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of the term s stipulated in the ILC’s codification of the necessity defence, it 
was the tribunal’s duty to  show that it had done so as part o f its obligation 
to  apply the applicable law73. W ith respect to  the “only m eans” test, the 
com m ittee thus noted:

The Tribunal was required to determine whether, on the proper con
struction o f Article 25(1 )(a) o f the ILC Articles, the "only way” require
m ent in tha t provision was satisfied, and not merely whether, fro m  an  
economic perspective, there were other options available fo r  dealing  
with the economic crisis. The Committee concludes tha t in determining  
tha t the measures adopted were not the "only way”, the Tribunal did  
not in fa c t apply Article 25(1 )(a) o f  the ILC Articles (or more precisely, 
customary international law as reflected in th a t provision), bu t instead  
applied an expert opinion on an economic issue7*.

11.27. In the view of the com m ittee, the tribunal followed the sam e approach with 
respect to  the requirem ent that a state m ust no t itself have contributed 
to  the situation for which it subsequently claims the necessity defence75. 
The com m ittee considered that in both  cases the tribunal had failed to 
apply the proper law or, alternatively, if indeed it had applied the proper 
law sub silentio, tha t it had failed to  state the reasons for its decision76, 
either of which sufficed as a ground for annulm ent.

IV. Assessment
IV. 1. The S cope  o f  A n n u lm e n t Review

11.28. The two annulm ent decisions in the Sempra and Enron cases in particular 
will w ithout a doubt rekindle debates about the proper scope of substantive 
review by annulm ent committees; indeed they have already begun to 
do so am ong investm ent arbitration practitioners77. After the strong

73 Ib id .,  p a ras. 373 & 376.
74 Ib id ., p a ra . 377.
73 Ib id .,  p aras. 379-393.
76 Ib id ., p a ra . 378. T he  c o m m itte e  d id  n o t exp lic itly  a d d u c e  a  fa ilu re  to  s ta te  re a so n s  
as  a n  a lte rn a tiv e  g ro u n d  fo r  a n n u lm e n t w ith  re s p e c t to  th e  a sse ssm e n t o f  A rg en tin a 's  
c o n tr ib u tio n  to  th e  s ta te  o f  necessity , b u t g iven  its  id en tic a l analysis  a n d  re a so n in g  
re g a rd in g  th e  t r ib u n a l’s a p p ro a ch  w ith  re s p e c t  to  th a t  issue, it  w o u ld  have to  co n c lu d e  
th a t  th e  tr ib u n a l a lso  fa iled  to  s ta te  th e  re a so n s  fo r its  f in d in g  in  th a t  c o n te x t. See 
a lso  ib id ., p a ra . 378 w h e re  th e  c o m m itte e  c o n c lu d e s  th a t  to  th e  e x te n t th a t  th e  
E nron  tr ib u n a l h a d  b a se d  its  d ec is io n  a lso  o n  A rg e n tin a ’s  n o n -c o m p lia n c e  w ith  th e  
re q u ire m e n t th a t  th e  act(s) o f  s ta te  fo r w h ic h  th e  d e fen ce  o f  n ece ssity  is b e in g  c la im ed  
m u s t n o t “se r io u sly  im p a ir  a n  essen tia l in te re s t” o f  o th e r  s ta te s  o r  th e  in te rn a tio n a l 
co m m u n ity , its  d e c is io n  in  th a t  re s p e c t w as ta in te d  by  th e  sam e  a n n u lla b le  e r ro r  o f 
h av in g  fa iled  to  g ive reaso n s .
77 See S teven  S m ith  & K evin Rubino, Investors B ew are: E nron  a n d  S e m p ra  A n n u lm e n t  
D ecisions B o lster th e  S ta te  o f  N ecess ity  D efense  W h ile  S o w in g  N e w  U n certa in ty  
regarding the  F in a lity  o f  IC S ID  A r b itr a l A w a rd s, O ’M e l v e n y  & M y e r s  LLP N e w s  
A l e r t  availab le  at:
h ttp ://w w w .o m m .c o m /in v es to rs -b e w are —en ro n -se m p ra -a n n u lm e n t-d e c is io n s -  
b o ls te r-s ta te -n ece ss itv -d e fen se -w h ile -so w in g -n ew -u n ce rta in tv -reg a rd in g -fin a litv -o f- 
ic sid -a rb itra l-aw a rd s-0 8 -0 9 -2 0 1 0 / (accessed  o n  N o v e m b er 28, 2010).

http://www.omm.com/investors-beware%e2%80%94enron-sempra-annulment-decisions-
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reactions in response to  the perceived activism of the Klockner f 8 and 
Am co f 9 annulm ent decisions which were criticized for having crossed 
the line into appellate review80, subsequent ICSID ad  hoc com m ittees 
appeared to  have sufficiently internalized a posture of judicial restraint 
in approaching their task under Article 52 of the ICSID Convention. By 
the tim e of the 2002 Wena81 and Vivendi82 decisions, Christoph Schreuer 
thus concluded tha t "the ICSID annulm ent process [had] found its proper 
balance”83, a balance that was said to entail “em ergency relief in rare cases 
of fundam ental im portance bu t to  uphold the finality o f awards in the face 
of alleged relatively m inor substantive and procedural flaws”84. Sempra 
and Enron clearly fall into the category of serious and im portant cases and 
their decisions to  annul the underlying awards were taken for non-trivial 
reasons, bu t the m anner in which they arrived at those decisions is bound 
to  raise the charge that in doing so they engaged in appellate review, and 
that in light of their extensive analysis, the excess of powers identified 
could no t be considered “manifest.”

11.29. Such charges must, however, be dismissed, if the annulm ent sub-ground 
of the non-application of the applicable law is to have any meaning beyond 
the most blatant failures to take even cognisance of the proper law. 
Specifically, this criterion has to be understood not merely in purely formal 
term s in the sense of not referring to the applicable legal provisions at all, 
but m ust be given a substantive meaning. W hen litigants decide on the 
applicable law, either as part of a compromis or by default by way of Article 
42 (1) of the ICSID Convention, they do so not because they merely want 
to see a given textual “shell” relied upon, but because of the content and 
meaning for which that text stands, given reasonable assumptions as to 
its interpretation. Applying the proper law is not exhausted by paying lip 
service to the text in which it is clothed, but rather requires that its content 
is observed.

78 See K lockner I  A n n u lm e n t  D ecision.
79 See A m c o  I  A n n u lm e n t  D ecision.
80 See A n d rea  K. B jork lund , The C o n tin u in g  A p p e a l o f  A n n u lm e n t:  Lessons fr o m  
A m c o  A s ia  a n d  C M E , in  I n t e r n a t i o n a l  I n v e s t m e n t  L a w  a n d  A r b i t r a t i o n : 

L e a d i n g  C a s e s  f r o m  t h e  I C S I D ,  N A F T A ,  B i l a t e r a l  T r e a t i e s  a n d  C u s t o m a r y  

I n t e r n a t i o n a l  L a w , L o n d o n : C am ero n  M ay Ltd. 4 7 1 ,  4 9 9 - 5 0 0  a n d  th e  lite ra tu re  
c ite d  in  fo o tn o tes  1 0 3 - 1 0 4  (T . W eiler ed. 2 0 0 5 ) .

81 W ena H otels  L td . v. A ra b  R epub lic  o f  Egypt, IC SID  C ase N o. A R B /98 /4 , A n n u lm e n t 
D ecis ion  o f  F eb ru ary  5, 2002, 41 I.L.M . 933 (2002).
82 C o m p a n ia  d e  A g u a s  d e l A c o n q u ija  S.A. a n d  V ivend i U niversal S.A. (form erly  
C om pagnie  G enerate des E a u x ) v. The A rg en tin e  R epublic , IC SID  C ase  N o. A R B /97/3 , 
A n n u lm e n t D ecis ion  o f  July 3, 2002, 41 I.L.M . 1135 (2002).
83 C h ris to p h  S chreuer, Three G enera tions o f  IC SID  A n n u lm e n t Proceedings, in 
A n n u l m e n t  o f  IC SID  A w a r d s , N ew  York: Juris P ub lish ing , Inc . 1 7 , 1 8  (E . G ailla rd  & 
Y. B an ifa tem i eds. 2004).
84 C h ris to p h  S chreuer, IC SID  A n n u lm e n t  R evisited , 30  L e g a l  I s s u e s  o f  E c o n o m i c  

I n t e g r a t i o n  10 3 ,1 2 2  (2003).
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11.30. Against this background, I subm it that the Sempra com m ittee was correct 
in undertaking a substantive examination as to the separate meanings of 
Article XI and Draft Article 25 and to  then conclude that conflating the 
form er with the latter is simply untenable under prevailing rules o f treaty 
interpretation, which thus effectively resulted in the non-application of 
the treaty-based exception. Had the tribunal gone through the m otions 
of first looking for the "ordinary m eaning to be given to  the term s” of 
Article XI “in their context and in the light of its object and purpose" 
(Article 31 (1) VCLT), then it m ight have been quite difficult, although 
maybe no t impossible, to conclude that all interpretive weight had to  be 
attached to  the m eaning of the necessity defence, im ported into Article 
XI through reliance on the systemic interpretation norm  of Article 31 (3) 
lit. (c) VCLT85. But the burden o f proof lies clearly w ith the tribunals who 
have to  show that the term s of Article XI have no “ordinary m eaning” 
separate and apart from the necessity defence -  a position that would be 
daunting to  justify, given the observable range of alternative interpreta
tions that exist with respect to  key term s used in Article XI, such as “ne
cessary,” “public order,” and “essential security interest”86. And even if one 
takes the existence of alternative interpretations as evidence that there 
is no single ordinary meaning, then, by the same token, such ordinary 
meaning cannot simply be found in the necessity defence either.

11.31. A similar logic applies to  and justifies the Enron com m ittee's investigation 
into the interpretation and application of the elem ents o f the necessity 
defence, which, as a custom ary law rule, it is not as such subject to  the 
VCLT interpretation regime. The m eaning of none of the elem ents codified 
in Article 25 of the ILC Draft Articles is so obvious as to  obviate the need 
for interpretation. W ithout such interpretation and the determ ination 
of content and potential thresholds, however, the application of these 
elements becomes impossible. The requirem ent, for example, that a 
state m ust not have contributed to  the situation of necessity, though on 
its face phrased in absolute language, immediately raises questions as to 
what constitutes such contribution, including w hat m agnitude o r severity 
it m ust have87. W ithout answering these questions, the requirem ent 
has no content that could be applied. In addition, any such processes of 
interpretation and application of the proper law m ust not only be done, 
they m ust be seen to  be done88. This is not only a superficial formal

85 A rtic le  31 (3) (c) V C LT s tip u la tes  th a t  to g e th e r  w ith  th e  c o n tex t, “an y  re le v a n t ru les  
o f  in te rn a tio n a l law  app licab le  in  th e  re la tio n s  b e tw een  th e  p a rtie s"  m ay  be  tak e n  in to  
a c c o u n t in  th e  in te rp re ta tio n  o f  a g iven  tre a ty  p rov ision .
86 S ee B u rk e -W h ite  & von S tad en , supra  n o te  3, a t 337-368.
87 S ee on ly  IL C  D ra ft A rtic les, a r t .  25  (pa ra . 20); A lb e rto  A lvarez-Jim 6nez , Foreign 
In v e s tm e n t P ro tec tion  a n d  R egu la to ry  F ailures a s S ta te s ' C o n tr ib u tio n  to  th e  S ta te  o f  
N ecessity  u n d e r  C u sto m a ry  In te rn a tio n a l L aw , 7 7  J. I n t 'l  A r b . 141 (2010).
88 P arap h ra s in g  th e  in s ig h t th a t  “ju s tic e  sh o u ld  n o t on ly  b e  do n e , b u t  sh o u ld  m anifestly  
an d  u n d o u b te d ly  be seen  to  b e  d o n e ;’’ Regina v. S u ssex  Justices, e x  p a r te  M cC a rth y ,

2 2 4  I N o v em b er 9, 1923, [1924] 1 KB 256, [1923] All ER 233. T he  case  is u sually  c ited  as
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requirem ent, bu t one w ith substantive weight of its own which assures, 
inter alia, that the arbitrator has recognized, understood, and applied 
established principles and rules of law in a com prehensible and justifiable 
manner.

IV.2. T rea ty  Law, C u s to m a ry  Law, a n d  D o c tr in a l C la rity

11.32. Even com m entators that disagree w ith the conclusions reached by the 
Sempra and Enron com m ittees concerning the presence of annullable 
failures to apply the proper law will have to concede that the principal 
observations put forward by these two com mittees, as well as the one 
in the CM S  case, on the basic doctrinal param eters regarding the 
relationship between treaty law and custom ary law, and the interpretation 
and application of each, are great im provem ents over m uch of what can 
be found in the underlying tribunal awards. W hile space constraints 
do not perm it me to substantiate this claim in full here, three areas of 
im provem ent in term s of doctrinal clarity may be briefly m entioned. First, 
the fact that the application of the provisions of a treaty has, and should 
have, precedence over custom ary law with respect to the same or similar 
issues under the lex specialis principle89 -  except where recognized 
norm s of ju s cogens are concerned -  is much m ore in line w ith widely 
accepted legal practice and also appears to be the dom inant position 
among recent com m entators on the Argentine cases90. Second, by 
employing the distinction between, on the one hand, prim ary rules that 
govern the scope and content o f an obligation and, on the other, secondary 
rules which concern the consequences resulting from a violation of 
those rules, the com m ittees brought their jurisprudence in line w ith the 
approach adopted by the ILC in formulating the Draft Articles91 and 
provided a useful analytic lens through which the relationship between 
treaty exceptions and custom ary defences can be approached. Third and 
finally, all three com m ittees appropriately em phasized the necessity of 
carefully interpreting treaty law as well as custom ary law on the basis of 
the recognized rules of interpretation applicable to  each. They correctly

a u th o rity  fo r th e  p ro p o s itio n  th a t  a  m e re  a p p ea ra n c e  o f  b ias m ay  suffice fo r o v e rtu rn in g  
a  jud ic ia l decision .
89 A s R o b erto  A go h ad  n o ted , “b e in g  le x  specia lis, a tre a ty  p ro v is io n  in  fo rce  b e tw een  
tw o  p a rtie s  h a s  in h e re n t p rio r ity  over su ch  ru le s  o f  a  general n a tu re  as m ay  also be 
app licab le  b e tw ee n  them .” In te rp re ta tio n  o f  th e  A g re em e n t o f  2 5  M a rc h  1951 be tw een  
th e  W H O  a n d  E g yp t (Adv. O p .), [1 9 8 0 ]  I.C.J. R e p . 7 3 ,  1 6 2  (Sep. O p . A go); see  a lso  ILC, 
C o n clu sio n s  o f  th e  W o rk  o f  th e  S tudy  G ro u p  o n  th e  F rag m en ta tio n  o f  In te rn a tio n a l 
Law; D ifficulties A ris in g  fro m  th e  D iversifica tion  a n d  E xpansion  o f  In te rn a tio n a l Law, 
p a ra . 5  ( 2 0 0 6 ) .

90 See, e.g., K urtz , s u p ra  n o te  16, a t 356 e t seq.; C am p b ell M cL ach lan , In ve stm en t  
Treaties a n d  G eneral In te rn a tio n a l Law , 57 I n t ’l  &  C o m p . L. Q . 361 (2008); G azz in i, 
s u p ra  n o te  15, a t 461.
91 See E ric  D avid , P rim a ry  a n d  Secondary  Rules, in  T h e  L a w  o f  I n t e r n a t i o n a l  

R e s p o n s i b i l i t y ,  O xfo rd : O x fo rd  U n ivers ity  P ress 27 (J. C raw ford , A. Pelle t & S. 
O lle so n  eds. 2010).
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called attention to the fact that the mere identity o f select words between 
different sources of law does not suffice to establish that these words, 
and much less the provisions as whole of which they are part, m ust have 
the same meaning. Any reliance on custom ary law in this context for the 
purpose o f interpreting treaty provisions m ust occur by way of Art. 31 (3) 
lit. (c) VCLT and in conform ity with the other applicable rules of treaty 
interpretation.

V. Conclusion
11.33. As a m atter of law, ICSID annulm ent decisions, just like arbitral awards, 

have no binding force for other tribunals or ad  hoc committees. In the 
absence of a formal rule of stare decisis, precedent has to influence 
subsequent decision-makers through its persuasive authority based on the 
more cogent and convincing argument. According to the view advanced 
in this contribution, the three annulm ent decisions considered here, while 
remaining somewhat divided in their assessment of what it means to fail 
to  apply the proper law under the manifest excess of powers annulm ent 
ground, have presented much more compelling and legally consistent 
arguments as to the proper interpretation and application of both treaty- 
based non-precluded measures provisions and the necessity defence under 
customary law than did m ost of the tribunal awards rendered against 
Argentina so far. In addition, while the establishment of an appeals facility 
remains highly unlikely92, the application of the manifest excess of powers 
annulm ent ground to cases of effective non-applications of the proper law, 
as done by the Sempra and Enron committees, will allow ad  hoc committees 
to counterbalance the system's bias in favour of finality with the pursuit of 
legal correctness in at least the m ost egregious cases of error of law. Of 
course, when deciding whether an error of law is still only an error, albeit 
possibly a serious one, or w hether it is so grave as to deprive the applicable 
law effectively of its intended meaning and purpose, committees m ust draw 
a line which is certainly difficult. But if that line leaves just a little bit more 
room for doctrinal correctness and legal integrity on fundamental aspects 
of international law, then the legitimacy of the ICSID system as a whole will 
benefit as well.

92 See Jason C lap h am , F in a lity  o f  In vesto r-S ta te  A r b itr a l A w ards: H a s  th e  Tide  
T u rn ed  a n d  is there  a  N e e d  f o r  Reform ?, 26  J. I n t ’l  A rb .  43 7  (2009); T h o m as  W . W alsh, 
S u b s ta n tiv e  R ev iew  o f  IC SID  A w ards: Is th e  D e sire fo r  A ccuracy  S u ffic ien t to  C om prom ise  
Finality?, 24  B e r k e l e y  J. I n t ' l  L. 44 4  (2006).
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Summaries

DEU [Hin zu  grofierer doktrinarer Klarheit in  Schiedsstreitigkeiten zwischen  
Investoren und  Staaten: Die Aufhebungsentscheide in Sachen CMS, 
Enron, und Sempra]
Mehrere gegen Argentinien unter bilateralen Investitionsschutzabkommen 
ergangene Schiedsspruche, die im Zusammenhang m it der tiefen Wirtschafts- 
krise des Landes in den Jahren 2001-2002 standen, legten Argentiniens Mog- 
lichkeiten, a u f die Ausnahmeklausel im Investitionsabkommen zwischen den 
USA und Argentinien abzustellen oder sich a u f Staatsnotstand nach Volker- 
gewohnheitsrecht zu berufen, restriktiv aus. In drei Fallen (CMS, Sempra und 
Enron) liefien die Schiedsgerichte den herkdmmlichen Kanon zur Auslegung 
von volkerrechtlichen Vertrdgen praktisch aufierAcht, als sie einfach dieAnfor- 
derungen gemdfi BIT-Ausnahmeklausel m it denen dergewohnheitsrechtlichen 
Berufung a u f Staatsnotstand gleichsetzten, und betrieben eine unter doktri- 
ndren Gesichtspunkten konfuse Analyse der Beziehung zwischen Volkerver- 
tragsrecht und Gewohnheitsrecht. Alle drei Schiedsspruche sind seither durch 
Entscheidung von Ad-hoc-Komitees des ICSID zumindest in Teilen aufgeho- 
ben warden. Die Aufhebungsbeschlusse sind sich zwar dariiber uneinig was 
einen angemessenen Aufhebungsgrund a u f Basis der offensichtlichen Ermdch- 
tigungsiiberschreitung ausmacht; sie bieten aber unter dem Gesichtspunkt der 
Lehre erheblich bessere Interpretations- und Anwendungsansdtze sowohl hin- 
sichtlich von Ausnahmeregelungen in Investitionsschutzabkommen als auch 
beziiglich des Notstandsarguments. Die Festlegung der richtigen Trennung 
zwischen der noch zuldssigen Prufung der Aufhebung und einer unzuldssigen 
Berufungsrevision war in solchen Fallen schon immer strittig und wird auch 
strittig bleiben, aber die Komitees in den Fallen Sempra und Enron legten 
grundsdtzlich verniinftige Beurteilungen zur Frage vor, wann ein Rechtsfehler 
so schwerwiegend wird, dass er tatsdchlich dazu gefuhrt hat, dass das richtige 
Recht nicht angewendet wurde.

CZE [Snaha о vit&l doktrindlni pruhlednost v investicnim  rozhodcim Hzeni: 
Zruseni rozhodcich ndlezii v p fipadech CMS, Enron a Sempra]
Nekolik rozhodcich ndlezii vydanych proti Argentine die dvoustran- 
nych dohod о ochrane a podpore investic, jez souvisely s nicivou ekono- 
mickou krizl, kterd zachvdtila tuto zemi v letech 2001 az 2002, vykld- 
dalo restrik tiv^ jak moznost Argentiny iicinne vyuzlt vylucovacl doloz- 
ku v dvoustranni dohodi о ochrane a podpore investic uzavrene mezi USA 
a Argentinou, tak i obranu skrze argument krajnl nouze die obycejovych no- 
rem mezindrodnlho prdva. Ve trech prlpadech (CMS, Sempra a Enron) 
pak sendty primodarym porovndnlm pozadavkii pro uplatnenl vyjimky 
z  mezindrodni dmluvy s pozadavky na uplatnenl procesni obrany vychdzejl- 
cl z  obycejoveho pojeti krajnl nouze, zcela ignorovaly principy vykladu mezi- 
ndrodnlch smluv a zapojily se do dosud doktrindlne nevyjasninych a zmate- 
nych analyz vztahii mezi smluvnlm a obycejovym prdvem. Vsechny tyto ndle- 
zy byla ndsledni pfedmetem fizeni о zruseni rozhodciho ndlezu pred ad hoc 
komisemi ICSID. Zatlmco se rozhodnuti ad hoc komisi neshodujl v tom, со 
zaklddd vhodny ditvod pro zruseni rozhodciho ndlezu pro zrejme prekrocenl
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pravomoti rozhodciho sendtu, prindseji vsak doktrindlni mnohem kvalitnij- 
si vyklad a pouziti jak vyjimek z  aplikace mezindrodnich limluv, tak procesni 
obrany krajni nouzi. Stanoveni jasn i hranice pripustniho prezkumu zrusenim  
rozhodciho ndlezu a nepripustneho odvoldni proti rozhoddintu ndlezu v tichto 
souvislostech byla a naddle zustdvd nejasnou, ovsem rozhodnuti komisi ve vdci 
Sempra a Enron nabizi rozumnou kvalifikaci situace, kdy se prdvni omyl stdvd 
natolik zdvaznym, ze vede кfakticke nemoznosti aplikovat prdvo rozhodnd.

PO L [ W  strong wi^kszej przejrzystosci doktrynalnej w arbitrazu
inwestorpanstwo: orzeczenia uchylajq.ce w sprawie CMS, Enron 
i Sempra]
Kilka orzeczeh arbitrazowych wydanych przeciwko Argentynie ujawni- 
to podstawowe problemy jezeli chodzi о wykladniq i zastosowanie przepi- 
sow wynikajqcych z umowy i zapisow dotyczqcych dozwolonych wyjqtkow 
oraz prawa zwyczajowego do obrony koniecznej. Decyzje uchylajqce ICSID 
w sprawach CMS, Sempra i Enron dostarczyly tak potrzebnej klarowno- 
ici doktrynalnej w tej dziedzinie, dwie z  nich slusznie uchylily orzeczenia 
w sprawie niezastosowania prawa wlasciwego.

FRA [ Vers une p lus grande clarte de la  doctrine dans les arbitrages
investisseurs/E tat: les sentences d ’annulation  CMS, Enron e t Sempra]
Plusieurs sentences arbitrales rendues a I'encontre de I'Argentine ont rdvdld des 
problemes fondamentaux au niveau de iinterpretation et de I'application des 
dispositions du traite relatives aux mesures de non-discrimination et de de
fense en ita t de nicessite dans le droit coutumier. Les dicisions d ’annulation de 
la CIRDI dans les affaires CMS, Sempra, et Enron ont apporti une clarification 
doctrinale eminemment necessaire dans ce domaine, dont deux en particulier 
qui ont annuli a juste litre les jugements au m otif de non-application du droit 
propre.

RUS [На пут и к большей ясности в докт ринах при арбитраж е
с рассмотрением споров между инвест орами и государствами: 
аннулирование реш ений по CMS, Enron и Sempra]
Несколько арбитражных решений, принятых в отношении Аргентины, 
позволили выявить существенные проблемы в истолковании и приме
нении основанных на соглашениях и неустранимых мер и при необходи
мой защите в рамках обычного права. Решения об аннулировании, приня
тые Международным центром по урегулированию инвестиционных спо
ров в делах о CMS, Sempra и Enron позволили получить чрезвычайно край
не важное в этом отношении разъяснение, а два из них справедливо анну
лировали решения по причине невозможности применения соответству
ющего права.
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ES [Hacia una m ayor claridad doctrinal en el Arbitraje entre inversores 
у  estado: Concesiones de anulacidn de CMS, Enron у  Sempra]
Muchas adjudicaciones de arbitraje otorgadas a Argentina han revelado pro- 
blemas fundamentales en la interpretacion у  aplicacidn de provisiones sobre 
medidas no excluidas basadas en los tratados у  en la habitual defensa legal 
de la necesidad. Las decisiones de anulacidn del ICSID en los casos de CMS, 
Sempra у  Enron han proporcionado mucha aclaracidn doctrinal necesaria 
a este respecto у  dos de ellos han anulado de forma justificable las adjudicacio
nes por incumplimiento de la ley pertinente.
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A bstract I Nowadays the problems o f state sovereignty have 
become very important. Massive transnational capital flows 
influence economic sovereignty o f developing transition 
countries. By using their super mobility TNCs are able to 
accumulate massive financial resources very quickly in 
separate branches o f the national economy in order to snatch 
surplus profit and swiftly remove one’s investment from  the 
recipient country. One party o f an investment transaction is 
usually a sovereign state whose interests, rights and obligations 
significantly differ from  those o f private stakeholders. The 
host state must also take into consideration political, social, 
cultural and other factors that are not peculiar to the 
private investor. Nowadays many countries have started to 
regulate foreign investments in order to achieve domestic 
policy objectives. Every sovereign state must pursue its own 
investment policy that is intended to give strong incentives 
to foreign investors. The state sovereignty is the base for  
foreign investment regulation, and this has been recognized 
by norms o f international and domestic law. The effective 
implementation o f international law and its functions in 
foreign investments requires the harmonization o f interaction 
in regulation on a two-tiered basis (international and  
national).
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Г. Foreign Investments: Two Antagonisms
12.01. Foreign direct investments (FDI) are im portant in respect of prosperity 

and developm ent of different countries, especially the less developed 
countries. The current conditions in the global m arket in general and 
national economies in particular indicate a certain interest o f developing 
countries and countries w ith transitional econom ies in larger am ounts 
of foreign investments. The issue is especially im portant for Russia and 
other CIS1 nations, on account of their active participation in world 
economic activities and m em bership in leading international economic 
organizations. This is especially im portant for developing countries that 
possess the necessary hum an and natural resources bu t lack capital and 
technological know-how possessed by developed states.

12.02. The growth of interstate investm ent cooperation is one of the most 
remarkable trends in the international community, a major trend in 
the m odern system of global international econom ic relations, and also 
within the framework of the CIS. This trem endous expansion within the 
scope of international business may be explained by the rapid growth 
in international transportation and com m unication. International 
investm ent flows have also become more im portant in the process 
of economic globalization than in international trade in goods and 
services2. Furtherm ore, sustainable developm ent is impossible w ithout 
effective involvement in the world econom ic processes and active use of 
advantages offered by direct foreign investment. Transactions between 
the recipient states and foreign private investors have the potential to 
assist the developing countries in utilization of their resources in a more 
efficient and rational way, to the benefit o f both  parties.

12.03. The problem s of state sovereignty have becom e a hot issue at the stage 
of globalization, where the flows of foreign investments prevail over the 
stream  of international goods and services. W ithin two decades of quite 
ambiguous support for investm ent liberalization, many countries have 
started  to review these policies, and some have introduced adjustments, 
thereby exercising their right to regulate foreign investm ent to  pursue 
dom estic policy objectives. O ne of the main areas where a m ore restrictive 
approach in respect o f foreign investm ent has becom e obvious relates to 
national security as well as to the protection of strategic industries and 
critical infrastructure. Security concerns have particularly been invoked 
in relation to planned investments in so-called strategic industries and 
critical infrastructure. Thus, the issue has consequences that go far 
beyond the defence-related activities for which the national security 
exception was initially designed.

1 C o m m o n w ea lth  o f  In d e p e n d en t S tates.
2 See: A l e k s a n d r  G . B o g a t y r e v , I n v e s t m e n t  L a w ,  M o s c o w , 5 - 1 2  ( 1 9 9 2 ) ;  М ар к  
М ои сеев и ч  Б огуслав ски й  (M a rk  M . B oguslavskij), И н о с тр а н н ы е  и н в ести ц и и : п р а-

2 3 2  I вов ы е  п р о б л ем ы  (Foreign In vestm en ts: Legal R egu la tion), M o s c o w  (1996).
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12.04. This work focuses on two contrasting trends -  the antagonism between 
free capital circulation and so called “regulated regimes”. The first policy 
pursued by capital-exporting developed countries is oriented towards 
progressive national control liberalization on questions of adm itting 
foreign investments into the host country, settlem ent and future 
operations in respect o f foreign direct investments. A different attitude 
to foreign investments prevails in the dom estic economic activity o f m ost 
countries, which supposes that investments in contrast to  trade are a 
m ore powerful tool for intruding into a state’s sovereignty.

12.05. The sovereign state’s problem s are intensified when investments are 
made to extract the natural resources of the developing country. Natural 
mineral resources arouse a great deal of national sentim ent, above and 
beyond their economic value in the marketplace. It is necessary to 
point out that some Russian mass media skilfully used these aspects of 
national sentim ent against the largest international investment project 
"Sakhalin-2”. These resources are considered by the host state to be the 
natural property of the whole nation. It is difficult for the host state on 
occasion to  accept that a foreign party has control over these resources 
and that such a party shares the profits made from their extraction3.

12.06. We can see that foreign investments involve no t only favourable 
opportunities but also certain risks. Massive transnational capital flows 
influence the economic sovereignty of developed countries. That is why 
it is necessary to define the correlation between the interests o f state and 
those of foreign investors by improving the regulation on international and 
dom estic levels. Usually, investm ent agreem ents stipulate that the foreign 
investor establishes an industrial, agricultural or commercial project in the 
host state in an undeveloped area that will be im portant for the country’s 
economic and social development. The investor is guaranteed to exercise 
the right for profits that are gained from the project and other various 
economic benefits as well (i.e., tax benefits, governm ent guarantees etc.). 
N otw ithstanding the m utual benefits for both parties, there are certain 
economic risks and hazards that emerge due to  the specific nature of the 
parties to an investm ent agreement: a sovereign state and a transnational 
corporation4.

12.07. One of the features of investments into economic developm ent is that one 
party to a transaction is usually a sovereign state, the interests, rights and 
obligations of which significantly differ from those o f private actors in the 
international economy. A state that enters into an investm ent agreem ent 
with a foreign investor is interested no t only in econom ic profit. It

3 M o s h e  H i r s h ,  T h e  A r b i t r a t i o n  M e c h a n i s m  o f  T h e  I n t e r n a t i o n a l  C e n t r e  

f o r  t h e  S e t t l e m e n t  o f  I n v e s t m e n t  D i s p u t e s ,  L ondon : K luw er Law  In te rn a tio n a l 
6 (1 9 9 3 ).
4 Ф архутди н ов  И н сур  З а б и р о в и ч  (In sur  Z a b iro v ich  F arkhu td inov), И н о стр ан н ы е  
и н в ести ц и и  в Р оссии  и м еж д у н ар о д н о е  п р ав о  (Foreign In ve s tm e n ts  in  R ussia  
a n d  In te rn a tio n a l Law ), Уфа (Ufa): И зд ан и е  Б аш к и р ско го  го су д ар ств ен н о го  
у н и в ер си те та  (The Issue  o f  B a sh k ir  S ta te  U niversity) (2001)
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m ust also take into consideration the political factors (either internal or 
external), as well as social, cultural and o ther aspects tha t are not peculiar 
to the private investor.

12.08. The governm ent is also interested in guarantees that profits from  such 
a project will be reinvested in the state where they were generated, and 
will not be transferred to third countries. Export of profit may create 
an im pression that the investor is exploiting the nation's resources 
w ithout providing appropriate consideration. At times, the governm ent 
will attem pt to pressure the investor to transfer the technological and 
adm inistrative know-how required for im plem enting the investment 
project in the local population. The foreign corporation de facto  has other 
aims, so the conflict between these com peting interests may cause serious 
disagreem ents between the parties.

II. The Sovereign State and Its Foreign Investment 
Policy

12.09. Every sovereign state is interested in pursuing its own investm ent policy 
that is aim ed at attracting foreign capital. The issue of state legal regulation 
of foreign investments is im portant for Russia too. The Russian strategy 
for the attraction of foreign investments includes the following: realizing 
Russia’s scientific and technical potential, particularly at enterprises 
in the m ilitary-industrial complex; prom otion of Russian goods and 
technology to  foreign markets; diversification of Russian exports and the 
developm ent o f products tha t substitute im ported goods and services 
in particular sectors; increase in capital flow to the regions w ith surplus 
labour resources as well as w ith rich natural resources in order to  speed 
up their development; job creation; developm ent o f the p roduction infra
structure.

12.10. It is necessary to point ou t the formal (legal) and practical aspects o f this 
specific category -  the sovereign state. The first aspect shall be considered 
as the capacity of the distinctive political-legal form of state sovereignty in 
appearance and, second, in material substance5. Such com prehension of 
the above-m entioned definition prevails in the Russian doctrine and thus 
in scientific literature:

"Sovereignty is inherent in state prim acy within its territory and  
independent in international relations. It is fro m  this definition, 
primarily, th a t sovereignty is characterized by the state's m atter and  
advancement o f  state sovereignty and, second, it  is inherent in state 
sovereignty displaying two inseparably connected properties -  in state 
prim acy within its territory and in its independence in international

5 М ар ч ен ко  М и х а и л  Н и к о лае в и ч  {М . N . M archenko ), Г осударст венн ы й  сувере- 
н и т ет т р о б л ем ы  о п р ед елен и я  п о н я т и я  и  сущ н о с т и  {S ta te  Sovereignty: th e  Problem s  
o f  D e term in a tio n  o f  D e fin itio n  a n d  M a tte r ) ,  (1) С ан к т  П етер б у р г {Pravovedenje) 186

2 3 4 1 (2003).
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relations. A n d  finally, third, the definition ‘sovereignty’ describes a 
fea ture o f  the state and the use o f  this word to imply any other meaning  
is inadmissible”6.

12 .11 . Being one of the fundam ental principles of International Law, economic 
sovereignty forms a part of sovereign equality of states. It means state 
autonom y in the im plem entation of sovereign prerogatives of economic 
im portance in m utual relations w ith other countries7.

12.12. There is a view in w estern literature that globalization is a process during 
and as a result of which the state and its institutions are diluted to  make 
way for the international financial organizations. I believe that diluting the 
integral functions of a state is som ething that simply cannot be allowed. 
The task of preservation and intensification of the state’s legal capacity 
and its social efficiency is quite im portant today.

12.13. The British scientist D. Lloyd, upholding the idea of the stability of state 
sovereignty in international relations, asserts that interaction between 
international legal norm s is no t involved in the dissolution of state 
sovereignty. The restrictions, in his opinion, are im posed only on actions 
in the international arena, no t the domestic one8.

12.14. The reasons for underestim ating the state public functions in Russia 
were predom inant in  the 1990s when there was a tendency for massive 
privatization of state property and a serious m isunderstanding of that 
situation in respect o f the public pow er’s role. W ith a general appreciation 
of the positive aspects, it is necessary to  point out that w ith administrative 
governm ental m ethods of economy, especially when the state totally 
controls the behaviour of its participants, one should no t rule out 
possible unfavourable consequences of the state w ithdrawing too far from 
perform ance of its functions in the economy. The forced liberalization and 
excessive state's withdrawal from  functions of econom ic adm inistration 
in the conditions of transition to  the m arket economy led to  the state 
involuntarily narrowing down its obligations to  act as the voice of the 
people and a protector of public interests.

12 .15 . It is generally known tha t in the 1990s Russia seriously needed the mass 
attraction of foreign investments w ithout which it was no t possible to 
ensure the overall developm ent o f the oil-and-gas sector. The realization 
of the Production Sharing Agreem ent (PSA) -  “Sakhalin -  2” project 
was one of those measures. In the 1990s when Russia moved to a m arket 
economy it had to provide unilateral guarantees to foreign investors. The 
revival of the Russian real economy system could be achieved only by 
balanced attraction of national and international investments, as well as

6 Н и к олай  А л ек сан д р о ви ч  У ш аков (N iko la i A . U shakov), Государство  в си стем е  
м еж д у н ар о д н о -п р ав о в о го  р егу л и р о в ан и я  (The S ta te  in  th e  System  o f  In te rn a tio n a l  
Legal R egu la tion)  M osco w  11 (1997).
7 Б ли щ ен к о  И го р ь  П авлови ч , Д о р и я  Д ж о зе ф  (/. P. B liczenko, J. D orya), П о н я т и е  о б  
эко н о м и ческо м  сув е р ен и т ет е  (The D e fin itio n  o f  E conom ica l Sovereignty) (1) С ан кт  
П е тер б у р п П р ав о в ед ен и е  (P ravovedenye)  215  (2003).
8 D e n n i s  L l o y d ,  T h e  I d e a  o f  L a w ,  M o s c o w :  E gon  211 -219  (2002). 2 3 5
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by reasonable correlation between inconstant public and private interests.
12.16. The actions of transnational corporations in attracting huge financial 

flows caused by ineffective state regulation could inflict irreparable 
damage to  the national security o f the country, and could affect the basis 
of its economic sovereignty. For example, the realization of the biggest 
internal investm ent project “Sakhalin -  2", concluded in order to  please 
foreign investors, could seriously dam age Russia’s econom ic interests.

12.17. Globalization does no t lead to  the disappearance of the institution of law 
and it sets higher requirem ents than are connected w ith interaction and 
conflict of national interests of other states. The states are involved in more 
complex international relations, and tim e itself requires an amplification 
of a state’s liability for its internal affairs on the international arena.

12.18. Even in many developed countries the prevailing trends favoured national 
controls over FDI. Yet W estern European countries som etim es pursue a 
policy that is directed at determ ined lim itation of foreign investments 
into the national economy. For example, in Great Britain, an open- 
m arket economy, there are no special legal tools o f control over foreign 
investments; in exceptional instances o ther legal means are used. The 
question concerns m atters when the admission of a foreign investor is 
controlled so as to  protect national interests using rules o f law.

12.19. The state m ust independently determ ine its internal investm ent policy 
in accordance w ith the principle o f the sovereign equality of states. 
The restoration of the real economy sector could be reached by virtue 
of attracting domestic and international investments, and reasonable 
correlation between public and private interests; this shall be considered 
as a purposeful state investment policy. The issue is to  take over the 
control of capital flows where investm ents are necessary for the public 
interest.

12.20. This leads to  the issue of the role o f international investm ent agreem ents 
(IIAs) in connection with the investm ent restrictions based on national 
security provisions. An international investm ent agreem ent is an 
agreem ent between two or more states that sets forth standards in respect 
o f the treatm ent of foreign investment. The issues usually covered in 
such treaties are admission of foreign investors and investments into the 
country; governm ents grant the essential rights to reliable investors and 
investments, the procedural processes for settling disputes arising from 
the treaty, and the scope of potential exceptions from treatm ent.

12.21. By imposing obligations on contracting parties that concern the treatm ent 
of foreign investors, IIAs also impose certain lim its on the sovereign right 
of each country to regulate foreign investm ent on its territory, including 
regulation in the field of national security. O n the one hand there is, 
therefore, a potential conflict between the objective of investment 
protection, and addressing the contracting parties' security concerns on 
the other. However, num erous IIAs expressly exempt contracting parties 
fully or partially from their contractual obligations in cases where an 
investment poses a threat to  national security. Thus, the challenge for
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governm ents is to find an appropriate balance -  to  ensure a sufficient 
level of protection for its national security interests, whilst at the same 
tim e ensuring tha t investm ent protection will be still strong enough to 
keep the country attractive for foreign investors.

12.22. Only a m inority of II As contain some kind of national security exceptions, 
and such cases frequent in agreem ents on the entry of foreign investment 
more than in treaties lim ited to the post-establishm ent phase. This can 
be explained by the fact that national security primarily concerns foreign 
investm ent w ith regard to the admission issue.

12.23. State sovereignty is fundam ental in the regulation of foreign investments 
and in the form ation of international system in the sphere. It has been 
recognized by norm s of international and national law. In practice 
sovereign states rely on their own doctrine as regards sovereignty when 
adm itting foreign investments into their national territory.

12.24. The sovereign state m ust protect foreign investors and their property 
rights. According to principles of international law, the host country, the 
recipient o f an investment, m ust guarantee foreigners and their property 
a certain m inim um  of protection. The m inim um  standard means that 
expropriation can take place in the general interest, should not be done 
in a discrim inatory way, m ust be coupled only with effective, prompt, 
and appropriate compensation, and m ust take place according to lawful 
expropriation procedures, which guarantee the expropriated person 
sufficient legal protection. The Law on Foreign Investm ents of 1999 states 
that foreign investm ent in Russia will enjoy full and unconditional legal 
protection provided by Russian legislation and international treaties. The 
legal status of foreign investm ent and foreign investors’ activities should 
not be less favourable than the one provided for the property, property 
rights, and investm ent activities of nationals, with the exception of the 
cases stipulated by the Russian Law on Foreign Investment.

12.25. The Russian Constitution declares that guarantees will be provided for 
the integrity o f econom ic space, free transfer of goods, services, and 
financial resources, support for com petition, and freedom of economic 
activity. In the Russian Federation, recognition and equal protection are 
given to private, state, municipal, and o ther forms of ownership. The right 
to hold private property is protected by law. Article 35 o f the Constitution 
provides that everyone has the right to  have property and possess, use, 
and dispose of it, both  personally and jointly w ith o ther people. No one 
may be deprived of property other than by a court decision. Forced 
confiscation of property for state needs may be carried out only with 
com pensation. The right of inheritance is guaranteed. The principle of 
the inviolability o f private property is stated and regulated in the Russian 
Civil Code in force.
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III. Harmonization of National and International 
Investment Laws

12.26. The legal regime of foreign direct investments includes national and 
international legal regulation. Foreign investm ents need special legal 
regulation because of the particular juridical nature of international 
investm ent relations. In principle legal regulation of foreign investments 
is determ ined by national legislation. The latter is formed by laws of the 
state on the territory of which foreign investments are carried out. But 
instability of transition countries' legislation and corresponding risks 
lead foreign investors to search for ways to get around the host state 
law and seek international legal protection. It accounts for an increasing 
am ount o f international bilateral and multilateral treaties. Generally 
speaking, having an essentially private-law nature, foreign investments 
have a sim ultaneous need for international legal regulation pursuant to 
international and intergovernm ental treaties, including those that involve 
Russia’s participation, for example.

12.27. At present unified standards of governm ental regulation of investment 
processes contribute to international capital flow. These generally 
accepted international investm ent standards operate in accordance with 
multilateral agreem ents under the auspices of international economic 
organizations, e.g, the W orld Trade O rganization (W TO). Yet it would be 
an exaggeration to  apply unified legal principles and norm s to  the process 
of drawing up global investm ent law. Clearly, economic integration has 
quickened the pace of cross-border investment. In this sphere countries 
are also showing their keenness to  accept international standards. The 
fact that countries, especially developing countries, are trying hard to 
offer foreign investors favourable term s as an incentive has drastically 
reduced and in the som e cases even removed the losses o f nationalization 
which was m ost troublesom e to foreign investors.

12.28. The legal framework for foreign direct investments, as it exists today, 
consists o f a wide variety of national and international principles and 
rules, o f diverse origins and forms, differing extensively in their strength 
and specificity. They operate at several levels, w ith extensive gaps in their 
coverage of issues and countries. National law rem ains of param ount 
im portance. It establishes the relevant legal concepts and categories, 
creates a broader legal environm ent for the operation of TNCs and 
reflects in its diversity the prevailing currents and trends on the topic.

12.29. The international legal framework for FDI, however, is still uncertain and 
incomplete. There is no com prehensive global agreem ent on the subject. 
Existing multilateral instrum ents are partial and fragmentary.

12.30. The Russian Federation is a party to various international agreements 
related to  foreign investment. Provisions in the international agreements 
take precedence over conflicting dom estic legislation. In principle, the 
guarantees granted to  a foreign investor in accordance w ith national 
legislation and international treaties can be divided into three groups, as
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follows: guarantees providing inviolability of property, which is a foreign 
investm ent in the territory of a host country; guarantees providing a 
right of a foreign investor to  use results of his activity carried out in the 
territory  of a host country; and guarantees connected with the settlem ent 
of investment disputes.

12.31 . A typical investm ent treaty might offer investors various substantive 
rights, separately o r in combination. First, host states guarantee investors 
will receive adequate com pensation in the event an investm ent is 
expropriated. Second, host states promise not to  enact currency controls 
in order to prom ote the free flow of capital. Third, host states promise 
to  not discrim inate on the basis of nationality. This often means states 
prom ise to  not treat investors worse than their own citizens (the right to 
"National Treatment") o r other foreigners (the right to  "M ost Favoured 
Nation" or MFN treatm ent). Fourth, host states promise to provide 
investments with fair and equitable treatm ent. Fifth, host states promise 
to  provide full protection and security for investments. Sixth, host states 
guarantee that investm ents will not be treated less favourably than the 
minim um  standard of treatm ent required by custom ary international law. 
Finally, in what is som etim es referred to as the “Umbrella Clause”, states 
promise to  honour com m itm ents made as regards investment.

12.32. The interaction of two legal systems -  national and international -  is a 
major factor in legal development. It sets special problems, as national 
law and international law are two independent bu t closely cooperating 
legal systems. Their solution is suggested in the Russian Constitution 
(part 4 of Article 15).

12.33. International rules and concepts operate in constant reference to  national 
ones. W hilst the num ber and im portance of international norm s continue 
to  increase, their interplay with national rules rem ains at the heart of 
the matter. International agreem ents o f various types are o f increasing 
im portance as elem ents of the legal framework for FDI. The strength of the 
international legal system is based on the consensus of states, the world 
com m unity and not on the state itself. International law is com posed of 
basic principles of im plem enting state sovereignty in specific investment 
treaty relations.

12.34. Pursuant to the Law on Foreign Investm ents of 1999, direct foreign 
investments in the Russian Federation may be made into any assets or 
sector of the economy, as long as it is no t prohibited by law. Russia has 
retained the right to make exemptions from the application of the national 
regime to  such spheres as banking, production of fissionable materials 
and related products, ownership rights on agricultural products, the use 
o f natural resources, etc. Russia imposes restrictions on direct foreign 
investments in strategic sectors of the economy (such as foreign trade 
o f defence industry products). In certain  fields, such as banking and 
insurance, there are restrictive provisions, which limit direct foreign 
investm ents to specific levels regarding their proportion to the am ount 
o f Russian entities operating in the particular sector. Investors shall be I 2 3 9
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subject to civil actions for liability in the judicial process o f their hom e 
state for the acts or decisions made in relation to  the investm ent where 
such acts o r decisions lead to  significant damage, personal injuries or loss 
o f life in the host state.

12.35. O ne of the principles o f the Russian concept of international law is the 
principle of reciprocity between states. Therefore, it is reasonable to 
assum e that, if an investm ent is badly affected, any actions by foreign 
states in connection w ith the protection of private investm ent m ade by 
their nationals in Russia can be considered as appropriate from  the point 
o f view of the Russian law if Russia can take such m easures in similar 
cases.

12.36. The principal causes against which investors seek protection are ex
propriation, nationalization and other cases of deprivation of property 
and infringement o f investors' rights. Developed countries have insisted 
that, for such actions to be lawful within international law, they have to 
m eet certain requirem ents: measures have to be taken in public interest, 
they should not be discriminatory, and they should be accompanied by full 
compensation. Developing countries have asserted that the conditions for 
property takings within the country’s territory are to  be determ ined by 
the host country, in the exercise of its exclusive jurisdiction, although they 
have allowed that com pensation should normally be paid. In practice, the 
requirem ent of com pensation and the m ethods for its assessm ent and 
paym ent have been at the centre o f the debate.

12.37. The raising of the question about gradual elimination of differences 
between national law and international law -  these two autonom ous 
legal systems -  and m utual absorption of each o ther is incorrect from the 
methodological point of view. Each of these legal systems has its juridical 
nature, subject, form s and m ethods of regulation that are confirmed 
in particular by studying the problem s of legal regulation [of foreign 
investment] in the context of part 4 Article 15 of the Russian Constitution.

12.38. The purpose of the investm ent contract is to define the legal framework 
for interaction between the investor and the host country. Investm ent 
contracts precisely determ ine the prerequisites and legal consequences 
of expropriation, and make it possible to  coordinate contractual risk 
distribution within national and international investm ent insurance 
systems9.

12.39. There is obviously closer interaction between international and national 
law based on the fact o f their future m utual penetration and mutual 
enrichm ent, including in foreign investments. The deepening of the 
mutual influence of these two legal systems is an objective process which

9 (P u b lish ed  in  English) R ainer H a u sm an n , In v e s tm e n t C on trac ts  w ith  Foreign  
Investors, in  L e g a l  A s p e c t s  o f  I n v e s t m e n t  C o n t r a c t s .  M a t e r i a l s  o f  t h e  

C o n f e r e n c e  h e l d  i n  B a k u  o n  2 0 - 2 3  N o v e m b e r  2 0 0 8  w i t h i n  t h e  p r o j e c t  

" F o r e i g n  I n v e s t m e n t  L a w  i n  A z e r b a i j a n ,  K a z a k h s t a n  a n d  R u s s i a :  B a l a n c e  

o f  I n t e r e s t s  i n  T r a n s i t i o n  C o u n t r i e s "  5  ( A .T runk , A .A liyev eds., 2 0 0 9 ) .
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reflects a m ore general phenom enon -  the integration of individual 
countries into the international com m unity and primarily in active 
interstate investm ent cooperation.

12.40. To my mind, the question is no t about primacy of international 
investm ent norm s over national norm s. The effective im plem entation 
of international legal norm s in the field of foreign investm ents requires 
their harm onized interaction on the basis o f two-level (international and 
national) regulation of investm ent relations.

12.41. O n the whole national law for the purpose of interaction was called to 
define the status of all kinds of property in the sphere of foreign capital, 
their com m on and special legal regimes, state guarantees and ways 
to  protect foreign investments, forms and m ethods of international 
investm ent dispute resolution.

12.42. At the same time the actions of non-governm ental participants of 
international economic relations, such as national and transnational 
structures, TNC, NGO etc., lack coordination and often contradict state 
sovereignty. It is also remarkable tha t universal public purpose and other 
host state interests have often been held back by the corporate interests of 
international organizations.

12.43. One of several international legal norm s concerning foreign investments 
fully agreed on is the right o f a state to  exercise com plete control over 
the entry of foreign investments. Therefore states attem pt to  block the 
admission of foreign investments into the priority branches of the 
economy. Such legal practice also exists in W estern countries, yet they 
do not perm it the reckless opening of their national econom ic spaces. It 
confirms the idea that every country tha t wishes to  receive the maximum 
profit from foreign investm ent projects m ust follow a rational domestic 
economic strategy. Trade and financial turnover should be liberated in 
the country’s national interests in compliance with multilateral and 
bilateral agreements; am ong the latter are treaties on encouragem ent and 
protection of investments.

12.44. In principle each country is preoccupied with implementing the policy of 
dem arcation between national and international investments. States are 
primarily interested in their own national investments, directed to the 
social sectors o f the economy and they are of a m ore long-term  nature. 
Foreign investors often strive to achieve a foothold in the m ost lucrative 
sectors of the economy.

12.45. W hy do the recipient states som etim es unwillingly provide equality on 
a par with local business facilities? The reasons for this are concealed in 
a num ber of factors. For example, the governm ents of som e countries 
foresee massive attraction of foreign capital in those fields o f the 
economy that are im portant for national security or which constitute 
the key sectors of the economy. In some cases governm ents persist in a 
protectionist policy at the request o f national entrepreneurs because they 
wish to  defend from com petition w ith foreign investors. Therefore many 
countries set forth restrictions or special conditions for the admission of
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foreign investments to  certain sectors of a country’s industry. The rights 
of an investor from one country on the strength of such circum stances 
to realize the investments on the territory  of another country are not 
directly determ ined.

12.46. Despite corresponding norm s in Public International Law concerning the 
establishm ent of favourable conditions for econom ic activity o f a foreign 
investor (a com m on requirem ent o f the host state in relation to  foreign 
investments), in the light o f recent developments, the host state may wish 
to pay more attention to the possible coverage of strategic industries. They 
have to ask themselves w hether they need a broad and undefined security 
exception that gives them  maximum discretion, o r they prefer a more 
limited clause in the interests o f better legal security and predictability.

12.47. In the latter case, the states as the contracting parties have various options 
to  clarify the scope and the conditions under which a national security 
exception is applied. Additional preconditions for invoking the exception 
shall be taken into consideration, such as explicit good faith requirem ent 
concerning the use of the clause and a periodic review of the continuous 
need for upholding the security-related investm ent restriction. All these 
options help to prevent the subject of national security exceptions in IIAs 
from becoming a "black and white" m atter and allow m ore differentiated 
solutions to  be adopted, perm itting a fair balance between the interests of 
the contracting parties and the foreign investors.

12.48. Exporting countries conventionally strive for the protection of their 
citizens and com panies from unfavourable and even discrim inatory 
consequences and try to secure a regime that governs the granting of 
permission that is no t (!!!) less favourable than a regime which is presented 
to the business entities of the state receiving the investm ent or an investor 
for a third country. In this case the host state, when deciding the question 
concerning admission of a foreign investm ent project, m ust assum e an 
unam biguous attitude in order to interact w ith the partner country under 
the investm ent contract in the same way as it treats the investors from 
another countries. The sovereign state has the full right to  coerce that 
institution and term inate the foreign investm ent relations on its territory 
with due regard to  legal prescription and regulations.

12.49. If the issue involves the institution and liquidation of their citizens’ 
investments in the territory of another country, international law 
establishes restrictions for the sovereign state in applying coercion. In 
these cases the state can only impose restrictions relatively on operations 
which are conducted in violation of its legislation or internal regulations. 
However it is no t in its authority to remove the consequences of actions 
that contradict its national law since they are im plem ented in the host 
country.

2 4 2  I



Foreign Investor and Host State: Need for Balance Interests

12.50. In accordance with the World Bank Guidelines on the Treatm ent of 
Foreign Direct Investm ent (II. Admission, point 4):

"A State may, as an exception, refuse admission to a proposed
investment:
(i) which is, in the considered opinion o f the State, inconsistent with 

clearly defined requirements o f  national security; or
(ii) which belongs to sectors reserved by the law o f  the State to its 

nationals on account o f the Sta te’s economic development objectives 
or the strict exigencies o f  its national interest’.’

It is said further in this recommendatory multilateral docum ent that 
"restrictions applicable to  national investment on account of public 
policy (ordre public), public health and the protection of the environment 
will equally apply to  foreign investment” (point 5). As provided by this 
international legal docum ent, the state applying the system of admission 
m ust simplify the making of investments by private persons of other states 
as well as avoid creation of unwarranted complicated legal procedures, the 
fulfilment of which is necessary to obtain such admission. Each country 
preserves this right to regulate the admission of foreign private investments.

12.51. It is obvious that the state carrying out its internal policy m ust respect 
the basic international law principles and legal norm s in the absence of 
som e kind of multilateral investm ent conventions. Incidentally, these 
principles and legal norm s have more of a prohibitive than authorizing 
character. In connection to  this one can confirm that in principle the 
state’s ability to  issue orders is not unlim ited because it is based on the 
power resulting from the territorial principle o r the power resulting from 
the citizenship principle. Consequently, the sovereign state can alter 
legal norm s regulating activities o f natural persons or legal entities that 
operate on its territory if these natural persons have the citizenship of 
this state and these legal entities are established in accordance w ith the 
laws of this state. M oreover the sovereign state cannot exercise its right 
to  use coercion with the purpose of im plem enting its legal norm s on the 
territory of another sovereign state.

12.52. A sovereign state has the right to  establish legal norm s regulating 
institution and liquidation of foreign investments on its territory; it 
has the right to  establish legal norm s that determ ine institution and 
liquidation of foreign investments realized by its citizens on a foreign 
state’s territory. The granting of a regime of protection and guarantees 
by the recipient state is ultimately directed toward the legal basis for 
the security of capital. The definition of legal treatm ent and protection 
o f investments and definition of state guarantees are interrelated and 
interconnected. The legal regime signifies a complex of national and 
international principles and norm s which determ ine the legal status of 
foreign investm ents from the m om ent o f their placing until the m om ent 
of liquidation. The m ethods of protection include complex norm s of 
national law and international law aimed at preventing state bodies from 
interfering w ith norm al investm ent activities. I 243
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12.53. In conclusion, I would like to m ention the International Centre for 
Settlem ent of Investm ent Disputes (ICSID) that was created to  facilitate 
international investm ent through settlem ent o f investm ent disputes 
between host states and nationals o f other signatories.

12.54. The right to  direct investor-state arbitration is currently one of the most 
im portant examples o f ICSID mechanisms. It is explained by the fact that 
one of the parties to a dispute is a sovereign state, and one of the basic powers 
of a sovereign state is to  determ ine w hat law shall apply on its territory. 
Some countries decline to  settle their disputes w ith foreign investors by 
means of international arbitration. This policy has found expression in 
the countries of Latin America, in the Calvo Clause, according to  which 
every conflict between the state and foreign investor will be settled 
exclusively by the courts of the host state in accordance with its national 
law. Russia has signed, but not yet ratified, the W ashington Convention on 
the International Centre for Settlem ent of Investm ent Disputes of 1965. 
Incidentally, this is corroborated by the content o f 32 arbitration cases (in 
accordance with bilateral investment agreements) that have been received 
by ICSID in 2009 that investors keep using international arbitration as a 
means of resolving disputes with their host countries.

12.55. In reality the legal nature of the term  “sovereign state”, the fundamental 
concept of international law, is far m ore complex and multi-faceted. 
The involvement of states into transnational financial structures and 
their institutions is increasing and not restricted to  the com petence 
of developing counties and transition econom ies and opportunities 
to support their interests by international legal means. The basis of 
contem porary understanding of the state sovereignty is com posed of not 
only the independence and m utual dependence.

Summaries

DEU [Auslandsinvestor und Gastland: Notwendigkeit des Interessenausgleichs]
Der Problemkreis Staatssouverdnitdt hat in jiingerer Zeit Brisanz erlangt. 
Massive landeriibergreifende Kapitalfliisse beeinflussen die wirtschaftliche 
Souverdnitdt von Entwicklungs- und Schwellenldndern. Dank ihrer iiberlege- 
nen Mobilitdt sind multinationale Unternehmen (TNV) in der Lage, sehr rasch 
massive Finanzmittel in verschiedensten Branchen einer Volkswirtschaft zu 
akkumulieren, urn riesige Profile zu erzielen und rasch Auslandsinvestitionen 
vom staatlichen Empfdnger abzuschdpfen. Fur gewdhnlich ist eine der an sol- 
chen Investitionsmafinahmen beteiligten Parteien ein autonomer Staat, dessen 
Interessen, Rechte und Pflichten wesentlich von denen eines privatrechtlichen 
Subjekts abweichen. Das Gastland muss aufierdem politische, soziale, kulturel- 
le und andere Faktoren in Betracht ziehen, die den privaten Investor nicht be- 
riihren. Viele Lander haben heutzutage damit begonnen, Auslandsinvestitionen 
zu regulieren, um innerstaatliche politische Ziele umzusetzen. Dabei muss jedes 
souverdne Staatswesen seinen eigenen Weg in Sachen Investitionspolitik gehen,



Foreign Investor and Host State: Need for Balance Interests

der a u f die Bereitstellung starker Anreize/ur Auslandsinvestoren ausgerichtet 
ist. Staatssouverdnitdt ist die Grundlage fu r  die Regulierung von Auslandsin
vestitionen. Sie wird von den Normen internationalen und nationalen Rechts 
anerkannt. Die wirksame Umsetzung des Volkerrechts und seiner Funktionen 
im Bereich Auslandsinvestitionen erfordert die Harmonisierung der Interaktion 
a u f der Basis einer Regulierung a u f zwei Ebenen (international und national).

CZE [Zahranicni investor a hostitelsky stdt: po tfeba  vyvdzeni zdjmu]
V dnesni dobe se jako velice vyznamnd ukazuje problematika stdtni suvere- 
nity. M asivni pfeshranidni kapitdlove toky ovlivnuji ekonomickou suverenitu 
rozvijejicich se zemi v procesu transformace. Nadndrodni spolecnosti jsou diky 
svi supermobiliti schopny nakumulovat velice rychle obrovske financni zdro- 
je v samostatnych odvetvich ndrodni ekonomiky, diky cemuz jsou schopny do- 
sdhnout nesmirndho zisku a rychle vyvezt prostredky z daneho statu formou  
zahranidnich investic. Jednou stranou investidni transakce je obvykle suverin- 
nl stdt, jehoz zdjmy, prdva a povinnosti se vyznamne lisi od zdjmd, prdv a po- 
vinnosti soukromych licastnikd transakci. Hostitelsky stdt musi brat v livahu 
take politicki, socidlni, kulturni a jine faktory, ktere pro soukromeho investora 
nejsou podstatne. V  dnesni dobe jiz mnohe zeme zapocaly s regulaci zahranid
nich investic, aby zajistily dosazeni cild vnitrostdtni strategic. Kazdy suverenni 
stdt musi realizovat svoji vlastni investidni politiku, kterou poskytne vyznam
nd pobidky zahranidnim investoriim. Suverenita statu je zdkladem pro regula
ci zahranidnich investic. Tento predpoklad byl uzndn normami mezindrodni- 
ho i vnitrostdtniho prdva. Efektivni implementace mezindrodniho prdva a jeho 
funkci v oblasti zahranidnich investic vyzaduje harmonizaci interakce na zd- 
kladd dvoupilirovd regulace (mezindrodni a vnitrostdtni).

PO L [Inwestor zagraniczny a panstw o przyjmujqce: koniecznosc wywazenia  
interesow]
Suwerennodd pahstwowa stanowi podstaw§ regulacji stosunkow w ramach in- 
westycji zagranicznych. Niosq. one bowiem ze sobq nie tylko korzydci i szanse, 
ale rdwniez pewne ryzyko. Panstwo powinno starac si$ znalezd rownowage po- 
mi§dzy interesem wlasnym a interesami inwestorow zagranicznych, ulepsza- 
jqc regulacje prawne na poziomie narodowym i krajowym.

FRA [Investisseur Ftranger et d tat h o te : un dquilibre ndcessaire des intdrdts]
La souverainetd des Ftats constitue le principe de base de la rdgulation des 
relations dans le domaine des investissements dtrangers lesquels, tout en crdant 
des opportunitds, component certains risques. Les fta ts  doivent parvenir a 
un dquilibre entre leurs intdrets propres et ceux des investisseurs dtrangers en 
amdliorant la rdgulation tant a Idchelle internationale que nationale.
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RUS [Зарубежный инвестор и государство-инициатор: потребность во 
взвеш енны х интересах]
Суверенитет государства является основой регулирования иностран
ных инвестиций. Последние несут не только положительные резуль
таты, но и риски. Принимающее инвестиции государство не заинте
ресовано, как частный инвестор, только в экономической выгоде. Оно 
должно исходить из текущих и перспективных национальных интере
сов. Это требует оптимизации интересов государства-реципиента 
и инвестора путем двухуровневого регулирования иностранных инве
стиций, то есть сочетания международных и национально-правовых 
форм и методов.

ES [Inversor extranjero у  estado anfitrion: necesidad de intereses en 
equilibria]
La soberania del estado conforma la base de la regulacion de las relaciones 
de las inversiones extranjeras. Ademds de brindar oportunidades favorables, 
conllevan ciertos riesgos. El estado debe buscar un equilibrio entre sus intereses 
у los de los inversores extranjeros mediante la mejora de la regulacion de los 
niveles nacionales e internacionales.
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Bohuslav Halfar
The Penalty of Deportation in Recent 
Case-Law of the Supreme Court 
of the Czech Republic in Relation 
to International Commitments and, 
in Particular, the Protection of Human 
Rights; The Influence of EU Law 
and the European Convention on Human 
Rights W hen Considering Conditions 
for the Penalty o f Deportation
In 2010, the Supreme Court o f the Czech Republic addressed the penalty of depor
tation, conditions for the imposition thereof, and circumstances precluding the 
imposition of this penalty in several decisions. In some of them, the court also 
dealt with issues related to State obligations under international law and EU law. 
Two of these decisions are summarized below1.

I. Conditions for the Penalty of Deportation and 
Circumstances Precluding the Imposition of Such 
a Punishment, and Investigation Thereof by a Court 
Ex Officio. Respect for Fundamental Rights in the 
Imposition of the Penalty of Deportation in Accordance 
With the Decision-Making Practices of the Constitutional 
Court [CZE] and the European Court of Human Rights.

O rd e r  o f  th e  S u p re m e  C o u r t  [C Z E]2 N o  4  T do  531 /2010-1  o f  22  Ju n e  2010 :3

1 The S u p rem e  C o u r t  o f  th e  C zech  R epub lic  a lso ad d re sse d  th is  issue ( th e  p e n a lty  o f 
d ep o rta tio n ), fo r exam ple, in  O rd e r  N o 4  T z 8 8 /2009  o f  23  F eb ru a ry  2010  a n d  in  O rd e r  
N o  4  Tz 5 7 /2010  o f  23  S e p te m b e r 2010.
2 P rev ious  ru lings  in  th e  case:
C o u r t o f  first in s tance : Ju d g m en t o f  th e  D is tric t C o u r t in  C h o m u to v  [CZE] N o  6  T 
110/2006.
C o u r t o f  seco n d  in s ta n ce  (co u rt o f  appeal): Ju d g m en t o f th e  R egional C o u rt in  U sti n ad  
L abem  [CZE] N o  6  To 3 /2 0 0 8  o f  21 M arch  2008.
3 D ecis ion  availab le in  C zech  o n  th e  w ebsite  o f  th e  S u p rem e  C o u r t at: 
h ttp ://w w w .nsoud.cz (accessed  o n  D e ce m b e r 18, 2010).
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Key words:
appellate review \ European Convention fo r  the Protection o f H uman Rights and  
Fundamental Freedoms \ illegal migration \ unauthorized entry \ appeal \ offender \ 
long-term residence \ personal situation \ long-term residence perm it \ hum an rights \ 
admissibility o f  deportation \ immigration \ fam ily  reunification \ criminal organization \ 
European Union \ penalty o f deportation \ refugee \ fam ily  relationship \ general interest 
I ex officio \ introduction o f serious diseases

S ta te s  a n d  G ro u p s  o f  S ta te s  Invo lved :
[CZE] -  [Czech Republic];
[PRC] -  [People’s Republic o f China];
[EU] -  [European Union].

R eg u la tio n s  U sed :4
> Act [CZE] No 140/1961 Coll., as amended, th e  C r im in a l C o d e  ("CC 

1961 [C Z E]”):5 S e c tio n  23, S e c tio n  57, S e c tio n  163a6, S e c tio n  
171a7.

13.01. •  CC 1961 [CZE] -  S e c tio n  23  -  P u rp o s e  o f  a p e n a lty  -  (1) The purpose 
o f a penalty is to protect society from criminals, to prevent offenders from 
com m itting further crime and guiding them  to lead an orderly life, and 
thus have an educational effect on o ther m em bers of society. (2) Human 
dignity shall no t be prejudiced by a penalty.

13.02. •  C C  20 0 9  [CZE] -  S e c tio n  37  -  G e n e ra l p ro v is io n s  fo r  th e  im p o s i tio n  
o f  c r im in a l s a n c tio n s . (1) Criminal penalties may be im posed only on 
the basis of the Criminal Code. (2) Cruel and unfair crim inal sanctions 
shall not be im posed on offenders. Hum an dignity shall not be prejudiced 
by a crim inal sanction.

13.03. •  CC 1961 [CZE] -  S ec tio n  57 -  D e p o rta tio n : (1) The court may impose 
the penalty of deportation from the territory of the Czech Republic on an

4 Im p o r ta n t p rov iso : A n y  c ita tio n s  o f  leg is la tion  re fe rred  to  th ro u g h o u t th is  
p u b lic a tio n  [CYIL] a re  n o n -b in d in g . T he  on ly  b in d in g  te x t is  th e  te x t p u b lish ed  in  th e  
C o lle c tio n  o f  Law s o f  th e  C zech  R epublic  or, in  th e  case  o f  in te rn a tio n a l tre a tie s , in 
th e  C o llec tio n  o f  In te rn a tio n a l T rea tie s  o f  th e  C ze c h  R epublic. T he  sa m e  app lies  to  
tra n s la tio n s  o f  C zech  reg u la tio n s . T hese  a re  va lid  a n d  b in d in g  on ly  in  th e ir  o rig inal 
fo rm  (see p rev io u s  sen ten ce ) in  C zech ; an y  tra n s la tio n s  a re  th e re fo re  so lely  ind ica tive  
a n d  c a n n o t b e  re lied  u p o n  in  any  p ro ceed in g s  o r  in  an y  legal re la tions.
5 This A c t w as su p erse d e d , effective fro m  1 Jan u ary  2010, w ith  a n  e n tire ly  n e w  C rim i
nal C o d e , i.e. A c t N o  40 /2009 , as a m e n d ed  (“C C  2009 [C ZE]”)- H ow ever, C C  1961 
[CZE] w as ap p lied  to  th e  case  a t h a n d . F o r clarity , th e  a u th o r  o f  th e  su m m a ry  in te n 
tiona lly  p ro v id e s  c ita tio n s  o f  ind iv idua l p ro v is io n s  u n d e r  b o th  C C  1961 [CZE] an d , for 
co m p a riso n , u n d e r  C C  2009 [CZE]. P lease  n o te  th a t  C C  1961 [CZE], as an  orig inally  
C zechoslovak la w  a n d  th e re fo re  va lid  a lso  fo r th e  S lo v a k  R epublic, w as  rep lac ed  earlie r 
in  th e  Slovak R epub lic  by  a  n ew  C rim in a l C ode, specifically  by  A c t N o  300 /2005  [SVK],
6 This is th e  su b sta n tiv e  reg u la tio n  o f  th e  c rim e  o f  P a rtic ip a tio n  in  a  c r im in a l orga
n iza tio n . In  v iew  o f  th e  p u rp o se  an d  sco p e  o f  th is  sum m ary , th e  p ro v is io n s  c o n ce rn e d  
have n o t b e e n  c ited .
7 This is th e  su b stan tiv e  reg u la tio n  o f  th e  c rim e  o f  O rg a n iza tio n  a n d  fa c il i ta tio n  or 
u n a u th o r ize d  en try . In  v iew  o f  th e  p u rp o se  a n d  sco p e  o f  th is  sum m ary , th e  p rov is ions
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offender who is no t a citizen o f the Czech Republic o r is not a person who 
was been granted refugee status either as a separate penalty or in addition 
to another penalty where required for the safety of persons or property, 
or where required by another general interest. (2) W ith regard to  the 
degree of the social danger o f a crim e, the possibility o f reform  and the 
circum stances of the offender, and to the degree of danger to  the safety 
o f persons, property or o ther general interest, the court may impose the 
penalty of deportation for one to  ten  years o r indefinitely. (3) The court 
shall not impose the penalty of deportation if a) the nationality of the 
offender cannot be determ ined, b) the offender has been granted asylum,
c) the offender has been granted long-term  residence in the Czech Republic 
and has a working and social background here, and the im position of 
the penalty of deportation would be contrary to  the interest o f family 
reunification, d) there is a risk that the offender, in the State to  which 
he is to be deported, will be persecuted on grounds of race, nationality, 
m em bership of a particular social group, o r political o r religious beliefs, 
or if deportation would expose the offender to  torture or inhum an or 
degrading treatm ent o r punishm ent, e) the offender is a citizen of the 
European U nion or a family m em ber of a citizen of the European Union, 
irrespective of nationality, and has been granted perm anent residence in 
the Czech Republic, or is a foreign national granted the legal status of 
long-term  resident o f the Czech Republic under special legislation, unless 
it finds that there is a serious threat to  national security or public policy, 
or f) the offender is a citizen of the European Union and in the last 10 
years has continuously resided in the Czech Republic, unless it finds that 
there is a serious threat to  national security. (4) An offender who has been 
sentenced to  deportation for a term  from one year to ten years shall be 
deem ed not to  have been convicted once the sentence has been served.

13.04. e C C  2009 [CZE] (here only for com parison, as this new Criminal 
Code has not yet been applied in this case): S e c tio n  80 -  D e p o r ta t io n  -
(1) The court may impose on an offender who is no t a citizen o f the Czech 
Republic the penalty of deportation from the Czech Republic as a separate 
penalty or in addition to another penalty w here required for the safety of 
persons or property, o r where required by another general interest; the 
penalty of deportation may be im posed as a separate penalty if, in view 
o f the nature and seriousness of the crim e com m itted and the person 
and circum stances of the offender, the im position of another penalty 
is no t necessary. (2) W ith regard to the nature and seriousness of the 
crim e com m itted, the possibility of reform and the circum stances of the 
offender, and to  the degree of danger to the safety of persons, property or 
other general interest, the court may impose the penalty of deportation for 
one to  ten years o r indefinitely. (3) The court shall not impose the penalty 
of deportation if a) the nationality of the offender cannot be determ ined,
b ) the offender has been granted asylum or subsidiary protection under 
other legislation, c) the offender has been granted long-term  residence 
in the Czech Republic and has a working and social background here, I 251
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and the imposition of the penalty of deportation would be contrary to 
the interest of family reunification, d ) there is a risk that the offender, in 
the State to  which he is to be deported, will be persecuted on grounds of 
race, ethnicity, nationality, m em bership of a particular social group, or 
political o r religious beliefs, or if deportation would expose the offender 
to torture or o ther inhum an or degrading treatm ent or punishm ent,
e) the offender is a citizen of the European Union or a family m em ber 
o f a citizen of the European Union, irrespective of nationality, and has 
been granted perm anent residence in the Czech Republic, or is a foreign 
national granted the legal status o f long-term  resident of the Czech 
Republic under o ther legislation, unless it finds that there is a serious 
threat to national security or public policy, f)  the offender is a citizen of 
the European Union and in the last 10 years has continuously resided in 
the Czech Republic, unless it finds that there is a serious threat to  national 
security, or g) the offender is a child who is a citizen of the European 
Union, unless deportation would be in its best interests.

>  Act [CZE] No 141/1961 Coll. on criminal proceedings (Rules of 
Criminal Procedure), as am ended (“R C P  [CZE]"): S e c tio n  2 6 5 b ( l) ,  
S e c tio n  350b .

13.05. •  R C P  [CZE] S e c tio n  2 6 5 b  -  G ro u n d s  o f  a p p e lla te  rev iew  -  (1) An
appellate review may be sought only if any of the following reasons exists: 
a) a decision has been taken in the case by a court w ithout territorial 
jurisdiction or by a court improperly presided over, unless, in place of a 
single judge, the case is heard by a cham ber or adjudicated by a court of 
higher instance, b) a decision has been taken in the case by an excluded 
body; this reason cannot be invoked if such fact was known to the person 
seeking the appellate review in the original proceedings and no objection 
was raised by that person prior to the decision of the body of second 
instance, c) the accused had no defence counsel in the proceedings, but 
by law should have, d ) provisions on the presence of the accused at the 
trial o r a public hearing have been infringed, e) crim inal proceedings were 
brought against the accused despite being inadmissible under the law,
f ) a decision has been taken to refer the case to another body, to  discontinue 
the criminal proceedings, to  stay the criminal proceedings, or to approve 
a settlem ent w ithout the conditions for such a decision being met, g) the 
decision rests on a factual error of law or other substantive error of law, 
h) a type of penalty is im posed on the accused which is inadmissible under 
the law or a penalty is im posed on the accused which is outside the scale 
o f penalties prescribed by the Criminal Code for the crim e of which the 
accused is convicted, i) a decision has been taken to  refrain from punitive 
measures or to  hand down a discharge with supervision, even though 
the conditions laid down by law for such a procedure have not been met, 
j) a decision has been taken to  impose a detention order, even though 
the conditions laid down by law for the im position thereof have not 
been met, k) an operative part is missing or incom plete in the decision,
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1) a decision has been taken to refuse or reject an appeal against a ruling or 
order referred to  in Section 265a (2)(a) to (g), even though the procedural 
requirem ents laid down by law for such a decision have not been m et or 
a reason for an appellate review as referred to  in subparagraphs (a) to  (k) 
arose in proceedings preceding that decision. (2) An appellate review may 
also be sought if a sentence to  life im prisonm ent has been handed down.

13.06. •  R C P [CZE] -  Im p le m e n ta tio n  o f  th e  p e n a lty  o f  d e p o r ta t io n  -  S e c ti
o n  350b  -  (1) W hen a judgm ent imposing the penalty of deportation 
becomes final, the presiding judge shall send an order to  implement 
the penalty to  the Police Force of the Czech Republic and shall call on 
the convicted person to  leave the Czech Republic w ithout undue delay.
(2) W here there is no concern that a convicted person who is at liberty 
will hide or otherw ise obstruct the im plem entation of the penalty of 
deportation, the presiding judge may grant that person a reasonable 
tim e to  pu t his/her affairs in order. This period shall not be longer than 
one m onth from the date on which the judgm ent becomes final. (3) The 
period referred to  in paragraph 2 may be repeatedly extended by the 
presiding judge at the convicted person’s request up to  a maximum of 
180 days from the date on which the judgm ent becomes final, provided 
that the convicted person proves that he has taken all actions necessary 
to procure travel docum ents and other requirem ents needed to  travel, 
but still cannot leave the Czech Republic. (4) Should a person sentenced 
to deportation seek international protection under special legislation, 
unless the application is manifestly unfounded, the presiding judge, at the 
request o f the convicted person or w ithout such request, shall suspend 
the penalty of deportation. The presiding judge shall notify the authori
ty com petent in proceedings on international protection under special 
legislation of the suspension of the penalty of deportation for the above 
reason [...] and shall request tha t authority for notification of the decision 
on the request w ithout undue delay on com pletion of the proceedings. 
(5) If a person sentenced to deportation is granted subsidiary protection 
under special legislation [...], the presiding judge shall suspend the penalty 
of deportation for the period for which subsidiary protection is granted. 
The presiding judge shall notify the authority com petent in proceedings 
on subsidiary protection under special legislation of the suspension of the 
penalty o f deportation for the above reason and shall request tha t autho
rity for notification, w ithout undue delay, if such subsidiary protection 
granted to the convicted person lapses o r is revoked. (6) A com plaint may 
be lodged against a decision under paragraph (4).

>• Act No 326/1999 Coll. o n  th e  re s id e n c e  o f  fo re ig n  n a tio n a ls  in  
[CZE] and am ending certain laws, as am ended by Act No 217/2002 
Coll. and Act [CZE] No 161/2006 Coll.: S e c tio n  15a, S e c tio n  83 .

13.07. •  S e c tio n  15a -  (1) For the purposes o f the present Act, “family m em ber 
of a citizen of the European Union” [under the Treaty establishing the 
European Community] shall m ean a a) spouse, b) parent, if such citizen
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of the European Union is under 21 years old and is provided for by and 
lives in the same household as the parent, c) a child under 21 years of 
age or such a child of the spouse of a citizen of the European Union, and
d) a dependent direct relative in the ascending or descending line, or such a 
relative of the spouse of a citizen of the European Union. (2) If the purpose 
of the stay of a citizen of the European Union is to  study, "family m em ber” 
shall m ean only a spouse and dependent child. (3) A “dependent person" 
pursuant to paragraph (l)(d) shall m ean a foreign national provided for 
by a citizen of the European Union or a spouse who a) is systematically 
training for a future profession, b) cannot systematically train  for a future 
procession or engage in any gainful activity due to illness o r injury, or
c) is unable to  engage in systematic gainful activity due to  long-term  poor 
health. (4) The provisions of this A ct relating to  a family m em ber of a 
citizen of the European Union shall apply m utatis m utandis  to  a foreign 
national who proves, in a credible manner, that a) he/she is a relative of 
a citizen of the European Union not referred to in paragraph (1), if 1. he/ 
she lived in the same household as a citizen of the European Union in 
the State o f which he/she is a citizen or in the State in which he/she had 
been granted perm anent or long-term  residence, 2. he/she is provided 
for by a citizen of the European Union, or 3. he/she is unable to  care for 
him /herself w ithout the personal care of a citizen of the European Union 
due to  long-term  poor health, or b) he/she is in a perm anent relationship 
w ith a citizen of the European Union analogous to  a family relationship 
and lives in the same household as that citizen of the European Union. 
(5) The provisions of this Act relating to  a family m em ber of a citizen of 
the European Union shall also apply to  a foreign national who is a family 
m em ber o f a citizen of the Czech Republic.

13.08. •  S e c tio n  8 3  -  [...] -  (1) The M inistry [NB: here the M inistry of the 
In terior of the Czech Republic], in its decision on perm anent residence, 
shall grant a foreign national the legal status o f long-term  residence o f the 
European Com m unity [cf. Council Directive 2003/109/EC o f  25 November 
2003 concerning the status o f  third-country nationals who are long-term  
residents] (hereinafter referred to  as “resident”) if the foreign national 
a) m eets the requirem ent of five years’ continuous residence in the 
territory (Section 68), b) has no t seriously disrupted public policy or 
endangered the national security o f the State o r another M em ber State 
of the European Union, and c) has dem onstrated the availability o f funds 
for perm anent residence in the territory pursuant to  Section 71. (2) The 
M inistry shall also grant the legal status of resident to  a foreign national 
w ith perm anent residence in the territory, to whom such legal status 
has not been granted sim ultaneously w ith the issuance of a perm anent 
residence perm it, if the foreign national so requests in writing and m eets 
the conditions referred to  in paragraph (1). (3) A foreign national whose 
legal status o f resident has been revoked (Section 85(1)) shall be entitled 
to  request the re-assignm ent o f such legal status if, as o f the date of the 
final decision on the revocation of the legal status o f resident, at least
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five years have passed and the foreign national proves the availability of 
funds for perm anent residence in the territory pursuant to  Section 71. 
The M inistry shall grant a foreign national the legal status o f resident if 
the foreign national has resided in the territory  for the prescribed period 
continuously (Section 68), there are no longer grounds for the revocation 
of such legal status, and there is no reasonable risk that the foreign 
national could seriously disrupt public policy or endanger the national 
security of the State o r another M em ber State of the European Union.

>  Council Directive 2003/109/EC of 25 N ovem ber 2003 concerning the 
status of third-country nationals who are long-term  residents8.

>  European Convention for the Protection of H um an Rights and 
Fundamental Freedoms (the “ECHR”): A rtic le  89.

13 .09 . (1) D e p o r ta t io n  from the Czech Republic is a general type of penalty 
which may be im posed for all criminal offences defined in the Special 
Section of the Criminal Code. Conceptually, therefore, we cannot speak 
of the “inadmissibility o f the penalty”, which may be one o f the conditions 
for applying to the Supreme C ourt [CZE] for an appellate review, as it is 
generally admissible regardless o f the crim e com m itted. Nevertheless, the 
application of this penalty is no t totally unrestricted and cannot be used 
against all offenders. It may be imposed only on an offender who is not 
a citizen of the Czech Republic and not a person granted refugee status. 
Furtherm ore, it cannot be im posed in cases where the circum stances set 
ou t in Section 57(3)(a) to (f) o f the CC [CZE]10 exist.

8 P u b lish ed  in: 47  (L16) O f f i c i a l  Jo u r n a l  4 4-53  (23.1.2004), CELEX: 32003L0109. 
Cf., fo r exam ple, M ario n  S ch m id -D rim er, The ordre-pub lic  c lause  in  E C  m igra tion  law, 
in  L a s  f r o n t e r a s  d e  l a  c i u d a d a n i ' a  e n  E s p a n a  y  e n  l a  U n i o n  E u r o p e a : A c t a s

DE L I I  Y I I I  E n C U E N T R O  DE JO V EN E S  I N V S T I G A D O R E S  EN D E R E C H O  DE I N M I G R A C I O N  
Y a s i l o , G irona : E d icions A  Petic id  -  D U  73-78  (M . A . W ihelm i, М . I .  D ausa, D. M. 
M alap e ira , S. R. R anz eds., 2009).
9 A cco rd ing  to  A rtic le  8(1) o f  th e  EC H R , e v eryone  has th e  rig h t to  re sp ec t fo r h is  p r i
v a te  a n d  fam ily  life, h is  h o m e  a n d  h is  co rre sp o n d en ce . A cco rd ing  to  A rtic le  8(2) o f  th e  
EC H R , th e re  shall be  n o  in te rfe ren ce  by  a pub lic  a u th o rity  w ith  th e  exercise  o f  th is  rig h t 
e xcep t su ch  as is in  acco rd an ce  w ith  th e  law an d  is n ece ssa ry  in  a d e m o c ra tic  socie ty  in  
th e  in te re s ts  o f  n a tio n a l security , pub lic  safety  o r  th e  econom ic  w ell-being  o f  th e  country , 
fo r th e  p re v en tio n  o f  d iso rd e r o r  c rim e, fo r  th e  p ro te c tio n  o f  h e a lth  o r  m ora ls , o r  for 
th e  p ro te c tio n  o f  th e  rig h ts  a n d  freed o m s o f  o th e rs . T he full o rig inal te x t (in  English) 
is available a t: h ttp ://c o n v e n tio n s .c o e .in t/ tre a tv /en /T re a tie s /H tm l/0 0 5 .h tm  (accessed  o n  
D ecem b e r 18, 2010). T he  C zech  R epublic is b o u n d  by  th e  EC H R . C zechoslovak ia  (as 
th e  legal p red ece sso r o f  th e  C zech  R epublic) s igned  th e  EC H R  o n  21 F eb ru ary  1991, 
as am e n d ed  by  P ro to co ls  N os 3, 5 a n d  8 an d  acced ed  to  P ro to co l N os 2  (o f 20  M arch  
1952), 4  (o f 16 S e p tem b e r 1963), 6  (o f 28 A pril 1983) an d  7  (o f 22 N o v em b er 1984), b u t 
w ith  re serv a tio n s  o n  A rtic les  5  an d  6  co n ce rn in g  th e  d isc ip lin ary  p u n is h m e n t o f  so ld iers  
an d  w ith  a fu r th e r  d eclara tion . T he EC H R  w as p u b lish ed  in  th is  v e rs io n  as  an  ann ex  
to  N o tice  o f  th e  Federal M in istry  o f Foreign  A ffairs (o f C zechoslovak ia) N o  209/1992. 
F u rth e rm o re , [CZE] acced ed  to  P ro to co l N o  11 (see N o tic e  o f  th e  M in is try  o f  Foreign  
A ffairs [CZE] N o  243 /1998) a lso rep lac ing , fo r th e  C zech  R epublic, P ro to co l N o  9, and  
to  P ro to co l N o  13 (see N o tice  o f  th e  M in is try  o f  Foreign  A ffairs [CZE] N o  114/2004).
10 R egu lation  q u o te d  in  th e  in tro d u c tio n  to  th is  s u m m a ry  o f  th e  d ec isio n  in  th e  list o f 
reg u la tio n s  used . 2 5 5
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13.10. (2) It is not up to the accused to prove a personal situation precluding the 
imposition of the penalty of deportation in proceedings before the court11.

13.11. (3) The court imposing the penalty of deportation must, as part o f an 
inquiry and ex officio, address the question of whether the conditions for 
the im position of such a penalty have been m et or whether, on the con
trary, there are circum stances that preclude the im position of the penalty 
of deportation12. Only on the basis of factual findings, including those 
relating to all the negative conditions of the admissibility of deportation, 
may a conclusion be drawn as to  whether or not the im position of this 
penalty is admissible. These facts and the legal conclusions drawn from 
them  m ust clearly follow from the statem ent of grounds of the judgm ent 
imposing the penalty o f deportation.

13.12. (4) C ircu m stan ces  p re c lu d in g  th e  im p o s itio n  o f  th e  p en a lty  o f 
d e p o rta tio n , i.e. a perm it for long-term residence in the Czech Republic, a 
local working and social background and inconsistency between deportation 
and the interest in family reunification, m ust be m et concurrently. These 
circumstances m ust exist a t the time when the decision on deportation is 
taken13.

13.13. (5) W hen deciding whether the requirem ents for the admissibility of 
indefinite deportation have been met, it is also necessary to  consider the 
existence or absence of family life. This is an issue o f fact depending on the 
genuine, practical existence of close personal relationships. In this respect, 
the State is required, inter alia, to  no t prevent fathers from establishing a 
relationship w ith their children w here such efforts are m ade14.

11 T he p ro s e c u to r  a rg u ed  th e  o p p o s ite  (as th e  p la in tiff  in  th is  case) a n d  th e  S u p rem e  
C o u r t [CZE] d id  n o t agree.
12 In  th is  case , a  d e p o r ta tio n  o rd e r  w as on ly  issu ed  by  th e  c o u r t  o f  s ec o n d  in s tan ce  
fu r th e r  to  a n  appea l by th e  p ro secu to r . By co n tra s t , th e  c o u r t  o f  first in s tan ce , a fte r 
its  inqu iry , c o n c lu d ed  th a t  th e  c irc u m s tan c e s  d id  n o t p e rm it th e  im p o s itio n  o f  su ch  a 
penalty . H ow ever, th e  c o u r t  o f  first in s ta n ce  ad d re sse d  th e se  c irc u m s tan c e s  to  a lesser 
e x te n t a n d  in  o th e r  co n tex ts . If, th e n , th e  c o u r t  o f  appea l ( th e  c o u r t  o f  seco n d  in s tan ce ) 
issu ed  a  d e p o r ta tio n  o rder, th e  c o u r t sh o u ld  first have e x am in ed  all c o n d itio n s  a n d  
in c lu d ed  th e m  as  p a r t  o f  th e  ra tio n a le  o f  its  ju d g m e n t.
13 S e c tio n  57(3)(c) o f  th e  C rim in a l C o d e  [CZE]. H ere , th e  S u p rem e  C o u rt re fe rred  to  
e arlie r case -law  o f  th e  S u p rem e  C o u r t [CZE], specifically  D ecis ion  N o  11 T do  575/2004 .
14 H ere , th e  c o u r t  a lso  re fe rred  to  th e  case -law  o f  th e  E u ro p ea n  C o u r t  o f  H u m an  
R ights, specifically  th e  ju d g m e n t in  P au la  M a r c k x  (ac tin g  o n  h e r  ow n  b e h a lf  an d  o n  
b e h a lf o f  h e r  d a u g h te r  A lexandra) v. B e lg ium , C o m p la in t N o  6 8 3 3 /7 4  o f  13 June 1979, 
p u b lish ed  in : EC H R  C o llec tio n  o f  Ju d g m en ts  A  031 /1979 . In  th e  c ase  c o n ce rn ed , 
th is  w as a ju d g m e n t re fe rred  to  th e  EC H R  by  th e  E u ro p ean  C o m m issio n  o f  H u m an  
R ights. T he  ap p lic an ts  c o m p la in ed  o f  th e  Civil C o d e  [BEL] p ro v is io n s  o n  th e  m a n n e r  
o f  e stab lish in g  th e  m a te rn a l a ffiliation  o f  a n  " illeg itim ate" ch ild  a n d  o n  th e  effects o f 
e stab lish ing  su ch  affiliation a s  reg a rd s  b o th  th e  e x te n t o f  th e  ch ild ’s fam ily  re la tio n sh ip s  
an d  th e  p a tr im o n ia l r ig h ts  o f  th e  ch ild  a n d  o f  h is  m o th e r. The ap p lic an ts  a lso  p u t in  
issue th e  n ece ssity  fo r th e  m o th e r  to  a d o p t th e  ch ild  i f  she  w ish es  to  inc rea se  h is  righ ts. 
Ju d g m en t availab le th ro u g h  H U D O C : h t tp :/ /e c h r .c o e .in t/e c h r /e n /h u d o c  (accessed  
o n  D e cem b er 18, 2010). In  th is  m a tte r, see , fo r exam ple, M r  Justice  M unby , H u m a n  
rights a n d  so c ia l w elfare law : The im p a c t o f  artic le, S o c i a l  C a r e  I n s t i t u t e  F o r  
E x c e l l e n c e ,  e le c tro n ic  v e rs io n  availab le  at:

http://echr.coe.int/echr/en/hudoc
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13.14. (6) The crim inal offence of p a r t ic ip a t io n  in  a  c r im in a l o rg a n iz a tio n
under Section 163a (1) o f the CC [CZE], in conjunction w ith the crime 
of u n a u th o r iz e d  e n try  under Section 171a (1), (2) (b) and (c) o f the CC 
[CZE], in the version effective until 11 July 2007, com prises conduct which, 
not only in a particular crim inal case, bu t generally always threatens the 
general interest o f  society in combating illegal migration and  immigration, 
because related criminal activity, often o f an economic nature, regularly 
exists in this context, and illegal migration fro m  countries with different 
hygienic standards also brings with it  the risk o f the introduction o f  
serious diseases previously eliminated in the Czech Republic (e.g. ТВ). In 
relation to these offences, the general conditions fo r  imposing the penalty o f  
deportation are met, i.e. an interest in the safety of persons or property, or 
other general interest, exists.

13.15. (7) A penalty of indefinite deportation cannot be imposed  on the accused 
unless all the statutory requirements for the im position thereof are met, 
especially in terms o f  the accused’s personal and  fa m ily  situation.

[S u b je c t-M a tte r  o f  th is  S u m m a ry  o f  C ase-L aw ]
13.16. The subject of the sum m ary of the ruling concerned is a situation where 

the court of first instance, in proceedings against a citizen of the People's 
Republic of China [PRC], did no t impose the penalty of deportation 
with reference to the existence of circum stances which preclude the 
im position of that penalty, namely (i) the accused’s long-term  residence 
perm it, (ii) the accused’s social ties in the Czech Republic. Conversely, 
the court o f appeal (the court of second instance, here the regional court), 
in appellate proceedings brought by the prosecutor, im posed the penalty 
of deportation of indefinite (de facto permanent) duration15. The accused 
sought an appellate review from the Supreme C ourt [CZE], lim ited to 
that part of the sentence imposing the penalty of deportation pursuant 
to  Section 57(1) and (2) o f the CC [CZE]. According to  the accused, this 
contested part o f the ruling rested on an error o f law.

h ttp ://w w w .sc ie .o rp .u k /n e w s/ev e n ts /h u m a n rig h ts0 6 /m riu s tic e m u n b v .p d f 
(accessed  o n  D e cem b er 18, 2010). Cf. also, fo r exam ple, S . E  .M u m fo rd  The Jud ic ia l 
R eso lu tion  o f  D isp u tes  In vo lv in g  C hildren  a n d  Religion, 47  (1) I n t ' L  & C o m p . L.Q. 
117-148 (1998), a n d  R hona  S chuz, The H ague  C h ild  A b d u c tio n  C onven tion: Fam ily  
L a w  a n d  P riva te  In te rn a tio n a l L aw , 4 4  (4) I n t ’L  &  C o m p . L.Q. 771-802  (1995); 
C aro lin e  J. Forder, Legal P ro tection  u n d e r  A r tic le  8  EC H R: M a r c k x  a n d  B eyond , Ъ1 
(2) N e t h e r l a n d s  I n t e r n a t i o n a l  L a w  R e v i e w  162-181 (1990); D i r k  E h l e r s , 
E u r o p e a n  F u n d a m e n t a l  R i g h t s  a n d  F r e e d o m s , Berlin: D e  G ru y te r  R ech t 33 
(2007); Ja n  M .  S m i t s , T h e  M a k i n g  o f  E u r o p e a n  P r i v a t e  L a w : T o w a r d  a  I u s  
C o m m u n e  E u r o p e a u m  a s  a  M i x e d  L e g a l  S y s t e m , A n tw erp : In te rse n tia  23 (2002), 
A l l a n  R o s a s ; Ja n  E .  H e l g e s e n ; D i a n e  G o o d m a n , T h e  S t r e n g t h  o f  D i v e r s i t y : 
H u m a n  R i g h t s  a n d  P l u r a l i s t  D e m o c r a c y ,  D o rd re c h t: K luw er A cadem ic  
P u b lish e rs  142 (1992).
15 In  a d d itio n , th e  c o u r t  o f  first in s ta n ce  im p o sed , in te r  a lia , a  th re e -y e a r  p riso n  
sen ten ce ; th e  c o u r t  o f  appea l in c re a se d  th is  p en a lty  to  fo u r  years.
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[F ac tua l a n d  L egal S ta tu s  a n d  C irc u m sta n c e s  C o n c e rn in g  
th e  A ccused]

13.17. The accused, in his application to the Supreme C ourt [CZE] for an appel
late review, claimed to have travelled to  [CZE] from China legally and to 
have lived here (in [CZE]) continuously since 1994. He was initially grant
ed long-term  residence for business purposes, and in 1997 he was granted 
perm anent residence. This situation still persists. Since February 1995, 
he has lived in the same household as his partner, convicted in the same 
criminal case (i.e. the co-accused)16, w ith w hom  he jointly does business 
and who also has perm anent residence in the Czech Republic. O n 17 Sep
tem ber 1999, their daughter was born in the Czech Republic and also has 
perm anent residence. Between 1994 and 2004, he and his partner were 
engaged in business by running a Czech com pany specializing in com 
merce. As of 2005, the accused’s partner has owned another com pany -  a 
Czech legal entity (“Com pany II”). The father of the accused’s partner died 
in 1993 [PRC] and therefore her m other left [PRC] to  live with her daugh
ter, the accused and their daughter in the same household in [CZE]; the 
partner’s m other was also granted perm anent residence in [CZE]. They all 
live together in [CZE] in a flat which they own. The accused claimed that, 
over a period of 14 years, he had forged strong personal, work, family and 
social ties with [CZE] which would be seriously disrupted by deportation. 
He had never previously been subject to  any penalties or investigations 
and is not a refugee; other conditions of deportation, where this penalty 
is required for the safety of persons or property, or in another general 
interest, have not been met. According to the accused, there is also no 
justification to impose deportation with a view to m eeting the purpose of 
the penalty as defined in Section 23(1) of the CC [CZE]17.

13.18. A prosecutor from the Supreme Public Prosecutor’s Office com m ented 
on the accused’s request for an appellate review18. In the prosecutor’s 
opinion, the court of appeal duly addressed the fulfilment of the above 
conditions when imposing the penalty of deportation. The court o f se
cond instance (the court of appeal) held that the business activities of 
the accused’s partner (his com m on-law wife), and by extension of her 
com mon-law husband (in this case, the accused and the party seeking

16 U n d e r a sep a ra te  o rd e r  o f  th e  S u p rem e  C o u r t [CZE] o f  21 June 2010, th e  c rim in a l 
case  o f  th e  co-accused  p a r tn e r  w as e xc lu d e d  to  b e  h e a rd  separate ly . She fa iled  to  a tte n d  
th e  h earin g  o rd e re d  in  th e  accused's  case  (as se t fo rth  in  th e  su m m a ry  o f  th e  d ec isio n  
p u b lish ed  h ere) a n d  it  w as fo u n d  th a t, in  th e  m ean tim e , she  h a d  p ro b ab ly  le ft fo r [PRC]. 
T he m easu re  reg a rd in g  th e  exc lu sio n  o f  th e  case  to  b e  h e a rd  sep a ra te ly  w as th e re fo re  
ju s tified  in  te rm s  o f  th e  effic iency o f  th e  p ro ceed in g s. T he d ec isio n  to  exclude  th e  case  
o f  th e  c o -a cc u sed  p a r tn e r  is a lso  availab le  in  th e  d a ta b ase  o f  th e  S u p rem e  C o u r t  [CZE] 
o n  th e  a fo re m e n tio n e d  w ebsite.
17 R egulation  q u o te d  in  th e  in tro d u c tio n  to  th is  s u m m a ry  o f  th e  d ec isio n  in  th e  lis t o f  
reg u la tio n s  used .
18 T he  P ro se c u to r’s O ffice in  [CZE] p lays th e  ro le , in te r  a lia , o f  su p e rv iso r  o f  
in v estig a tio n s  a n d  b rin g s  S ta te  a c tio n s  in  c r im in a l c o u r t  p ro ceed in g s.
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an appellate review), served solely as a front to  conceal crim inal activity. 
The child they have had together is a foreign national and, in a situation 
w here both the m other and father o f the child are sentenced to  a virtually 
identical penalty, the argum ent o f family reunification cannot be upheld. 
The accused’s claims about the existence of a social background in the 
Czech Republic are an empty proclam ation no t underpinned by any facts 
or substantiated in any way by the accused. General security interests do 
not allow foreign nationals who have com m itted crim es here as part of an 
international crim inal organization, the negative consequences of which 
affect a large num ber o f European countries, to  remain in [CZE].

13.19. The accused was held in custody while the Supreme Court considered the 
appellate review. In contrast, his co-accused partner was held in custody 
only briefly during the criminal investigation, and was subsequently 
released while her case was examined. In this context it was found, inter 
alia, that while the accused would probably complete his prison sentence 
very soon once his time spent on remand had been taken into account and 
that he should then be deported to [PRC], at the same time his co-accused 
partner would evidently only just be commencing her prison sentence. The 
daughter of the accused persons would apparently remain in the [CZE] so 
that she could remain in contact with her m other while she was serving her 
prison sentence. In contrast, for the father, this contact was de facto  denied. 
Furthermore, this fact was im portant during the consideration of the 
appellate review by the Supreme C ourt [CZE], which concluded that the 
court handing down the penalty o f deportation had failed, in particular, to 
examine either at all o r sufficiently the personal and social circumstances 
of the accused upon whom this punishm ent was imposed.

13.20. In this case, the Supreme C ourt annulled the previous ruling and referred 
the case back to  the court. O ne of the main reasons was the inadequacy 
of the investigation into the accused's personal situation in relation to the 
conditions for imposing the penalty of deportation, and, in particular, 
circum stances precluding the im position of this penalty. The court must 
examine these conditions and circum stances ex officio (as a m atter of 
course) and it is not up to the defendant to prove that conditions for the 
im position of the penalty do not exist here, o r that there are circumstances 
precluding the im position of the penalty (deportation). In this regard, the 
Supreme C ourt did not agree with the opinion of the prosecutor.

[F rom  th e  C o n c lu s io n s  o f  th e  S u p re m e  C o u rt]

13.21. According to Section 265b(l)(h) of the RCP [CZE]19, there are grounds 
for an appellate review if a type of penalty is imposed on the accused 
which is inadmissible under the law or a penalty is im posed on the accused 
which is outside the scale o f penalties prescribed by the Criminal Code 
for the crim e of which the accused is convicted. Therefore, if any of the

19 Regulation quoted in the introduction to this summary of the decision in the list of
regulations used.
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persons entitled to  seek an appellate review has objections to the type and 
scope of penalty imposed, provided that a sentence of life im prisonm ent 
has not been handed down, may lodge such objections only on special 
legal grounds for an appellate review, not on any o ther grounds referred 
to in Section 265b(l) of the RCP [CZE]20. In order for the grounds to 
be valid, the text o f the application for an appellate review m ust argue 
the existence of one of the two relevant conditions, i.e. the imposition 
of an inadmissible type of penalty, or the im position of a type of penalty 
which, while admissible, is outside the scale of prescribed penalties. These 
and other grounds for an appellate review under Section 265b(l) o f the 
RCP [CZE]21 cannot form the basis to  claim other errors by the court 
consisting of the incorrect type or scope of penalty. D eportation may be 
ordered in relation to  essentially any type of crim inal activity and in this 
respect there are no grounds for an appellate review. Nevertheless, the 
court is required, o f its own m otion and ex officio, to  address the question 
of w hether the conditions for the im position of such a penalty have been 
met or whether, on the contrary, there are circum stances that preclude 
the imposition of this penalty.

13.22. Besides the above-m entioned grounds for an appellate review (related to 
the type and scope of penalty), the party  seeking such a review may argue 
that there has been a substantive error o f law in respect o f certain “special 
circumstances" in the imposition of the penalty, i.e. tha t the court erred 
in imposing a sum m ary penalty, aggregate penalty and joint penalty for 
the continuation of a crime, with reference to the legal grounds for an 
appellate review under Section 265b(l)(g) o f the RCP [CZE]22.

13.23. The appellate objections raised by the accused to  the penalty of 
deportation challenge the admissibility of the im position of such a penalty. 
The accused claims that such a penalty is precluded by the interest of 
family reunification expressed in Section 57(3)(c) o f the CC [CZE]23 as his 
daughter, born in the Czech Republic in 1999, resides here permanently, 
and the accused, having lived in this country since 1994, has forged a 
strong personal, professional, social and family background, which would 
be seriously disrupted by deportation. Furtherm ore, the accused claimed 
that other conditions for imposing the penalty of deportation had not been 
satisfied, particularly those where deportation is required for the safety 
of persons or property or for another general interest, and that therefore 
there was no justification in imposing deportation w ith a view to meeting 
the purpose of the penalty as defined in Section 23(1) of the CC [CZE]24.

13 .24 . The objections raised by the accused to  deportation are therefore, 
according to the Supreme C ourt [CZE], generally valid in term s of

20 Ibid.
21 Ibid.
22 Ibid.
23 Ibid.
24 Ibid.
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constituting grounds for an appellate review under Section 265b(l)(h) 
of the RCP [CZE]25. From this perspective, the Supreme C ourt [CZE] 
deem ed it essential to consider whether o r no t such claims are justified. 
The C ourt also found that the accused's daughter was born in [CZE], was 
familiar with the Czech environm ent, and, like the accused, was legally 
resident in [CZE]26; the accused, together w ith his partner, the co-accused 
and the m other o f his daughter, was engaged in business in [CZE] from 
1994 to 2004. He also lives here with his partner’s mother, who has also 
been granted perm anent residence; they all live in a flat which they own.

13.25. The Supreme C ourt expressly referred to  the wording o f Section 57 of the 
CC [CZE] on the nature of the penalty of deportation, the conditions for 
the im position thereof, and circum stances precluding the imposition of 
such a penalty27. Furtherm ore, it referred to Article 8 of the ECHR.

13.26. According to the findings of fact made by the court of first instance, the 
accused is raising his m inor daughter in [CZE]; she was born here and is 
the daughter o f the co-accused partner of the accused. This fact prom pted 
the court of first instance not to order the deportation of the accused. As 
a result o f this circum stance, the court of first instance decided that the 
deportation of the accused was precluded w ithout carry ingout anyfurther  
inquiry into whether the accused, besides his family, had any working or 
social background in [CZE]. The same factual basis, with the exception that 
the accused's partner was also sentenced to im prisonm ent and indefinite 
deportation by the court of appeal (the court of second instance), was 
used by the court of appeal (the court of second instance) in its ruling 
on the accused when it also ordered his indefinite deportation and the 
forfeiture o f assets. If the court of appeal concluded that the court of first 
instance had found that the accused (along w ith his partner), under the 
front o f “Com pany 1Г, had engaged in the illegal activities o f which he was 
convicted, in  a s i tu a t io n  w h e re  i t  in te n d e d  to  o rd e r  th e  d e p o r ta t io n  o f  
th e  a c c u se d , th e  c o u r t  o f  a p p e a l sh o u ld  have  a s c e r ta in e d  th e  fo llo w in g  
fac ts ; (e) w hether "Company И" carried on legal operations alongside the 
illegal activities, ( • )  w hether the accused has a legal source of income 
and em ployment and entrepreneurial opportunities in ( • )  (bearing in 
m ind that, by the tim e the court o f appeal heard the case, the accused had 
been detained for approximately three years), and ( • )  w hat sort o f social 
background he had in [CZE] ( • )  in addition to his working and family

25 ib id .
26 R egard ing  th e  acq u is itio n  o f  c itizen sh ip  [CZE] by  b irth , A c t [CZE] N o  4 0 /1993  
Coll., o n  th e  acq u isitio n  o f  c itizen sh ip , a s  am en d ed , p ro v id e s  fo r th e  follow ing: S ec tio n  
3 B irth  -  A ch ild  sha ll acqu ires c itizen sh ip  o f  th e  C zech R epublic  upon  b ir th  a) i f  a t  least 
one p a r e n t  is a  c itizen  o f  th e  C zech R epublic  o r  b) w here th e  p a r e n ts  are sta te less  p ersons  
(h ereina fter  referred  to  a s  “hom eless persons"), i f  a t  le a s t one o f  th e m  h a s  p e rm a n e n t  
residence in  th e  C zech  R epublic  a n d  th e  b a b y  is born  in  th e  C zech Republic.
27 A s s ta te d  in  th e  o p e n in g  h e a d  no tes  to  th e  su m m a ry  o f  th is  d ecision  o f  th e  S up rem e 
C o u r t  [C ZE], c irc u m s tan c e s  p rec lu d in g  th e  im p o s itio n  o f  th e  p en alty  o f  d ep o rta tio n  
m u s t be  satisfied  cum ulatively , i.e. co ncu rren tly . 2 6 1
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relationships. It was also necessary to examine ( • )  whether the accused 
was actually the father of the co-accused partner’s child, ( • )  and w hether 
the child was a citizen of the Czech Republic, in light of the fact that, 
under Section 9(3) of Act No 40/1993 Coll., on the acquisition and loss of 
citizenship of [CZE], citizenship may be granted to a child separately at the 
request o f the legal guardian. The court o f appeal justified the absence of 
an interest in family reunification by reference to  the fact that the person 
seeking the appellate review and his partner were sentenced to  the same 
penalty, and therefore there were no grounds for family reunification. 
However, by arriving at this conclusion, the court o f appeal (the court of 
second instance) failed to take account of the fact that the accused, at the 
time this decision was being made, had spent approximately three years in 
detention and that, following the subsequent crediting of such custody, he 
would already have served m ost o f the prison sentence. By contrast, the 
accused CW  would only just be com m encing her prison sentence, and in 
com parison with the length of the sentence im posed on her by the court 
o f appeal, she had been held in pre-trial detention for a relatively short 
period of time. O n com pletion of his prison sentence, the accused W H 
was to  be deported in accordance w ith the procedure under Section 350b 
o f the RCP [CZE]28. In this regard, the accused was to leave the Czech 
Republic and leave his m inor daughter, born in the Czech Republic, in the 
care of a third party here in a situation where the child’s m other would 
be in prison, or take this m inor with him  to an environm ent in which she 
had never lived, and render it impossible for her to  have personal contact 
with her m other (albeit significantly lim ited by her im prisonm ent) and 
grandmother, who was alleged to have been residing legally w ith them  in 
the Czech Republic29. This, according to the Supreme C ourt (depending 
on the as-yet unascertained actual circum stances of the accused), could 
underm ine com m itm ents to  protect hum an rights in relation to  family 
reunification (see also Article 8 of the ECHR)30. The purpose of these 
provisions is to ensure a balance between the interests o f the individual and 
the interests of society. It is therefore necessary to examine w hether the 
deportation of a particular person m eets the conditions of paragraph (2), 
i.e. w hether deportation  has been ordered in accordance w ith the law, was 
necessary in a dem ocratic society to  achieve a legitimate objective, and, 
ultimately, whether it is proportionate to admissible objective pursued. It 
should also be noted that, no m atter how m uch deportation  is justified

28 R egulation  q u o te d  in  th e  in tro d u c tio n  to  th is  s u m m a ry  o f  th e  d ec isio n  in  th e  list o f 
re g u la tio n s  used.
29 W ith  re sp ec t to  th e  in te rp re ta tio n  o f  th e  te rm  “fam ily" , in  th e  ra tio n a le  o f  its  d e c i
s io n  th e  S u p rem e  C o u r t [CZE] re fe rred  to  a n  o rd e r  o f  th e  C o n s ti tu tio n a l C o u r t  [CZE] 
p u b lish ed  in: 13 C o l l e c t i o n  o f  F i n d i n g s  a n d  O r d e r s  o f  t h e  C o n s t i t u t i o n a l  

C o u r t  ( 1 9 9 9 ) .

30 T he S u p rem e  C o u r t  specifically  re fe rred  to  a  d ec isio n  o f  th e  C o n s ti tu tio n a l C o u r t 
[CZE] p u b lish ed  in: 5 7  C o l l e c t i o n  o f  F i n d i n g s  a n d  O r d e r s  o f  t h e  C o n s t i t u 

t i o n a l  C o u r t  ( 1 9 9 9 ) .
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for purposes of crim e prevention, i.e. as an admissible objective essential 
in any dem ocratic society, the requirem ent o f proportionality cannot be 
regarded as m et in cases where the maximum penalty is imposed, i.e. the 
penalty of deportation for an indefinite period, w ithout tim e lim it (in 
o ther words, forever), w ithout an exam ination of the offender’s potential 
for reform, as prescribed by Section 57(2) of the CC [CZE]31. In the 
opinion of the Constitutional C ourt (according to  an interpretation by the 
Supreme C ourt [CZE]), the maximum penalty of deportation (i.e. forever) 
is conceptually linked to  an offender whose reform is impossible. Beyond 
the scope of proceedings on the appellate review, it should be noted that 
the potential for the reform  of the accused was not examined in detail. 
Nevertheless, the Supreme C ourt [CZE] did not agree w ith the accused’s 
objection regarding the absence o f any need to  protect society.

13.27. The Supreme C ourt [CZE] concluded that there had been a violation of 
the legal provision on the admissibility o f deportation and that the court 
o f appeal had by imposing this penalty on the accused. The Supreme 
C ourt ordered the court of second instance to  reconsider the m atter to 
the extent necessary and to issue a new ruling. The court of second in
stance is therefore required to examine and determ ine whether condi
tions are currently (at the tim e the decision on the penalty is taken) in 
place that perm it and justify the deportation of the accused based on his 
working, social and family background in the Czech Republic. At the time 
this sum m ary was prepared, in light o f the fact that this is a relatively 
current/new  decision of the Supreme C ourt [CZE], it was impossible to 
determ ine the further course of proceedings in this case. At any rate, the 
Supreme C ourt [CZE] made im portant findings regarding the procedure 
for imposing the penalty of deportation, including in relation to inter
national com m itm ents [CZE] in the protection of hum an rights.

31 Regulation quoted in the introduction to this summary of the decision in the list of
regulations used.
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II. The Relevance of European Union Citizenship to the 
Penalty of Deportation—
Assessments of Threats to the Safety of Persons or 
Property as a Condition for the Imposition of Deportation.

O rder o f the  Suprem e C ourt [CZE]32 No 8 Tdo 482/2010 o f 19 May 
2010:33 
Key words:
appellate review \ Maastricht Treaty \ EU citizenship \ appeal \ long-term residence \ 
obstacles to deportation | [treaty on European Union | penalty o f deportation \ custody 
I deportation \ penalty

S tates an d  G roups o f S tates Involved:
[CZE] -  [Czech Republic];
[ROM] -  [Romania];
[EU] -  [European Union].

R egulations U sed:34
>  Act [CZE] No 140/1961, as amended, the C rim inal Code (“CC 1961 

[CZE]”):35 Section 2336, Section 5737, Section 241 (I)38, Section 
247(1)(d)39.

32 P rev ious  ru lin g s  in  th e  case:
C o u rt o f  first in s tan ce : Ju d g m en t o f  th e  D is tric t C o u r t in K ladno  [CZE] N o  IT  
4 3 /2 0 0 9  o f  18 A u g u st 2009.
C o u rt o f  sec o n d  in s ta n ce  (co u rt o f  appeal): Ju d g m en t o f  th e  R egional C o u r t  in 
P rag u e  [CZE] N o  11 To 455 /2009  o f  12 N o v e m b er 2009.

33 D ecis ion  available in  C zech  o n  th e  w ebsite  o f  th e  S u p rem e  C o u r t  [CZE] at: 
h ttp://w w w .nsoud.cz (accessed  o n  D e ce m b e r 18 ,2010).
34 Im p o r ta n t p rov iso : A ny  c ita tio n s  o f  leg is la tion  re fe rred  to  th ro u g h o u t th is  p u b lic a 
t io n  [CYIL] a re  n o n -b in d in g . T he  on ly  b in d in g  te x t is th e  te x t p u b lish ed  in  th e  C o l
lec tio n  o f  Laws o f  th e  C zech  R epub lic  or, in  th e  case  o f  in te rn a tio n a l tre a tie s , in  th e  
C o llec tio n  o f  In te rn a tio n a l T rea tie s  o f  th e  C zech  R epublic. T he  sam e  app lies  to  tra n s la 
t io n s  o f  C zech  reg u la tio n s . T hese  a re  valid  a n d  b in d in g  on ly  in th e ir  o rig inal fo rm  (see 
p rev io u s  sen ten ce ) in  C zech ; any  tra n s la tio n s  a re  th e re fo re  solely in d ica tive  a n d  ca n n o t 
b e  re lied  u p o n  in  any  p ro ceed in g s  o r  in  an y  legal re la tions.
35 This A ct w as su p ersed ed , effective from  1 January  2010, w ith  an  en tire ly  new  
C rim in a l C ode, i.e. A ct N o 4 0 /2009  Coll., as am e n d e d  (“C C  2009 [CZE]"). H ow ever, 
C C  1961 [CZE] w as app lied  to  th e  case  a t han d . For clarity , th e  a u th o r  o f  th e  su m m ary  
in ten tio n a lly  p rov ides c ita tio n s  o f  ind iv idual p rov is ions  u n d e r  b o th  C C  1961 [CZE] and, 
fo r co m p ariso n , u n d e r C C  2009 [CZE]. P lease n o te  th a t  C C  1961 [CZE], a s  a n  orig inally  
Czechoslovak la w  a n d  th e re fo re  valid  a lso fo r th e  S lovak  Republic, w as rep laced  e arlie r 
in  th e  Slovak R epublic by  a new  C rim in a l C ode, specifically  by  A ct N o  300 /2005  Coll. 
[SVK].
36 T ex t o f  th e  reg u la tio n  c ite d  u n d e r  th e  p re c e d in g  s u m m a ry  fo r  Ju d g m en t o f  th e  S u 
p re m e  C o u rt [CZE] N o  4  T do  531/2010 .
37 Ibid.
38 This is th e  su b stan tiv e  reg u la tio n  o f  th e  c rim e  o f  Rape. In  v iew  o f  th e  p u rp o s e  an d  
sco p e  o f  th is  sum m ary , th e  p ro v is io n s  c o n c e rn e d  have n o t b e en  c ited .
39 This is th e  su b stan tiv e  reg u la tio n  o f  th e  c rim e  o f  Theft. In  v iew  o f  th e  p u rp o s e  an d  
sco p e  o f  th is  sum m ary , th e  p ro v is io n s  c o n c e rn e d  have n o t b e en  c ited .

http://www.nsoud.cz
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> Act [CZE] No 141/1961 on criminal proceedings (Rules of Criminal 
Procedure), as amended (“R CP [CZE]”): S ec tio n  2 6 5 b ( l)40, S ec tio n  
350b41.

>  Act No 326/1999 o n  th e  re s id en ce  o f  fo re ig n  n a tio n a ls  in [CZE] and 
amending certain laws, as amended by Act No 217/2002 Coll. and Act 
[CZE] No 161/2006 Coll.: S ec tio n  8 3 «

>  Treaty on European Union {Maastricht Treaty)**.

13 .28 . (1) W here, in Section 57(3) of the CC [CZE]44, the law provides an ex
haustive list of circum stances precluding the penalty of deportation in 
any of its forms, such circumstances m ust actually exist a t the tim e o f  the 
court’s decision on the penalty. These are negative conditions which m ust 
no t exist in order for deportation to be ordered.

13 .29 . (2) Obstacles to deportation  are alternatively prescribed in Section 
57(3) of the CC [CZE]45. A deportation  order is precluded by any one of 
them.

13.30. (3) Citizenship of the European Union com plem ents rather than replaces 
nationality of a M em ber State. EU citizenship establishes, inter alia, 
the right to move and  reside freely within the territory o f EU M ember 
States, and therefore the Criminal Code precludes the possibility o f 
ordering the deportation o f an EU  citizen or a fa m ily  member thereof in 
the case of Section 57(3)(e) o f the CC [CZE]46 if an offender has been 
granted perm anent residence in [CZE] and  there are no serious grounds 
constituting a threat to national security or public policy, or in the case 
of subparagraph (f) o f the same provision if an offender has continuously 
resided in [CZE] fo r  the p a st ten years and there are no serious grounds 
constituting a threat to national security.

13.31. (4) If the offender m eets the precluding conditions of citizenship and 
perm anent residence or is a resident, deportation may be ordered only if 
the court, in imposing this penalty, finds serious grounds constituting a 
threat to  national security o r public policy.

13.32. (5) Concerns tha t the safety of persons or property are endangered, 
constituting grounds for a deportation  order, are based on the nature, 
extent, consequences and  severity o f  the criminal activity fo r  which 
deportation is ordered.

13.33. (6) The status of “EU citizen” (EU citizenship) does not rule out the 
possibility of deportation. This status m ust be associated with at least

40 T ex t o f  th e  reg u la tio n  c ite d  u n d e r  th e  p re ced in g  su m m a ry  fo r Ju d g m en t o f  th e  
S u p rem e  C o u r t  [CZE] N o  4  T do  531/2010.
41 Ibid.
«  Ibid.
43 N ow  in  th e  w o rd in g  o f  th e  T rea ty  on  th e  F unction ing  o f  th e  E uropean  U nion (the  
L isbon Treaty).
44 See supra  n o te  42.
45 Ibid.
46 T ex t o f  th e  reg u la tio n  c ited  u n d e r  th e  p re c ed in g  su m m a ry  fo r Ju d g m en t o f  th e  
S u p rem e  C o u r t  [CZE] N o  4  T do  531/2010. 2 6 5
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perm anent residence or with cases where the accused has been granted 
the status o f resident.

[F ac tu a l a n d  L egal S ta tu s  a n d  C irc u m s ta n c e s  C o n c e rn in g  
th e  A ccused]

13.34. Under the judgm ent handed down by the court o f first instance, the 
accused (a Romanian national) was convicted of the crim es of theft and 
rape. He was sentenced to  im prisonm ent for two and a half years. The 
Regional C ourt in Prague, as the court of appeal, also imposed the penalty 
of deportation for a period of five years.

13.35. The accused sought an appellate review, arguing tha t the court was silent 
on whether the accused's continued stay in [CZE] constituted a danger 
to  persons or property, and failed to specify any alleged danger. He also 
argued that, apart from the present offence, he had not com m itted any 
other crime in [CZE], had duly worked on the basis o f an employment 
contract throughout his tim e in the country, had accom m odation and, 
until his arrest, had fostered personal ties. The accused also pointed out 
that the crim e he had com m itted was an exceptional occurrence preceded 
by an otherw ise conviction-free life.

13.36. The prosecutor referred to the fact that the court of first instance had 
found that the conditions for imposing the penalty of deportation in 
accordance with Section 57(1) and (2) of the CC [CZE]47 had been met, 
in that deportation was required to protect society as the accused had 
com mitted a serious crime and had shown no signs of remorse during the 
proceedings; the prosecutor stated that there were no reasons to  preclude 
the imposition of this penalty, including within the meaning of Section 
57(3)(e) of the CC [CZE]48. The prosecutor pointed to the considerable 
degree o f brutality in the offence with the aid of an accomplice, noting that 
these are circumstances increasing the social dangerousness of his action to 
the extent that the imposition of this penalty was required for public safety. 
To fulfil the purpose of the penalty under Section 23(1) o f the CC [CZE]49, 
it was necessary, besides imprisonm ent and the forfeiture of assets, to 
order the deportation of the accused because, prior to the act, the accused 
had been living in the Czech Republic for under two years, had not been 
employed until 1 September 2008, and had not forged any relations here, 
the collapse of which would be disproportionate to  the penalty. Therefore, 
the prosecutor, not finding the penalty imposed to  be unlawful, petitioned 
the Supreme Court to refused an appellate review as manifestly unfounded.

2 6 6

47 Ibid.
48 Ibid.
49 Ibid.
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[F rom  th e  C o n c lu s io n s  o f  th e  S u p re m e  C o u rt]

13.37. The last two conditions stipulated in Section 57(3)(e) and (f) of the CC 
[CZE]50 were am ended by Act No 326/1999 Coll., on the residence of 
foreign nationals in the Czech Republic and amending certain laws, as 
am ended by Act No 217/2002 Coll., and Act N o 161/2006 Coll., which 
entered into effect on 27 April 2006. This new  legislation is based on the 
principle that EU citizenship is a concept established by the Treaty on 
European Union (the M aastricht Treaty), which entered into force on 1 
Novem ber 1993.

13.38. A citizen of the European Union is any person who is a national o f any 
o f the M em ber States of the European Union; specifically in the present 
case, the accused, as a national o f [ROM], is such a citizen.

13.39. As to whether, in the present case of the accused, circum stances existed 
at the tim e of adjudication by the court o f appeal which precluded a 
deportation order within the m eaning of Section 57(3) of the CC [CZE]51, 
only the condition specified in Section 57(3)(e) o f the CC [CZE]52 would 
com e into consideration as the other conditions m entioned above are 
irrelevant to  the present case.

13.40. W ith regard to the person of the accused and circum stances which 
might preclude a deportation order, the Supreme Court [CZE] made the 
following findings: The accused himself stated, in particular, that the 
accused was a national of [ROM], was single, and had com e to [CZE] in 
2007 to  find work. In the two m onths prior to the crim e he had been 
employed (as of 1 Septem ber 2008) by two com panies based in [CZE]. 
The courts established no specific inform ation about the whereabouts of 
the accused, as he was unable to provide the address where he had been 
staying. After the incident on 26 Novem ber 2008, he was arrested and 
taken into custody, where he rem ained until he was transferred to  prison 
to  serve his sentence. As stated by the accused, and as (according to  the 
findings of the Supreme C ourt [CZE]) corresponded to  the contents 
o f the file, the accused had no t been granted perm anent residence and 
had no t been granted the status of long-term  resident in [CZE]. It was 
discovered from a report by the Police Presidium [CZE], as the Interpol 
National Central Bureau, that the accused had been convicted of theft in 
the country of which he was a national, for which he had served a one- 
year prison sentence, and had also been fined for theft (in 2004 and 2007).

13.41. The Supreme Court [CZE] therefore concluded that the court of 
second instance (the court o f appeal) had no t erred when it ordered 
the deportation of the accused because it had acted in accordance with 
Section 57(1) o f the CC [CZE]53, since the accused was neither a citizen 
[CZE] nor a person who granted refugee status, and the im position of this

so Ibid.
si Ibid.
52 Ibid.
53 I 267
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penalty was required for the safety of persons and property. This latter 
aspect, the prim e issue challenged by the accused in his application for 
an appellate review, is valid in the present case because concerns of the 
risk to the safety of persons or property are rooted  in the nature, extent, 
consequences and severity of the crim inal activity for which deportation 
has been ordered. The Supreme C ourt [CZE] invoked the rationale of 
the judgm ent delivered by the court o f second instance, in which it was 
em phasized that the accused had com m itted two crim es, namely, the 
particularly serious crim e of rape, in the perpetration of which he had 
used a gas pistol and had behaved in a brutal fashion towards the victim, 
with an accomplice to  hold the victim down, and, together with that 
offence, the crime of theft, as he had robbed the victim prior to  raping 
her. It is thus evident, no t just in relation to the present crim e, but also 
with regard to the crim inal past o f the accused reported  in his homeland, 
that this is a person posing the risk, were he perm itted to  remain in the 
Czech Republic, that he would behave just as violently in the future or 
would endanger people’s property. There is therefore no doubt that the 
conditions set out in Section 57(1) o f the CC [CZE]54 existed in relation 
to the accused. The appeal was dismissed.

[Bohuslav Halfar]
Bohuslav Halfar is head o f the Department o f Law at the Faculty o f Economics, 
VSB -  Technical University, Ostrava. He specializes in economic crime. In recent 
years, he has also dealt extensively with the issues of international criminality, 
international legal assistance in criminal matters and the competence 
(jurisdiction) o f law enforcement agencies and courts in relation to crime with 
cross-border (international) elements. He is also a criminal defence lawyer 
and until 1989 he spent nine years as a judge (in criminal matters) at Ostrava 
District Court as a court o f first instance. He is also a member o f the WJA -  the 
World Jurist Association (Washington, DC, USA) etc.

2 6 8 54 Ibid.



Alexander J. Belohlavek
Interpretation of International 
Agreements on Social Security 
from the Perspective of “Relocation” 
“Temporary Residence” 
and “Permanent Residence”

Ju d g m e n t o f  th e  S u p re m e  A d m in is tra tiv e  C o u r t  o f  th e  C zech  R ep u b lic  
(N ejvyssi sp rd vn i soud  Ceske republiky)  [NSS], F ile N o . 6  A ds 5 6 /2 0 0 9 - 
52  o f  20  M ay 20 1 0  (A .A.S., C itiz e n  o f  R u ssian  F e d e ra tio n  R esid in g  o n  a 
L o n g -te rm  B asis in  th e  C zech  R ep u b lic  (c la im an t)  v. Czech Socia l Security  
A d m in is tra tio n  (Ceskd sprdva socidln iho zabezpeceni)  ( re sp o n d e n t) ) :1

Key words:
long-term residence | permanent residence | alien | domicile \ retirement pension \ 
European Social Charter | habitual residence \ pension insurance | relocation \ 
international agreement \ purpose o f stay \ dynamic interpretation | historical 
interpretation \ usual meaning \ social security

A b b rev ia tio n s :
CZE - Czech Republic
EEC - European Economic Community
M ZV  - Ministry of Foreign Affairs of the Czech Republic
NS - Supreme Court of the Czech Republic
NSS - Supreme Administrative Court of the Czech Republic
Coll. - Collection of Laws of the Czech Republic
Coll. o f  In t. T reaties - Collection of International Treaties of the Czech Republic

S ta te s  Invo lved :
[CZE] - [Czech Republic];
[RF] - [Russian Federation].

1 T he  e le c tro n ic  v e rs io n  o f  th e  d ec isio n  is availab le a t: h ttp ://w w w .r 
o n  S e p te m b e r 25, 2010). T he  c o u r t ad ju d ica ted  o n  a  c assa tio n  c o m p la in t lo d g ed  by 
th e  re sp o n d e n t, th e  C zech  Social S ecu rity  A d m in is tra tio n  in  P rag u e  (C eskd sprdva  
socid ln iho  za b ezp e ce n i v  P raze), again st th e  ju d g m e n t o f  th e  R eg ional C o u r t  in  U stf nad  
Labem  (K rajsky so u d  v  U sti n a d  L a b em ), File N o. 15 C A d 2 5 /2 0 0 8 -2 4  o f  26  F eb ruary  
2009. 2 6 9

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w

http://www.r


Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w Alexander J. Belohlavek

Law s a n d  R e g u la tio n s  A pp lied :2

>  A g re e m e n t o n  S o c ia l S e c u rity  b e tw e e n  C zech o slo v a k  R ep u b lic  
a n d  U n io n  o f  S o v ie t S o c ia lis t R ep u b lic s  o f  2 D e c e m b e r  1959:3 
Article 2, Article 6, Article 7(1) and (3), Article II o f Protocol to 
Agreement.

>  Agreem ent on Social Security between Czechoslovak Republic and 
G erm an Dem ocratic Republic of 19564.

>  Agreement on Social Security between Czechoslovak Republic and 
Bulgaria o f 19575.

>  Agreement on Social Security between Czechoslovak Republic and 
Romania of 19576.

>  European Social C harter (Original)7 and European Social C harter 
(Revised).

>  C h a r te r  o f  F u n d a m e n ta l R ig h ts  a n d  F reed o m s: A rtic le  5, A rtic le  
14(4) a n d  A rtic le  30(1).

> Regulation of European Parliament and of Council (EC) No. 883/04: 
Article l(j) and (k)8.

>  Council Regulation (EEC) No. 1408/71 on Application of Social 
Security Schemes to  Persons Moving within Com munity: Article 1(h) 
and (i)9.

>• Council Regulation (EC) No. 1346/2000 on insolvency proceedings10.
> Resolution (72)1 Adopted by Com m ittee of M inisters on 18 January 

1972“

2 T he  law s in d ic a ted  in  b o ld  le tte rs  w ere  d irec tly  c o n sid e re d  in  th e  ju d g m e n t. T he 
o th e r  law s m e n tio n e d  in  th is  a n n o ta tio n  w ere  m ain ly  u sed  fo r co m p a riso n  in  th e  
re a so n s  o f  th e  N SS ju d g m en t.
3 T he  A g ree m en t w as p ro m u lg a te d  u n d e r  N o. 116 /1960  Coll. T he A g re e m en t w as 
d e n o u n c e d  by  th e  C zech  R epublic  an d  cea sed  to  apply  o n  31 D e ce m b e r 2008 -  see 
A n n o u n c em e n t o f  th e  M Z V  p ro m u lg a te d  u n d e r  N o. 8 7 /2 0 0 8  C oll. o f  In t. T rea ties . 
T he  A g re e m en t rep la ced  th e  p re c ed in g  reg u la tio n  o f  in te rn a tio n a l o r ig in  app licab le  
in  re la tio n s  b e tw ee n  th e  tw o  s ta te s  (C o n v en tio n  N o . 48  o f  th e  In te rn a tio n a l L abour 
O rg a n iz a tio n  o f  1935).
4 O n ly  fo r  co m p ariso n ; th is  law  itse lf  w as n o t ap p lied  in  th e  a n n o ta te d  N SS decision .
5 Ibid.
6 Ibid.
7 R atified by th e  C zech  R epublic. See A n n o u n c em e n t N o. 14 /2000  C oll. o f  In t. 
T rea tie s  o f  th e  M in is try  o f  Foreign  A ffairs (M in isterstvo  za h ra n icn ich  vecl) reg a rd in g  
th e  E u ro p ean  Social C h a r te r  a d o p te d  o n  th e  p la tfo rm  o f  th e  C o u n c il o f  E u ro p e  in  T u rin  
o n  18 O c to b e r  1961. T he  E u ro p ea n  Social C h a r te r  e n te re d  in to  fo rce  o n  26  F eb ruary  
1965; fo r th e  C zech  R epublic, it  e n te re d  in to  fo rce  o n  3  D e cem b er 1999.
8 O n ly  fo r co m p ariso n ; th is  law  itse lf  w as n o t ap p lied  in  th e  a n n o ta te d  N SS decision .
9 Ib id .
10 O n ly  c ited  in  th e  a u th o r ’s  n o te s  in  th e  final p a r t  o f  th e  a n n o ta tio n  fo r  co m p ariso n ; 
th is  law  its e lf  w as n o t  a p p lie d  in  th e  a n n o ta te d  NSS d e cision .
11 R eso lu tio n  (72)1 a d o p te d  by  th e  C o m m itte e  o f  M in is te rs , re c o m m e n d a tio n  
fo r th e  s tan d a rd isa tio n  o f  th e  legal c o n cep ts  o f  [...] "W o h n s itz ” (dom icile)  an d

2 7 0  I “A u fen th a lt” (residence) (S tra sb o u rg  1972), w as a d o p te d  in  English  (i.e. th e  o rig inal
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> Agreem ent between Czechoslovak Republic and Union of Soviet 
Socialist Republics on Transcarpathian Ukraine of 29 June 1945, 
Promulgated under No. 186/1946 Coll.12

>  Agreem ent betw een Czechoslovak Republic and Union of Soviet 
Socialist Republics Regulating Right o f O ption and M utual Relocation 
o f Czech and Slovak Nationals Living in Former Volhynia Province in 
USSR of 12 April 194613.

>  Agreem ent between Czechoslovak Republic and France on Social 
Security, Promulgated under No. 215/1949 Coll.: Section 214.

>  Agreem ent between Czech Republic and Luxembourg, Promulgated 
under No. 18/2002 Coll. o f Int. Treaties: Article 14, Article 1515.

>  Agreem ent between Czech Republic and Republic of M acedonia on 
Social Security, Promulgated under No. 2/2007 Coll. o f Int. Treaties: 
Article 1(1), para. (5)16.

>  Convention of International Labour Organization No. 48 of 193517.
>  Council o f Europe Convention No. 78 of 1978 -  European Convention 

on Social Security: Article 1(I)18.
>  C o n s ti tu t io n  o f  C zech  R ep u b lic : A rtic le  10.
>  V ien n a  C o n v e n tio n  o n  L aw  o f  T re a tie s  (1969): A rtic le  31(3)(b).
> G overnm ent Regulation No. 168/1927 Coll. Implementing Customs 

A ct19.
>  Act [of Czechoslovak Republic] No. 17/1947 Coll. on Recognition of 

Claims Granted by Foreign Social Security Authorities: Section 1.
>  A c t [CR] N o. 3 2 6 /1 9 9 9  C oll., A s A m e n d e d , o n  R esid en ce  o f  A liens: 

S e c tio n  66  e t  seq .
>  A ct [CR] N o. 1 3 3 /2 0 0 0  C o ll., A s A m e n d e d , o n  P o p u la tio n  R eg iste r: 

S e c tio n  10(1)20.

v ers io n  is in  English). A G e rm a n  tra n s la tio n  (n o t exhaustive) has n o t  b e en  pub lished . 
F rag m e n ts  o f  th e  R eso lu tion  in  G e rm a n  a re  n o n e th e le s s  c ite d  in: Ja n  K r o p h o l l e r , 

I n t e r n a t i o n a l e s  P r i v a t r e c h t  e i n s c h l i e s s l i c h  d e r  G r u n d b e g r i f f e  d e s  

I n t e r n a t i o n a l e n  Z i v i l v e r f a h r e n s r e c h t s , T ubingen : M o h r S iebeck  2 8 2 ,  2 8 3  ( 6 th 

ed ., 2 0 0 6 ) .  T his R eso lu tio n  is n o t b in d in g .
12 O n ly  fo r c o m p a riso n ; th is  law  itse lf  w as n o t ap p lied  in  th e  a n n o ta te d  N SS decision .
13 Ib id .
I* Ib id .
is Ibid.
16 Ib id .
17 Ib id .
,8 T he  N SS to o k  acc o u n t o f  b o th  th e  E nglish  a n d  F ren ch  versions.
•9 O n ly  fo r co m p ariso n ; th is  law  itse lf  w as n o t ap p lied  in  th e  a n n o ta te d  N SS decision ; 
in  th e  p re s e n t case , reg a rd in g  th e  u se  o f  im m igran t.
20 T itle  II  -  P e rm a n e n t R esidence  o f  C itizens; S ec tio n  1 0  -  ( 1 )  P e rm a n en t residence  
is  a sso c ia ted  w ith  th e  C zech c itizen 's a ddress o f  residence en te red  in  th e  p o p u la tio n  
register a s  a  reference connec tion  (address p la c e  code) to  reference in fo rm a tio n  regarding  
th e  a ddress in  th e  basic  register o f  te rr ito ry  iden tifica tion , addresses a n d  rea l p ro p er ty  
w hich th e  c itizen  u su a lly  associa tes w ith  th e  p la c e  w here h is  o r h e r  fa m ily , p a ren ts ,  
p la c e  o f  residence o r jo b  a re  located . E very  c itizen  is e n title d  to  one p la c e  o f  p e rm a n e n t 271
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Rationes Decidendi:
14.01. Constitutional laws and regulations of the Czech Republic ipso facto  

guarantee to  aliens neither the right to enter and reside in the territory  of 
the country, nor the right to  social security21.

14.02. Treaty on social security between the Czechoslovak Republic and the 
Union of Soviet Socialist Republics o f 2 D ecem ber 195922 (hereinafter 
the "Agreement”) guaranteed equal treatm ent to the citizens of the 
Contracting Parties (after the CSFR and the USSR ceased to  exist), i.e. 
the Czech Republic and the Russian Federation, perm anently residing in 
the territory of the other Contracting Party (unless provided otherw ise in 
the treaty -  its Article 2)23.

14.03. Relocation m ust w ithout major doubt generally be interpreted as a 
transfer o f  the centre o f all living conditions from one of the Contracting 
States to  the other24.

14.04. Relocation under the A greem ent means the waiver o f one’s hitherto 
place of residence in Russia and the transfer o f the centre o f all 
interests to  the Czech Republic. Under Article II of the Protocol to  the 
Agreem ent, however, such factual steps are subject to  approval granted 
by both Contracting Parties. Considering the restrictions im posed on the 
m igration of persons from the countries of the form er socialist bloc, the 
purposes of which are unacceptable from today’s perspective, it is possible 
to waive the requirem ent of approval to  be granted by the state whose 
territory the particular person leaves intending to perm anently change

residence only, lo ca ted  in  a  b u ild in g  iden tified , in  co m p liance  w ith  a  spec ia l la w  [...], 
w ith  a  descrip tive, e v iden tia l, o r reference num ber, a n d  d e sig n a ted  f o r  liv in g  purposes, 
acco m m o d a tio n  o r in d iv id u a l recreation  (h ereina fter  a  " b u i l d i n g " ) . H ow ever, w hen  
assessing  th e  fu lfilm en t o f  th e  c o n d itio n  fo r reloca tion  an d  th e  e s ta b lish m e n t o f  a 
p e r m a n e n t connec tion  to  th e  te r r i to ry  o f  th e  s ta te , th e  N SS re je c ted  th e  im p o r ta n c e  o f 
th e se  law s reg u la tin g  re g is te rs  a n d  re co rd s , a n d  p re fe rred  th e  fac tu a l e s ta b lish m e n t o f  
p e rm a n e n t c o n n ec tio n s  to  th e  te r r i to ry  o f  th e  p a r tic u la r  s ta te . N o n e th e less , th e  N SS d id  
n o t  ru le  o u t th e  sign ificance  o f  s u ch  law s, a t le a st su p p lem en ta l, fo r th e  q u a lifica tio n  o f 
a p a r tic u la r  p e rso n ’s  p e rso n a l s ta tu s  v is-d -v is  th e  te r r i to ry  o f  a  s ta te .
21 T he NSS expressly  invoked A rtic le  14(4) o f  th e  C h a r te r  o f  F u n d am en ta l R igh ts  an d  
F reedom s, w h ich  m akes th e  r ig h t to  freely  e n te r  th e  co u n try  d e p e n d e n t o n  c itizensh ip , 
a n d  A rtic le  30(1) o f  th e  C h a r te r  o f  F u n d am en ta l R ights an d  F reedom s, w h ich  g u a ra n tees  
th e  rig h t to  reaso n ab le  m ean s o f  living w h en  a p e rso n  grow s o ld  o r  b eco m es  unem ployed , 
o r  w hen  he  o r sh e  loses th e ir  b readw inner, b u t on ly  to  c itizen s  o f  th e  C zech  Republic).
22 T he  A g re e m en t w as p ro m u lg a te d  u n d e r  N o . 116 /1960  Coll. T he A g re e m en t w as 
d e n o u n ce d  by  th e  C zech  R epublic  a n d  cea sed  to  app ly  o n  31 D e ce m b e r 2008 -  see  
A n n o u n c e m e n t o f  th e  M Z V  p ro m u lg a te d  u n d e r  N o . 8 7 /2008  C oll. o f  In t. T rea ties.
23 A rtic le  2  o f  th e  A g re e m en t (cit.) C itizen s  o f  a  C on trac ting  P a r ty  p e rm a n e n tly  
resid ing  in  th e  te rr ito ry  o f  th e  o th er  C o n tra c tin g  P a r ty  a re  f u l l y  e q u a l to  th e  c itizen s  o f  
th e  o th er  C on trac ting  P arty  a s  concerns socia l secu rity  a n d  e m p lo y m e n t rela tionships, 
unless th is  A g reem en t p ro v id e s  otherw ise.
24 C o m p a re d  by  th e  N SS to  “re lo ca tio n ” em p lo y ed  in  th e  A g re e m en t b e tw e e n  th e  
C zechoslovak  R epublic  a n d  F rance  o n  socia l secu rity  (N o. 2 1 5 /1 9 4 9  C oll., S ec tio n  2), as 
w ell as in  th e  A g re e m en t w ith  L u x em b o u rg  (N o. 18/2002 Coll. o f  In t. T rea tie s , A rtic le

2 7 2  I 14, A rtic le  15).
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his or her status. However, the requirem ent of approval to  be granted 
by the state into which the person imm igrates and into which he or she 
intends to relocate cannot be waived; this requirem ent traditionally 
serves a num ber of o ther security and o ther purposes and, as concerns 
social security, it also prevents the misuse of benefits provided under 
social security agreements.

14.05. Relocation under the Agreem ent takes effect no earlier than on  the day 
the approval of the relocation is granted under Article II o f the Protocol 
to  the Agreement; a perm anent residence perm it under Section 66 e t seq. 
of A ct No. 326/1999 Coll., on the residence of aliens in the territory  of 
the Czech Republic, m ust be interpreted as constituting such approval25.

25 A c t N o . 326 /1999  C oll., as su b seq u en tly  am e n d e d , o n  th e  re s id en ce  o f  a lien s  in  th e  
te r r i to ry  o f  th e  C zech  R epublic: P e rm a n e n t R esidence  Perm it:

S ec tio n  66  -  (1) A lien s  who m e e t the  fo llo w in g  criteria  are eligible to receive a  
p e r m a n e n t residence p e r m it  w ith o u t th e  co n d itio n  o f  a  p rev io u s  c o n tin u o u s stay  
in  th e  territory: a) a n  a lien  who a p p lie s  f o r  th is  p e r m it  f o r  h u m a n ita r ia n  reasons, 
specifically: 1. i f  h e /sh e  is a  spouse  o f  a  refugee a n d  th e  m arriage  w as so lem n ised  
before th e  refugee en te red  th e  territory; 2. is  a  m in o r  ch ild  o f  a  refugee o r a  ch ild  th a t  
is  d e p e n d e n t o n  th e  refugee f o r  care i f  h e /sh e  does n o t a p p ly  f o r  a sy lu m ; o r  3. is  a  

fo r m e r  c itizen  o f  th e  C zech Republic; b) a n  a lien  w ho  app lies  f o r  th e  p e r m i t fo r  o ther  
reasons th a t  are w orthy  o f  considera tion; c) a t  th e  a lien ’s  request, i f  th e  residence o f  
th is  a lie n  is in  th e  C zech R ep u b lic ’s  in terest; o r  d) a n  a lien  who app lies f o r  th is  p e r m it  
as th e  m in o r  ch ild  o r d e p e n d e n t a d u l t  ch ild  o f  a n  a lien  w ho resides in  th e  territo ry  
on  th e  basis  o f  a  p e r m a n e n t residence p e rm it, i f  th e  reason fo r  th e  a p p lica tio n  is 
th e  reu n ifica tio n  o f  these  aliens. (2) In  a d d itio n , a  p e r m a n e n t residence p e r m it  w ill 
be  g r a n ted  a t  th e  req u est o f  a n  a lien  w hose p rev io u s  p e r m a n e n t residence in  the  
te rr ito ry  w as cance lled  d u e  to  th e  reasons specified  in  Section  77  (l)(c ) o r (d), unless  
3  years  or m ore  h a ve  p a sse d  since th e  decision  becam e  f in a l  a n d  enforceable.
S ec tio n  67  -  (1) A p e r m a n e n t residence p e r m i t  w ill be  g r a n ted  a fte r  4  y ea rs  o f  
co n tin u o u s  residence in  th e  te rr ito ry  to  a n  a lien  w ho a p p lie s  f o r  su ch  p e r m i t  a n d  
who is resid ing  in  th e  te rr ito ry  on  a  tem p o ra ry  residence p e r m it  a fte r  th e  e n d  o f  
proceed ings f o r  g ra n tin g  in te rn a tio n a l pro tec tion , p r o v id e d  th e  proceedings f o r  
g ra n tin g  in te rn a tio n a l pro tec tion , in c lu d in g  cassa tion  c o m p la in t proceed ings ( i f  
any), h a ve  been ongoing in  th e  p a s t  tw o  years  o r m ore. (2) A n  a p p lica tio n  f o r  a 
p e r m a n e n t residence p e r m i t  w ill b e  g r a n te d  i f  th e  a lien  is  (a) u n d e r  18  yea rs  o f  age, 
(b) u n a b le  to  ta k e  care o f  h im se lf /h erse lf d u e  to  h is /h e r  long -term  p o o r  hea lth , o r (c) 
a lone  a n d  over 65  years  o f  age. (3) S u b jec t to  th e  fu l f i lm e n t  o f  th e  co n d itio n s  specified  
in  Subsec tion  (1), th e  a p p lica tio n  f o r  a  p e r m a n e n t residence p e r m it  m a y  a lso  be 
g ra n te d  i f  th e  a lien  (a) is a  p a r e n t o f  th e  a lien  specified  in  Subsec tion  (2)(a) o r (b), (b) 
w as a w a rd e d  cu stody  o f  th e  a lie n  specified  in  Subsection  (2)(a) o r (b) by  a  decision  o f  
th e  c o m p e ten t au thority , o r  (c) is a n o th e r  d irec t relative, a sce n d a n t o r descendant, 
o f  th e  a lien  spec ified  in  Subsection  (2) on  w hose p e rso n a l care  th e  a lien  specified  in 
Subsec tion  (2) is dep en d en t. (4) S u b jec t to  th e  fu l f i lm e n t  o f  th e  cond itions  specified  
in  Subsection  (1), th e  a p p lica tio n  m a y  a lso  be s u b m itte d  b y  a n  a lien  w ho is a p p ly in g  

f o r  th e  p e r m it  f o r  o th er  reasons w o rth y  o f  sp ec ia l consideration . (5) The a p p lica tion  
m u s t  be s u b m itte d  to  th e  M in is tr y  no  la te r  th a n  2  m o n th s  a fte r  th e  p roceed ings f o r  
g ra n tin g  in te rn a tio n a l p ro tec tio n  w ere te rm in a ted  w ith  f in a l fo r c e  a n d  effect. (6) The 
a lien  spec ified  in  Subsec tion  (3) can  o n ly  be  g r a n ted  th e  p e r m a n e n t residence p e r m it  
i f  such  p e r m it  w as g r a n te d  to  th e  a lien  specified  in  Subsec tion  (2). (4) The cond ition  
o f  co n tin u o u s  residence in  th e  te rr ito ry  ca n  be w a ived  f o r  reasons w orthy  o f  spec ia l 
consideration , especia lly  i f  th e  eligible a lien  is a  p erso n  u n d e r  th e  age o f  15  or i f  the  
p o o r  h ea lth  o f  th e  a p p lic a n t occurred  d u r in g  th e  app lican t's  s ta y  in  th e  territory. 
(8) The co n d itio n  o f  s u b m ittin g  th e  a p p lica tio n  no  la te r  th a n  2  m o n th s  a fte r  the
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14.06. The fact that social (pension) security benefits are no longer paid out 
in the country from which the citizen has em igrated is no t relevant for 
the determ ination of w hether the em igration constitutes a perm anent 
change of the person’s residence, i.e. perm anent relocation, which would 
allow the person to make a claim for pension security from the state of 
relocation under the applicable international agreement.

14.07. Traditional m ethods of interpretation of international treaties as 
instrum ents of public international law require that the true intentions 
of the parties be ascertained, i.e. the meaning o f the treaty at the m om ent 
of conclusion (historical interpretation). It is an interpretation in term s of 
the good faith o f the Contracting Parties.

14.08. International law cannot, as a rule, presum e a lim itation o f sovereignty (in 
term s of relative sovereignty, i.e. no t being subject to  the will o f another 
country).

14.09. The fact that the drafting of the international agreem ent took several 
decades supports the argum ent that the agreem ent reflects the agreed 
practice of the Contracting Parties (see Article 31(3)(b) of the Vienna 
Convention on the Law of Treaties).

proceedings f o r  g ra n tin g  in te rn a tio n a l p ro tec tio n  w ere te rm in a te d  w ith  f i n a l  fo rce  
a n d  e ffect can  be w a ived  in  respect o f  a n  a lie n  spec ified  in  Subsec tion  (3) i f  the  
proceedings regarding h is  o r h e r  a p p lica tio n  f o r  g ra n tin g  in te rn a tio n a l p ro tec tio n  
were te rm in a te d  earlier th a n  th e  proceed ings regarding  th e  a p p lica tio n  f o r  g ra n tin g  
in te rn a tio n a l p ro tec tio n  s u b m itte d  b y  th e  a lien  specified  in  Subsec tion  (2).
S ec tio n  68  -  (1) A  p e r m a n e n t residence p e r m it  w ill be  g r a n te d  a fte r  5  years  
o f  c o n tin u o u s residence in  th e  te rr ito ry  a t  th e  alien 's request. (2) The p e r io d  o f  
co n tin u o u s residence a s spec ified  in  Subsec tion  (1) inc ludes a n y  p e r io d  o f  residence  
in  th e  te rr ito ry  o n  th e  basis  o f  a  Visa f o r  a  s ta y  longer th a n  90  days, a  long-term  
residence p e rm it, o r  th e  p e r io d  o f  residence o n  th e  basis  o f  a  residence d o c u m e n t  
issued  u n d e r  a  spec ia l la w  2), 3a), un less th e  spec ia l la w  a lrea d y  app lies  to  the  
alien. This p e r io d  does n o t in c lu d e  a n y  p e r io d s  d u r in g  w hich th e  a lien  res id ed  in  the  
te rr ito ry  on  th e  basis  o f  being  assigned  to  th e  te rr ito ry  by a  fo re ig n  em ployer, legal 
en tity , o r n a tu ra l person; n o r  does th is  p e r io d  in c lu d e  a n y  p er io d s  d u r in g  w hich the  
a lien  resided  in  th e  te rr ito ry fo r  th e  p u rp o se  o f  sea so n a l e m p lo y m e n t o r d u r in g  which  
th e  a lien  h e lp ed  w ith  h o u seh o ld  chores in  exchange fo r  fo o d , a cc o m m o d a tio n  a n d  
p o c ke t m o n e y  to  cover h is  o r h e r  basic  social, cu ltu ra l o r ed u ca tio n a l needs; a n y  tim e  
s p e n t in  th e  te rr ito ry  f o r  th e  p u rp o se  o f  s tu d ie s  is c o u n te d  a t  a  w eight o f  one h a l f  (3) 
The p e r io d  o f  co n tin u o u s  residence u n d er  Subsec tion  (1) a lso  inc ludes a n y  p e r io d s  
d u r in g  w hich th e  a lien  w as n o t p re se n t in  th e  territory, unless a n y  such  in d iv id u a l  
p e r io d  exceed ed  6  co n tin u o u s  m o n th s  a n d  un less th e  c o m b in ed  p e r io d  exc eed ed  10  
m onths , a n d  also inc ludes a n y  p e rio d s  d u r in g  w hich  th e  a lien  w as n o t p re se n t in  the  
te rr ito ry  d u e  to  th e  f a c t  th a t  th e  a lien  w as s e n t to  w ork  a b ro a d  a n d  th is  p e r io d  d id  
n o t exceed  12 co n tin u o u s  m on ths . C o n tin u o u s  residence is a lso  considered  a s hav ing  
been m a in ta in e d  i f  th e  a lien  is  n o t p re se n t in  th e  te rr ito ry  f o r  a  p e r io d  th a t  does  
n o t exceed  12  co n tin u o u s m o n th s  d u e  to  serious reasons, specifica lly  p reg n a n cy  a n d  
ch ildb irth , c ritica l illness, stud ies, o r p ro fess io n a l tra in ing; th is  p e r io d  is n o t in c lu d ed  
in  th e  p e r io d  o f  residence a s  p r o v id e d  f o r  in  Subsec tion  (1). (4) A n  a p p lica tio n  f o r  a 
p e rm a n e n t residence p e r m it  can  a lso  be  s u b m itte d  by a n  a lien  who, a t  th e  tim e  th e  
cond itions  p ro v id e d  f o r  in  th e  p reced in g  subsec tions a re  m et, is resid ing  o u ts id e  o f  
th e  territory. I f  th e  va lid ity  o f  th e  alien 's long -term  residence p e r m i t  exp ires a t  a 
t im e  w hen  th e  a lie n  is n o t p re se n t in  th e  territory, th e  a lien  is req u ired  to  s u b m it  th e  

2 7 4  I a p p lic a tio n  w ith in  6  m o n th s  a fte r  th e  va lid ity  o f  th e  p e r m it  expires.
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14 .10 . Changes in the political and social situation [of a substantial nature and 
w ithin the last twenty years] in the Contracting States (in the present case, 
the Czech Republic and the Russian Federation) prohibit the application 
of the so-called dynamic interpretation, if such changes have in both 
Contracting States resulted in the international agreem ent {Agreement) 
no longer being sustainable, and consequently in the term ination of 
the agreem ent by denunciation26, and if the denounced international 
agreem ent is neither replaced w ith any new act of international 
law, nor is any such instrum ent under negotiation between the two 
countries (Contracting Parties). Considering these circum stances, the 
interpretation cannot be based on those grounds which consequently 
resulted in the denunciation of the agreement, i.e. the overall concept of 
the Agreem ent based on territoriality, on the assum ption of any and all 
financial burdens by the country of perm anent residence, w ithout any 
econom ic equivalence, and on such calculation of pensions which turns 
a completely blind eye to  the social reality in the Contracting States, and 
which often treats aliens incomparably better than the citizens of the 
Czech Republic27.

14.11. If the international agreem ent (in the present case, the Agreement) offers 
no definition o f the concepts it employs, the interpretation o f "relocation" 
and "permanent residence" ought to focus on the usual m eaning of said 
concepts in the laws and regulations of the Czech Republic; we m ust 
not, however, dismiss the m eaning attributed to these concepts in 
international agreem ents of a certain category (in the present case, social 
security agreements).

14.12. The entry and residence of an alien in the territory of a state (in the present 
case, the Czech Republic) has always been subject to detailed regulation28.

26 T he  A g re e m en t w as d e n o u n ce d  by  th e  C zech  R epublic.
27 T he  N SS invoked , in te r  a lia , th e  e x p lan a to ry  re p o r t  reg a rd in g  th e  d e n u n c ia tio n  o f 
th e  A g reem en t p re sen te d  to  th e  C h a m b e r  o f  D e p u tie s  o f  th e  P a rliam en t o f  th e  C zech  
R epub lic  a s  th e  p a rlia m e n ta ry  D o c u m en t N o . 378.5, th e  e le c tro n ic  v e rs io n  is available 
a t: h ttp ://w w w .p sp .cz  (accessed  o n  S e p tem b e r 25, 2010).
28 In  th e ir  re a so n s , th e  N SS also  analy ses in  g re a t d e ta il th e  ev o lu tio n  o f  th e  p e rm it 
reg im e, in tro d u c e d  by  a d e ta iled  reg u la tio n  in c o rp o ra te d  in  A ct N o. 5 2 /1949  C oll., on  
p o p u la tio n  re p o rtin g  a n d  o n  p e rm ittin g  re s id en ce  o f  a liens. T he la tte r  law  s tip u la ted  
th a t  th e  p e rm it  w o u ld  b e  g ra n te d  fo r n o  m o re  th a n  2  years.

A fte r A c t N o. 6 8 /1 9 6 5  C oll., o n  th e  re s id en ce  o f  a liens  in  th e  te r r i to ry  o f  th e  C ze c h o 
slovak  Socialist R epublic, b e ca m e  app licab le , th e  te rm  o f  va lid ity  o f  th e  p e rm it w as n o t 
de fin ed  u n d e r  th e  law; th e  law  on ly  s tip u la ted  th a t  th e  va lid ity  o f  th e  p e rm it  co u ld  be 
p ro lo n g e d  (S ec tion  2(2)).

It w as A c t N o . 123 /1992  C oll. th a t  classified , fo r th e  first tim e , th e  re s id en ce  o f  a liens 
in  th e  te r r i to ry  o f  th e  C zech  R epub lic  in to  th e  follow ing c a teg o ries  ( • )  s h o r t- te rm  
re s id en ce  ( • )  lo n g -te rm  residence : fo r  a  p e rio d  o f  tim e  necessa ry  to  fulfil th e  p u rp o se  
th e reo f, b u t n o  m o re  th a n  o n e  year (S ec tion  6), an d  ( • )  p e rm a n e n t residence : th e  
va lid ity  o f  th e  ce rtifica te  (card ) co u ld  n o t exceed  five years.

A c t N o. 3 2 6 /1 9 9 9  C oll., o n  th e  re s id en ce  o f  a liens in  th e  te r r i to ry  o f  th e  C zech  
R epub lic  d is tin g u ish es  b e tw ee n  ( • )  te m p o ra ry  stay, a lso g ra n te d  to  th e  h o ld e r o f  a  I 2 ? 5
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14.13. Since Act No. 123/1992 Coll. becam e applicable, so-called long-term  
residence in the territory of the Czech Republic w ithin the m eaning 
of a perm it regime is conditional upon a specific and clearly defined 
purpose (employment, study, family reunion, protection against hum an 
trafficking, scientific research, etc.). It is therefore no t possible, on the one 
hand, for aliens to  declare that they enter the Czech Republic fo r  a specific 
and clearly defined purpose (for instance, work -  employment, such as 
in the present case) fo r  a lim ited period o f  time, and on the o ther hand, 
to  conclude that in that period of tim e they have already perm anently 
transferred the centre of all their personal, social and econom ic interests 
to the territory o f the Czech Republic.

14.14. Relocation means that the person’s previous perm anent residence ceases 
to exist and a new perm anent residence is established in the territory  of 
another country; only one [permanent] residence of such quality may 
exist at any one time.

14.15. If the alien has not obtained the required consent with his or her 
perm anent residence in the territory  of the Czech Republic, he or she 
cannot base the centre of all of his or her interests29 in this country for an 
indefinite period of time, i.e. permanently.

14.16. Consent with the relocation may be granted w ithout any preceding 
uninterrupted stay in the territory, or after a certain period of uninterrupted 
stay. The NSS is o f the opinion that the perm anent residence perm it 
constitutes the consent o f a Contracting Party with relocation required 
under the Agreem ent (the Protocol to the Agreement). Under the laws 
applicable in the territory of the Czech Republic, no o ther authority is 
authorised to  grant consent with the residence of a relocated pensioner. 
Such consent, the function of which is entirely logical and necessary for 
the country that assumes the costs of the relocation, m ust therefore be 
identified with the act whereby a Czech governm ental authority grants 
the alien’s request for permission to  reside in the territory of the Czech 
Republic perm anently and w ithout a determ ination of the purpose of

lo n g -te rm  res id en ce  p e rm it, fo r w h ich  re s id en ce  is d e p e n d e n t o n  a specific  p u rp o se , 
a n d  ( • )  p e rm a n e n t re s id en ce , w h ich  g ra n ts  th e  a lien  th e  rig h t to  re s id e  in  th e  te r r i to ry  
o n  th e  basis  o f  th e  p e rm a n e n t re s id en c e  (S ec tio n  65); su b je c t to  th e  fu lf ilm en t o f  th e  
c o n d itio n s  spec ified  u n d e r  th e  law, th is  p e rm it c an  be g ra n te d  ev en  if  th e  c o n d itio n  
o f  a  p rev io u s  c o n tin u o u s  s tay  in  th e  te r r i to ry  is  n o t sa tisfied  (S ec tio n  66), o r  a f te r  four 
years  o f  re s id en ce  (S ec tion  67), o r  a f te r  5  years  o f  c o n tin u o u s  re s id en ce  in  th e  te r r i to ry  
(S ec tion  68  o f  th e  s ta tu te ) , a n d  th e  p e rio d  o f  re s id en ce  in c lu d es  th e  p e rio d  o f  th e  lo n g 
te rm  re s id en ce  p e rm it. T he  M in is try  o f  In te r io r  (M in isterstvo  vn itra ) w ill can ce l th e  
va lid ity  o f  a p e rm a n e n t re s id en ce  p e rm it  if  th e  a lien  res id ed  o r  h a s  re s id ed  o u ts id e  
o f th e  te r r i to ry  fo r  a  co n tin u o u s  p e rio d  o f  m o re  th a n  6  y ears  (S ec tion  7 7 (l) (d )  o f  th e  
sta tu te ) . T he  re s id en ce  p e rm it cer tif ic a te  (card) is issu ed  w ith  a va lid ity  p e rio d  o f  10 
years, w h ic h  can  b e  rep ea ted ly  ex te n d ed  (S ec tion  79  o f  th e  sta tu te) .
29 M u st b e  d is tin g u ish ed  from  th e  c e n tre  o f  m a in  in te re s ts  o f  a  d e b to r  w ith in  
th e  m ea n in g  o f  A rtic le  3 o f  C o u n cil R egu lation  (EC) N o. 1346 /2000  o n  inso lvency  
p roceed ings.
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stay; the consent cannot be granted by any o ther authority, because the 
alien’s en try  into the territory  of the country is always associated with 
security, public policy and other criteria.

14.17. The long-established adm inistrative practice on the existence of the 
Agreement has always been based on the connection between relocation 
and the perm anent residence perm it.

14.18. In terpretation of an international treaty m ust also take account o f the 
practice in the application of the treaty that established the agreem ent of 
the parties regarding the interpretation thereof.

14.19. Since the Agreem ent entered into force, a residence perm it (or perm anent 
residence perm it under the currently applicable Act on the Residence of 
Aliens in the territory of the Czech Republic) could always be granted 
in the territory of the Czech Republic immediately after an application 
was lodged. The only difference lies in the fact that in the 1960s, the 
adm inistrative authority was given absolute discretion with respect to 
w hether or no t to grant a perm it, whereas the rule o f law requires that 
such discretion be subject to certain statutory criteria. But the principle 
has always been the same. We cannot argue tha t in the 1960s, when the 
Agreem ent was concluded, residence perm its could only be granted 
for a lim ited period of time; com paring this regulation to the current 
long-term  residence rules is incorrect.

14.20. As concerns non-contributory benefits (other than pension benefits) 
regulated under standard coordination social security agreem ents based 
on proportionality, it is quite correct to examine the nature of residence 
from the material perspective, w ithout accentuating the [textual] 
designation used for a particular specific type of qualified residence or 
the connections to  a particular country30. It is necessary to  take account 
of the m aterial facticity in respect of these agreements.

14.21. As opposed to  perm anent residence, long-term  residence in the Czech 
Republic is strictly connected to  a specific purpose.

30 T he  S u p rem e  A d m in is tra tiv e  C o u r t invoked , in  p a rtic u la r  ( • )  C o n v en tio n  o f  C ouncil 
o f  E u ro p e  N o . 78  o f  1978, E u ro p ea n  C o n v e n tio n  o n  Social Security , w h ich  in tro d u ce s  
th e  te rm  "re s id en ce ” a s  m ean in g  "o rd in a ry  re s id en ce”, a n d  " te m p o ra ry  residence" as 
m ea n in g  " te m p o ra ry  stay" ( • )  C o n v en tio n  o f  th e  In te rn a tio n a l L ab o u r O rg a n iza tio n  
N o. 157 o f  1982 o n  th e  in tro d u c tio n  o f  a n  in te rn a tio n a l sy stem  for th e  m a in te n an ce  
o f  socia l secu rity  r ig h ts  (reg im e  an a lo g o u s  to  C o u n c il o f  E u ro p e  C o n v en tio n  N o. 78)
( • )  R eso lu tio n  (72)1 a d o p te d  by  th e  C o m m itte e  o f  M in is te rs  o n  18 January  1972, 
w h ich  em ploys th e  c o n ce p ts  o f  "re s id en ce” a n d  "dom ic ile” a n d  w h ich  re c o m m e n d e d  
th e  m e m b e r s ta te s  o f  th e  C o u n c il o f  E u rope  to  b e  g u id ed  by  th e se  d e fin itio n s  in  th e ir  
law s a n d  reg u la tio n s , th e  e le c tro n ic  v e rs io n  is availab le a t: h ttp ://w w w .co e .in t (accessed  
o n  S e p te m b e r 25, 2010) ( • )  C o u n cil R egulation  EEC 1408/71 o n  th e  a p p lic a tio n  o f 
socia l se c u rity  sch em es  to  p e rso n s  m o v in g  w ith in  th e  C o m m unity , w h ich  em ploys 
th e  c o n ce p ts  o f  “residence"  a s  m ea n in g  "h ab itu a l re s id en c e”, a n d  “stay" a s  m ea n in g  
" te m p o ra ry  residence", w ith o u t p ro v id in g  any  d e fin itio n  th e re o f  ( • )  R egu lation  o f  th e  
E u ro p ean  P a rliam en t an d  o f  th e  C o u n c il (EC) N o. 883 /04 . I 2 7 7
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14.22. Even perm anent settlem ent in the territory of a state (in the present case, 
the Czech Republic) need no t be a definitive solution for an alien, both 
for subjective and objective reasons. A certain m easure of uncertainty in 
the stability of relationships thus defined is obvious, but in this regard 
it is similar to the situation of citizens of the Czech Republic (naturally, 
with one im portant difference; a citizen is protected by the constitutional 
guarantee prohibiting his o r her involuntary em igration, whereas an alien 
can, under certain circum stances stipulated under the law, be extradited 
(Article 14(4), (5) of the C harter o f Fundamental Rights and Freedoms)).

14.23. The European Social C harter31 and the revised European Social C harter32 
are not identical international instrum ents, bu t even if they were (for 
instance, for the purposes of future interpretation, if necessary), we cannot, 
in this case, draw any conclusions regarding the previously applicable 
rules of territoriality33 (in the present case, under the Agreement), i.e. 
we cannot establish any prerequisites for a claim for social security and 
determ ine relocation, because European coordination rules are based on 
different foundations and principles.

[F ac tua l a n d  L egal C irc u m sta n c e s]

14.24. The claim ant (respondent in the NSS proceedings), a citizen of the 
Russian Federation, lodged an application for a retirem ent pension with 
the respondent (in the position of com plainant) on 26 Novem ber 2007. 
In the meantime, the validity of her university education in the Russian 
Federation for the Czech Republic was recognised. At the beginning of 
the claimant's residence in the territory of the Czech Republic34, she 
still received pension from the Russian Federation Pension Fund. The 
payer in Russia discontinued paym ents of the pension a t the request of 
the claim ant on 1 November 2007 in connection with her “departure for 
the purpose of perm anent residence in the Czech Republic", despite the 
fact that the pension was awarded for life (decision of 5 January 1993).

31 T he o rig inal version  o f  th e  E u ro p ean  Social C h a r te r  w as ra tif ied  by  th e  C zech  
R epublic. See N o. 14/2000 C oll. o f  In t. T reaties .
32 R atified by  th e  R ussian  F ed era tio n  as  o f  1 D e ce m b e r 2009. H ow ever, g iven  its  
tem p o ra l scope , it  w o u ld  n o t apply  to  th e  fac tu a l re la tio n sh ip  in  th e  p re s en t case.
33 See th e  e x p lan a to ry  re p o r t  to  th e  A g re e m en t su b m itte d  as D o c u m e n t 338 to  th e  
N a tiona l A ssem bly  o f  th e  C zechoslovak  R epub lic  in  its  2nd te rm  o f  office, th e  e le c tro n ic  
v e rs io n  is available at: h ttp ://w w w .p sp .cz /ek n ih /1 9 5 4 n s /tisk y /t0 3 8 8  0 0 .h tm  (accessed  
o n  S e p te m b e r 25, 2010). T he e x p la n a to ry  r e p o r t  s ta te s  th a t  th e  A g reem en t c o n s ti tu te s  
a n  ag re em en t b a se d  o n  th e  p rin c ip le  o f  te rrito ria lity , i.e. th e  b en efits  a re  to  b e  p ro v id ed  
by th e  s ta te  in  w h ich  th e  ben efic ia ry  lives, su b jec t to  th e  c o n d itio n s  a n d  liv ing  c o n d itio n s  
preva iling  in  th a t  co u n try . T he  sam e  p rin c ip le  w as a g re ed  w ith  o th e r  c o u n tr ie s  o f  th e  
fo rm er socia lis t b lo c  as w ell, th a t  is w ith  th e  G e rm a n  D e m o cra tic  R epub lic  (1956), 
R om an ia  (1957) a n d  B ulgaria (1957).
34 T he c la im an t w as g ra n te d  a  lo n g -te rm  re s id en ce  p e rm it in  th e  te r r i to ry  o f  th e  
C zech  R epublic  from  th e  1st q u a r te r  o f  2006 to  th e  1st q u a r te r  o f  2008, a n d  fro m  th e  1st 
q u a r te r  o f  2008 to  th e  1st q u a r te r  o f  2010, a n d  a rg u ed  th a t  sh e  h a d  d e  fac to  re lo c a ted  to  
th e  C zech  R epublic.

http://www.psp.cz/eknih/1954ns/tisky/t0388
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The Consulate General of the Russian Federation issued confirmation 
that the claim ant was perm anently residing in the Czech Republic. The 
claim ant was thereby deprived o f any material pension security. However, 
under the laws of the Czech Republic, the claim ant only had the status 
of a long-term resident for employment purposes. The claim ant lodged 
an application for retirem ent pension in the Czech Republic (with the 
complainant); however, the application was rejected in the first quarter of 
2008. The negative decision was based on the com plainant’s argum ent that 
the claim ant was no t eligible under the Agreem ent, because she had only 
been granted a long-term  residence perm it, not a perm anent residence 
perm it. The claim ant appealed the decision to  the regional court. The 
regional court set aside the appealed decision of the com plainant (social 
security adm inistration) and referred the case for further proceedings. 
The com plainant lodged a cassation com plaint against the decision with 
the NSS. The NSS granted the cassation complaint, set aside the judgm ent 
o f the regional court and referred the case for further proceedings; 
however, the NSS expressed certain opinions, articulated as the rationes 
decidendi in this annotation above, and the regional court which is about 
to  hear the case again35 is also bound by these decisions.

14.25. The NSS focused on the examination of the conditions stipulated for 
the award and paym ent of a pension from pension insurance to a citizen 
of the Russian Federation (claimant in the proceedings before the 
regional court), because the court whose decision had been challenged 
by the cassation com plaint argued tha t it was not possible to infer that 
a particular alien had not relocated to the Czech Republic and  had not 
been perm anently residing in the territory o f this country fro m  the fa c t 
th a t the alien was granted a long-term residence perm it under the act on 
the residence o f aliens in the territory o f  the Czech Republic. I f  an alien 
obtains a perm anent residence permit, the regional court has no doubt 
tha t we can conclude tha t he or she relocated to the Czech Republic and  
resides here permanently. The dispute therefore centred on the issue of 
w hether the established (and ascertainable) facts o f the case can justify 
the legal conclusion that the claim ant relocated to the Czech Republic and  
has been perm anently residing in the territory o f  this country. The NSS 
therefore concentrated on the interpretation o f  “relocation", “perm anent 
residence" and “long-term residence", w ithin the m eaning of these concepts 
incorporated in an international agreement, and in the context of the 
interpretation o f national law36.

35 A cco rd in g  to  th e  availab le  in fo rm a tio n , th e  n ew  h e a r in g  in  th e  reg iona l c o u r t  had  
n o t b e en  te rm in a te d  b y  th e  tim e  th is  m a n u sc rip t w as co m p le ted .
36 See fo r exam ple  I A l e x a n d e r  J. B e l o h l a v e k ,  R i' m s k a  U m l u v a  /  N a r i ' z e n i  R i' m  

I. K o m e n t a r  (R om e C onven tion  /  R o m e  I  R egu la tion . C o m m en ta ry ), P raha : С . H . B eck 
(C zech  ed ., 2009) an d  1 A l e x a n d e r  J. В ё е о н е а у е к , R o m e  C o n v e n t i o n  /  R o m e  I 
R e g u l a t i o n . C o m m e n t a r y , N ew  York: Ju ris  P u b lish in g  (E nglish  ed ., 2010) in  b o th  
c itin g  th e  p assage  o n  th e  C o m m e n ta ry  o n  A rtic le  19 o f  R egulation  o f  E u ro p ea n  P arlia- I
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14.26. In their cassation com plaint the com plainant argued that the legal opinion 
of the regional court conflicts with Article 6 of the Agreement, which is 
based on the territoriality principle, i.e. that the decisive criterion for 
awarding a pension under the Czech pension insurance is the existence of 
the claim ant’s perm anent residence in the territory of the Czech Republic 
at the m om ent of applying for the pension. The com plainant maintains 
that a citizen of the Russian Federation only “perm anently resides” (in 
term s of the Agreement) in the territory of the Czech Republic if he or 
she was awarded perm anent residence w ithin the m eaning of the Act on 
the Residence of Aliens37 (hereinafter the “Aliens Residence A ct”) by a 
decision of the com petent governm ental authority o f the Czech Republic. 
The claimant, however, had only been allowed long-term  (time limited) 
residence for em ploym ent purposes when she applied for the pension. 
The com plainant is o f the opinion that the Czech Republic is only the sole 
centre of interests w ith respect to persons with perm anent residence in 
the territory of the Czech Republic. The com plainant does no t consider 
the claimant's departure for the purpose of perm anent residence in the 
Czech Republic as constituting perm anent residence of an alien in the 
Czech Republic, although the material of the Czech M inistry of Interior 
{Ministerstvo vnitra CR) of June 200338 stipulates that the conditions 
for the paym ent of retirem ent pensions applicable to aliens who have 
lawfully settled in  the country on a long-term  basis are the same as those 
applicable to  citizens of the Czech Republic.

m e n t a n d  o f  C o u n cil (EC) 593 /2008  ( th e  ‘R om e I R egulation ’) o f  17 June 2008, o n  th e  
Law  A pplicab le  to  C o n tra c tu a l O b liga tions .
37 A c t N o. 326 /1999  Coll., as am en d ed , o n  th e  re s id en ce  o f  a liens in  th e  te r r i to ry  o f 
th e  C zech  R epub lic  a n d  am en d in g  o th e r  laws.
38 M in is try  o f  In te r io r  o f  th e  C zech  R epublic, A nalyza  s itu ace  a p o stav en f c iz in cu  
d lo u h o d o b e  zijic ich  na  lizem i С езкё rep u b lik y  (A nalysis  o f  S itu a tio n  a n d  o f  S ta tu s  
o f  A lien s  L iv in g  in  Territory o f  C zech R epub lic  on  Long-Term  B asis) (June  2003). 
This m a te ria l em p loys th e  c o n ce p t o f  "law ful lo n g -te rm  se tt le m e n t” as a  d e sig n a tio n  
o f  p e rm a n e n t re s id en ce  o f  a liens, b ecau se  th e  a c t  o n  th e  re s id en ce  o f  a liens  fails to  
p ro v id e  any  d e fin itio n  o f  p e rm a n e n t re s idence , a s  o p p o sed  to  S ec tio n  10(1) o f  th e  a c t 
o n  p o p u la tio n  reg iste r. T he A g reem en t w as e n te re d  in to  in  1959, w h en  n o  d e fin itio n  
o f  p e rm a n e n t re s id en ce  ex isted  u n d e r  th e  a c t  o n  th e  re s id en ce  o f  a liens, a n d  th e  tim e  
o f  c o n c lu sio n  o f  th e  A g re e m en t m u s t n o t be  he ld  a g a in s t th e  c la im an t a n d  m u s t n o t 
cu rta il th e  c la im an t’s s ta tu to ry  rig h ts  u n d e r  C zech  law s a n d  reg u la tio n s . In  th e ir  
ju d g m e n t, th e  N SS re g a rd ed  th e  m a te ria l a s  a  w orking  p a p e r  d ra f te d  fo r th e  p u rp o se  
o f  th e  in te g ra tio n  o f  a liens, an d  th e re fo re  a s  n o n -b in d in g . H ow ever, th e  N SS iden tified  
w ith  th e  g en era l a sp ec t o f  th e  s ta te m e n t th a t  a lien s  w h o  have law fully  se tt led  in  th e  
te r r i to ry  o f  th e  c o u n try  o n  a  lo n g -te rm  basis  a re  to  receive p en sio n s , ju s t as C zech  
c itiz en s  do. N ev erth e less, th e  N SS a d d ed  th a t  th is  a p p ro a ch  shall b e  a d o p te d  if th e  
c la im  fo r th e  p en sio n  actually  d id  acc ru e  u n d e r  th e  n a tio n a l laws a n d  re g u la tio n s  (any  
p erso n  p a r tic ip a tin g  in  p e n sio n  insurance  in  th e  te rr ito ry  o f  th e  C zech R epub lic  f o r  the  
p rescrib ed  p e r io d  o f  tim e  w ill becom e eligible f o r  re tirem en t p e n sio n  a fte r  co m p le tin g  25  
years  o f  coverage a n d  a tta in in g  th e  re tirem en t age before 2010), o r  if su ch  ap p ro a c h  is 
p re sc r ib ed  u n d e r  a n  in te rn a tio n a l ag re e m en t b in d in g  o n  th e  C zech  R epublic.



Interpretation of International Agreements on Social Security

[O th e r  L egal C o n c lu s io n s  o f  N SS (S u p p le m e n tin g  Rationes  
D ecidendi A r tic u la te d  in  th e  In tro d u c tio n  to  th e  A n n o ta tio n )]

14.27. The Agreement introduced a regime according to  which social security 
was to be im plem ented by the authorities of the Contracting Party in 
the territory of which the citizen was living in compliance w ith the laws 
of that country (Article 3). Pensions are awarded and paid out by the 
authorities o f the Contracting Party in the territory of which the citizens 
eligible for pension perm anently reside a t the m om ent o f applying for the 
pension; pensions are awarded under the conditions and  in the am ount 
stipulated by the laws o f  tha t Contracting Party (Article 6). Pursuant to 
Article 7(2) of the Agreement, the authority of the Contracting Party to 
the territory of which the pensioner relocates awards a pension according 
to the laws of that Contracting Party, w ithout any review, provided a 
pension of the same category exists in both countries. If the authorities of 
the other Contracting Party had been paying ou t any pension before the 
relocation, such paym ents will cease after the relocation (Article 7(1) of 
the Agreem ent)39. The Protocol to the Agreement stipulates that Articles 7 
and 8 o f the Agreem ent will only apply if the citizen relocated or returned 
perm anently from the territory of one Contracting Party to the territory 
of the o ther Contracting Party w ith the agreem ent of both Contracting 
Parties.

14.28. The NSS was aware o f the persisting interpretational problem s associated 
with “residence” "habitual residence” and "domicile” in connection 
with the conflict of laws rules in which these concepts are employed as 
connecting factors. The NSS concluded tha t social security agreements 
do not adopt the definition of a certain category of residence in the 
territory of a state as incorporated in the laws regulating the awarding 
of such status (usually within the com petence of security authorities, 
im m igration police, etc.) or laws regulating registers and records40. For

39 H ow ever, th e  c essa tio n  o f  p a y m e n ts  w as n o t  c o n sid e red  re lev an t by  th e  NSS fo r 
th e  p u rp o s e s  o f  th e  ex am in a tio n  o f  th e  s ta tu s  o f  th e  p e rs o n  in  th e  te r r i to ry  o f  th e  o th e r  
co u n try . O n  th e  co n tra ry , th e  c essa tio n  o f  th e  b en efits  in  th is  case  d o es  n o t in fluence  th e  
c o n c lu s io n  as to  w h e th e r  th e  p e rso n  acc ru e d  an y  c la im  fo r socia l sec u rity  in  th e  s ta te  
in  w h ich  th e  p e rs o n  settled , w h e th e r  u n d e r  th e  reg im e  o f  th e  app licab le  in te rn a tio n a l 
a g re em en t o r  o u ts id e  th a t  reg im e, u n d e r  g en era l law s a n d  regu la tions .
40 See also, fo r exam ple, Pavel M ates; M iroslava M atousovd , P rd vn i liprava  p osky -  
to v d n i ilda /ii z  in fo rm acn ich  system ii ve v efe jne  sprdve  (L aw  R e g u la tin g  P rovision  o f  
In fo rm a tio n  f r o m  In fo rm a tio n  S ystem s o f  P ub lic  A d m in is tra tio n ) ,  5  (3 )  P r a v o  a  p o d -  

n i k a n i  1 3 - 1 8  ( 1 9 9 6 ) .

See also , fo r exam ple, th e  O p in io n  o f  th e  N S, File N o . 3 0  C d o  4 4 4 / 2 0 0 4  o f  2  June  2 0 0 5 ,  

in  w h ich  th e  C o u r t  e x p ressed  its  o p in io n  o n  a  p ro b le m  s im ila r to  th e  issue analysed  
in  th e  a n n o ta te d  ju d g m e n t o f  th e  NSS. H ow ever, th e  N S  analysed  th e  issue from  th e  
p e rsp ec tiv e  o f  th e  im p o r tan c e  o f  "res id en ce" fo r p riva te -law  re la tio n sh ip s. (1 ) The 
co n ten ts  o f  th e  concep t o f  “residence'' a s  em p lo yed  in  A c t  [CR] No. 9 9 /1 963 Coll., th e  Code  
o f  C iv il Procedure, o r A c t  [C Z E ] N o. 9 7 /1 9 6 3  Coll., th e  A c t on  P riva te  In te rn a tio n a l Law  
a n d  Procedure, is n o t id e n tica l to  th e  con ten ts  o f  th e  concep t o f  “p e rm a n e n t residence” 281

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw



Alexander J. Belohldvek

the purposes of social security (and not only that, as the author o f this 
annotation would add), we need to  focus on the actual situation41 and the 
broader scope of circumstances.

[F u r th e r  N o te s  by  th e  A u th o r  o f  th e  A n n o ta tio n s ]

14.29. The judgm ent is remarkable for the scope of resources of international 
(or Community) origin o f which it takes account, at least for the purposes 
of comparison; it also concentrates on the difference between domicile 
and habitual residence, and the significance of the subjective and the 
objective elem ent of the connection to a particular territory. By contrast 
to  the prevailing practice in Czech courts, the judgm ent offers a detailed 
com parison w ith the national laws of other countries.

14.30. The judgm ent also repeatedly refers to  a "centre of all living conditions”42, 
or “centre o f interests”, etc. In the circum stances of the present case, 
though, i.e. as concerns the general personal status of a natural person or 
in connection with the specific branch of social security, these concepts 
lack any qualified m eaning or legal definition. They are therefore an 
expression of the general dislocation of a natural person’s connections to 
a place in a particular state in which the person intends to reside and 
establish all o f his or her personal and professional connections. However, 
we m ust strictly distinguish between that concept and, for instance, the 
centre o f the debtor’s m ain interests within the m eaning of jurisdiction 
laws in insolvency proceedings w ith international elem ents in EU law, as 
introduced by Article 3 of Council Regulation (EC) No. 1346/2000, on 
insolvency proceedings43. That is a sui generis concept introduced by 
said Regulation in so-called cross-border insolvency in EU law. One of the 
differences distinguishing the “centre of main interests” from the general

em p lo yed  in  a d m in is tra tiv e  law s regu la ting  reg istra tion  o f  p o p u la tio n .  (2) The residence  
o f  a  n a tu r a l person  m e a n s  th e  m u n ic ip a lity , o r  m u n ic ip a l d istric t, in  w hich  th e  person  
lives w ith  th e  in ten tio n  o f  s ta y in g  a t  th a t  a ddress p e rm a n en tly . Residence is  especia lly  
asso c ia ted  w ith  a  p la ce  in  w hich  th e  n a tu r a l p erso n  h a s  h is  o r h e r  a p a r tm e n t, fa m ily , 
or a t  w hich he o r she works, p r o v id e d  he o r she  a lso  lives there. T he  la t te r  d e c is io n  [NS] 
is a lso  c ited  in: M o n i k a  P a u k n e r o v a , E v r o p s k e  m e z i n a r o d n i '  p r a v o  s o u k r o m e  

(E uropean P riva te  In te rn a tio n a l Law ), P raha : С . H . B eck 136, m arg . 207 (2008).
41 See EC) C ase  C -4 5 2 /9 3  o f  15 S e p te m b e r 1994, M a g d a len a  F ern a n d ez  v. C om m ission  
[1994] ECR 1-4295.
42 See also, fo r in s ta n ce , th e  ju d g m e n t o f  th e  E nglish  C o u rt o f  A ppeal o f  1983 (“R “ 
v. B a rn e t L o ndon  B orough C ouncil, e x  p . N ilish  Shah), [1983] 2  A C  309, a cco rd in g  
to  w h ich  “H a b itu a l’ o r ‘o r d in a ry ’ residence refers to  a  p e rso n ’s  a b o d e  in  a  p a r tic u la r  
p la ce  o r co u n try  w hich he h a s  a d o p te d  vo lu n ta r ily  a n d  f o r  se tt le d  p u rp o se s  a s p a r t  o f  
th e  regu lar order o f  h is  life  f o r  th e  tim e  b e in g  w h ether  o f  sh o rt o r long  d u ra tio n . For an 
a n a lo g o u s  d ec is io n  by  a n  English  judge , see  a lso  th e  ju d g m e n t in  K a p u r  v. K a p u r  [1984] 
FLR 920.
43 See A l e x a n d e r  J. B £ l o h l a v e k , E v r o p s k 6  a  m e z i n a r o d n I i n s o l v e n t  

p r a v o ,  K o m e n t a r  (E uropean  a n d  In te rn a tio n a l L a w  on Insolvency. C o m m en ta ry ),  
P raha : С. H . B eck (2008), h e re  th e  c o m m e n ta ry  o n  A rtic le  3  o f  C o u n c il R egu lation  (EC) 
N o. 1346/2000.
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definition of a natural person’s main living and other connections is, for 
instance, the fact that such concept, in term s of European insolvency 
law, applies to  legal persons as well, takes special account of economic 
relations and accentuates (according to the existing case law) the way 
such econom ic relations are perceived and viewed by third parties, i.e. the 
debtor’s creditors44.

14.31. We have to point out that the logical structure, as well as the reasons 
for the decision, contributes to  it being a very m odern and highly profe
ssional decision, with balanced reasons. The reasons take account o f both 
domestic resources and resources of international origin, which were 
very well chosen in their historical connotations. The court articulated a 
politically very careful, yet pertinent and fitting description of the correct 
approach to  the interpretation of international treaties after the political 
and social changes in the countries o f Central and Eastern Europe in the 
late 1980s and early 1990s, which resulted in radical changes both inside 
these countries and in the m utual relations between these countries. 
This international political and international legal reality was masterfully 
exposed by the court on the platform of the traditional foundations of 
the international law of treaties, as primarily expressed in the Vienna 
Convention on the Law of Treaties (1969). This decision definitely 
deserves attention, even international attention.

44 See A lex an d er J. B elohlavek, C en tre  o f  M a in  In te res t (C O M I) a n d  Jurisd ic tion  o f  
N a tio n a l C o u rts  in  Inso lvency M a tte r s  (Inso lvency S ta tu s), 5 0  (2 )  I n t e r n a t i o n a l  

Jo u r n a l  o f  L a w  a n d  M a n a g e m e n t  5 3 - 8 6  ( 2 0 0 8 ) .  I 2 8 3
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Conditions for Carrier's Liability 
in International Carriage of Goods 
by Road under the CMR Convention 
and under National Laws 
of Czech Republic

Judgm ent o f th e  S uprem e C o u rt o f th e  C zech R epublic (Nejvyssi so u d  Ceske 
republiky), File No. 32 Cdo 1658/2009 o f 20 A pril 2010:1

Key words:
international carriage o f goods \ national laws \ liability for damage \ harm \ CMR 
Convention \ damage \ consignee

A bbreviations:
NS - Supreme Court of the Czech Republic

Laws and  R egulations A pplied:
>  CMR Convention:2 Article 17; Act (of the Czech Republic) No. 

513/1991 Coll., the Commercial Code, as am ended: Section 7563.

1 T he  a n n o ta tio n  w as p u b lish ed  in  a n d  th e  ra tiones d ec id en d i  w ere  a d o p te d  from : 
Pavel S im on , N ejvyssi so u d  C eske republiky: P red p o kla d y  odp o ved n o sti dopravce  
v m e z in a r o d n i s iln icn i n d k la d n i doprave. O d p o vёd n o st za  sko d u  v dU sledku z trd ty  
zd s ilk y  v  m e z in a ro d n i s iln icn i n d k la d n i doprave. (S u p rem e  C o u rt o f  th e  C zech Republic: 
C ond itions  f o r  C a rr ier ’s  L ia b ility  in  In te rn a tio n a l C arriage o f  G oods b y  Road. L ia b ility  

f o r  D a m a g e  R esu ltin g  f r o m  Loss o f  C o n sig n m en t in  In te rn a tio n a l C arriage o f  G oods by  
Road), 1 8  ( 1 7 )  P r a v n i  R o z h l e d y  6 3 8 - 6 4 2  ( 2 0 1 0 ) .
2 T he C o n v en tio n  o n  C o n tra c ts  fo r  th e  In te rn a tio n a l C arriag e  o f  G o o d s  by  Road 
(C M R) o f  1 9  M ay 1 9 5 6 .  C zechoslovak ia  ra tif ied  th e  C o n v en tio n  w ith  a re serv a tio n  
to  A rtic le  4 7 ,  a n d  th e  C M R  C o n v en tio n  e n te re d  in to  force fo r C zechoslovak ia  o n  3  
D e cem b er 1 9 7 4 ,  an d  fo r th e  C zech  R epublic  (as a re su lt o f  succession) o n  1 January  
1 9 9 3 . P ro m u lg a ted  a s  a n  A n n ex  to  M in is te r  o f  Foreign  A ffairs (M in istr  zahran idn ich  
v ic i)  D ecree  N o . 1 1 / 1 9 7 5  Coll. o f  2 7  N o v e m b er 1 9 7 4 ,  as  a m e n d e d  by  th e  P ro to co l to  
th e  C o n v en tio n  to  w h ich  th e  C zech  R epublic  acce d ed  o n  1 7  M ay 2 0 0 6 .  The P ro to co l 
e n te re d  in to  force fo r th e  C zech  R epublic  o n  2 7  S e p te m b e r 2 0 0 6 ,  an d  is p u b lish ed  in 
th e  A n n ex  to  A n n o u n c e m e n t o f  th e  M in is try  o f  F oreign  A ffairs o f  th e  C zech  R epublic 
(M in isterstvo  za h ra n icn ich  vec i Ceskd repub liky) N o. 1 0 8 / 2 0 0 6  C oll. o f  In t. T rea ties.
3 (C it.) S ec tio n  7 5 6  -  The p ro v is io n s  o f  th is  C ode on ly  a p p ly  i f  n o  in te rn a tio n a l trea ty  
b in d in g  on  th e  C zech R epublic  a n d  p ro m u lg a ted  in  th e  C ollection  o f  L aw s s tip u la te s  
otherw ise. I 2 8 5
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O ther Related Laws:
>  Act (of the Czech Republic) No. 513/1991 Coll., the Commercial 

Code, as am ended: Sections 610 through 6294, Act No. 40/1964 Coll., 
the Civil Code, as am ended: Sections 420 through 4505.

R ationes D ecidendi:
15.01. Liability for damage to a consignm ent assum ed by the carrier in the inter

national carriage of goods by road is subject to  com prehensive (exclusive) 
regulation under Article 17 e t seq. o f the CMR Convention, which takes 
precedence over any legal regulation incorporated in the Commercial 
Code; therefore, it cannot be supplem ented or restricted by the applica
tion of national laws.

15.02. Liability for the loss of the consignm ent in the international carriage of 
goods by road is incurred as soon as the consignm ent is lost, as opposed 
to  the general liability for damage, which requires that the entitled person 
suffers damage to his or her property. If the CMR Convention does 
no t stipulate that the carrier’s liability for damage to the consignm ent 
is conditional upon the entitled person (sender or consignee) suffering 
som e harm, the occurrence o f such harm  cannot be construed as another 
condition for the carrier’s liability under national laws.

4 C zech  law  reg u la tin g  c o n tra c ts  fo r th e  carriag e  o f  g o o d s  in c o rp o ra te d  in  th e  C o m 
m erc ia l C o d e  -  n a tio n a l law. H ere , see especially  S ec tio n s  62 2  th ro u g h  624, w h ich  read  
as follow s (cit.) S ec tio n  622 -  (1) The carrier is lia b le fo r  d a m a g e  to  th e  co n sig n m e n tfro m  
th e  m o m e n t i t  is ta ke n  over b y  th e  carrier u n ti l  i t  is h a n d e d  over to  th e  consignee, unless  
th e  carr ier  cou ld  n o t a ver t th e  d a m a g e  even w hen  exercising  a ll e xp e r t care  a n d  diligence. 
(2) However, th e  carr ier  is n o t liab le  f o r  d a m a g e  ca u sed  to  th e  co n signm en t i f  th e  carrier  
p roves th a t  i t  w as c a u sed  by: (a) th e  consignor, th e  consignee, o r th e  o w n er  o f  th e  co n 
s ignm en t; (b) a  de fec t in  th e  c o n sig n m en t o r th e  n a tu r a l p ro p er tie s  o f  th e  consignm ent, 
in c lu d in g  n o rm a l loss (wastage); o r  (c) de fective  p a c k in g  w hich th e  carr ier  p o in te d  o u t to  
th e  consignor w hen  ta k in g  over th e  co n sig n m en t f o r  carriage a n d , i f  a  fr e ig h t b ill o r  a  b ill 
o f  la d in g  w as issued, th e  de fect in  th e  p a c k in g  w as recorded  therein; i f  th e  carrier fa i le d  
to  p o in t  o u t th e  de fective  p a c k in g  to  th e  consignor, th e  carrier is on ly  f r e e d  f r o m  lia b ility  

f o r  da m a g e  cau sed  to  th e  co n sig n m en t d u e  to  th e  defect i f  th e  de fect w as un d e tec ta b le  
w hen  th e  co n signm en t was ta k en  o ver fo r  carriage. (3) In  th e  case o f  d a m a g e  ca u se d  to  the  
co n sig n m en t u n d er  Subsec tion  (2), th e  carr ier  m u s t  exercise e xp e r t care a n d  d iligence in  
order  to  m in im ise  such  dam age. (4) The scope o f  lia b ility  u n d er  th e  p reced in g  subsections  
ca n  be ex ten d e d  b y  contract. P rovisions in  th e  con trac t th a t w o u ld  l im it  th e  lia b ili ty  o f  
th e  carrier s tip u la te d  u n d er  Subsec tions (1) through  (3) a re  n u ll a n d  void. S ec tio n  623
-  (1) The carrier m u s t  p r o m p tly  n o tify  th e  consignor o f  a n y  d a m a g e  th a t  w as ca u sed  to 
th e  co n sig n m en t before it  w as de livered  to  th e  consignee. However, i f  th e  consignee h a s  a l
ready  a cq u ired  th e  r igh t to  receive th e  consignm ent, th e  carr ier  no tifies  th e  consignee. The 
carrier  is liab le  f o r  d a m a g e  c a u sed  e ither  to  th e  consignor o r to  th e  consignee b y  a  breach  
o f  th is obligation. (2) I f  th e  co n signm en t is in  im m in e n t d anger  o fs u b s ta n t ia l  d a m a g e  a n d  
there  is  no  t im e  to  seek  th e  consignor's in s truc tions , o r i f  th e  consignor is in  d e la y  w ith  his 
or h e r  in struc tions, th e  carrier h a s  th e  right to  se ll th e  co n signm en t a s  a p p ro p ria te  on  th e  
consignor’s  account. S ec tio n  624 -  (1) I f  th e  c o n sig n m en t is lost o r destroyed, th e  carrier  
is obliged to  p a y  the  p r ice  th a t  th e  co n sig n m en t h a d  a t  th e  tim e  i t  w as ta k en  over  b y  th e  
carrier. (2) I f  th e  co n signm en t is d a m a g e d  o r im pa ired , th e  carrier is obliged  to  p a y  the  
difference be tw een  th e  p r ice  o f  th e  co n sig n m en t w hen  i t  w as ta ken  over by  th e  carr ier  a n d  
th e  p r ice  th a t  the  d a m a g ed  or im p a ired  co n signm en t w o u ld  h a ve  a t  th a t  tim e.
5 C zech  (general) law  reg u la tin g  liab ility  fo r d am ag e  in c o rp o ra te d  in  th e  C ivil C ode
-  n a tio n a l law.



International Jurisdiction with Respect 
to Filing Lawsuit in Administrative Court 
Proceedings -  Timely Filing of Lawsuit 
against Social Insurance 
(Social Security) Decision with Court 
(Authority) of EU Member State

1. Ju d g m e n t o f  th e  Municipal Court in Prague (Czech Republic) 
[Мё515ку soud v Praze (Ceskd republika)], File N o. 5 C a  3 5 8 /2 0 0 6  
o f  4  N o v e m b e r 2 0 0 9 :1

Key words:
force majeure \ export refund \ circumstances beyond the control o f the exporter \
failures o f a third party \ breach o f the exporter’s obligation \ agricultural products \
carrier \ customs territory \ exporter

A b b rev ia tio n s :
N SS -  Supreme Administrative C ourt of the Czech Republic 

(Nejvyssi spravni soud Ceske republiky)

S ta te s  Invo lved : Czech Republic. Reference to EU law.

Law s a n d  R e g u la tio n s  A pp lied :

>  C o m m iss io n  R e g u la tio n  N o. 8 0 0 /1 9 9 9  establishing com m on de
tailed rules for the application of the system of export refunds on 
agricultural products.

1 D ecis ion  p u b lish ed  in: 4  S bi' r k a  R o z h o d n u t i  N e j v y s s I h o  s p r a v n i ' h o  s o u d u  

C e s k e  R e p u b l i k y  (C ollection  o f  L a w s o f  S u p rem e  A d m in is tr a tiv e  C o u rt o f  C zech  
R epublic), P rah a : W o lte rs  K luw er C eska  re p u b lik a  Ref. N o . 2 0 2 2  ( 2 0 1 0 ) .  T he ra tio  
d ecid en d i were  a d o p te d  from : 1 6  (8 )  S o u d n i '  r o z h l e d y  3 0 9  ( 2 0 1 0 ) .
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Rationes Decidendi:
16.01. The scope of “circumstances beyond the control o f the exporter" under 

Article 49(3) o f Com mission Regulation No. 800/1999 establishing 
com m on detailed rules for the application of the system of export refunds 
on agricultural products exceeds the scope of "force m ajeure”2.

16.02. The concept o f “c irc u m s ta n c e s  b e y o n d  th e  c o n tro l  o f  th e  e x p o r te r” 
under Article 49(3) o f Com mission Regulation No. 800/1999 also includes 
failures o f a third party, for instance, a carrier (in the present case resulting 
in the breach o f the exporter's obligation to  subm it, properly and on time, 
a docum ent proving exit from the custom s territory o f the EU).

2 C o m m issio n  R egu lation  N o. 800 /1999  -  T IT L E  IV  P R O C E D U R E  FO R  PA Y M EN T 
O F  R EFU N D S -  C H A P T E R  1, G en era l -  A rtic le  49  -  [...] 3. W h ere  th e  T 5  co n tro l copy 
or, w h e re  a p p ro p ria te , th e  n a tio n a l d o c u m e n t p ro v in g  ex it from  th e  c u s to m s  te r r i to ry  
o f  th e  C o m m u n ity  is n o t  re tu rn e d  to  th e  office o f  d e p a r tu re  o r  th e  c en tra l b o d y  w ith in  
th re e  m o n th s  o f  issue  o w in g  to  c irc u m s tan c e s  b ey o n d  th e  c o n tro l o f  th e  ex p o rte r, th e  
la t te r  m ay  su b m it to  th e  c o m p e te n t agency  a  re a so n e d  re q u e s t th a t  o th e r  d o c u m e n ts  
b e  d eem ed  eq u iv a len t. ( • )  T he d o c u m e n ts  to  b e  su b m itte d  in  s u p p o r t  o f  su ch  re q u ests  
shall in c lu d e  th e  follow ing: (a) w h e re  th e  c o n tro l copy  o r  th e  n a tio n a l d o c u m e n t has 
b e e n  issued  by  w ay o f  p ro o f  th a t  th e  p ro d u c ts  have le ft th e  c u sto m s te r r i to ry  o f  th e  
C o m m u n ity : -  a copy o r  p h o to c o p y  o f  th e  t ra n s p o r t  d o c u m e n t, a n d  - a  d o c u m e n t th a t  
show s th a t  th e  p ro d u c t h a s  b e en  p re sen te d  a t a  c u s to m s office in  a  th ird  co u n try , o r  o n e  
o r m o re  o f  th e  d o c u m e n ts  re fe rred  to  in  A rtic le  16(1), (2) a n d  (4). ( • )  T he re q u ire m e n t 
covering  th e  d o c u m e n ts  re fe rred  to  in  th e  seco n d  in d e n t m ay  be w aived  in  th e  c ase  o f 
e x p o rts  o n  w h ich  th e  re fu n d  d o e s  n o t exceed  EUR 1,200; in  s u c h  cases, how ever, th e  
e x p o r te r  shall su b m it p ro o f  o f  p ay m en t. In  th e  case  o f  e x p o r ts  to  th ird  c o u n tr ie s  th a t  
a re  s ig n a to rie s  to  th e  C o n v en tio n  o n  a  C o m m o n  T ra n s it P ro ced u re , r e tu rn  c opy  5 o f 
th e  c o m m o n  tra n s it d o c u m e n t, du ly  s ta m p e d  by  su ch  c o u n trie s , a  p h o to c o p y  th e re o f  
cer tified  as  a  t ru e  copy, o r  a  n o tif ica tio n  o f  ex it f ro m  th e  c u sto m s office shall c o n s ti tu te  
s u p p o rtin g  d o c u m e n ts ; (b) w h e re  A rtic le s  36, 40  o r  4 4  apply, c o n firm a tio n  by  th e  
c u sto m s office re sp o n sib le  fo r ch eck in g  th e  d e stin a tio n  in  q u e s tio n  th a t  th e  co n d itio n s  
fo r th e  e n d o rs e m e n t o f  th e  re lev an t T 5  c o n tro l copy  by  th e  sa id  office have b een  
fulfilled; o r  (c) w h e re  A rtic le  3 6 (l) (a ) o r  4 0  app lies, th e  a cc e p ta n ce  ce rtif ic a te  p ro v id ed  
fo r in  A rtic le  45(3)(c), a n d  a  d o c u m e n t p ro v in g  p ay m en t fo r th e  su p p lie s  fo r v ic tua lling . 
( • )  F o r th e  p u rp o s e s  o f  th is  p a rag rap h , a  c e r tifica te  o f  ex it from  th e  c u s to m s  office 
to  th e  e ffec t th a t  th e  T 5  c o n tro l copy  h a s  b e en  du ly  p re s e n te d  a n d  s ta tin g  th e  serial 
n u m b e r  a n d  th e  office o f  issue o f  th e  c o n tro l copy  a n d  th e  d a te  o n  w h ich  th e  p ro d u c t 
le ft th e  c u sto m s te r r i to ry  o f  th e  C o m m u n ity  shall b e  e q u iv a len t to  th e  T 5  c o n tro l copy. 
P a rag rap h  4  shall app ly  a s  reg a rd s  th e  p re s e n ta tio n  o f  eq u iv a len t proof.



International Jurisdiction with Respect to Filing Lawsuit in Administrative Court

2. Ju d g m e n t o f  th e  Supreme Administrative Court
o f the Czech Republic (Nejvyssi spravni soud Ceske republiky),
File N o. 6  A ds 1 1 6 /2 0 0 9  o f  15 D e c e m b e r 2 0 0 9 3.

Key words:
administrative authority | self-employed person \ employed person \ moving within the
Community \ social insurance \ social security \ court

A b b rev ia tio n s :
CZE -  Czech Republic
EEC -  European Economic Community
EU -  European Union
Coll. -  Collection of Laws of the Czech Republic
SRS -  Act [CR] No. 150/2002 Coll., as amended,

C ode o f  A dm in istra tive  Justice

S ta te s  Invo lved : Czech Republic. Reference to  EU law.

L aw s a n d  R e g u la tio n s  A p p lied :4

>  SftS: Section 72(1).
>  C o u n c il R e g u la tio n  (EEC) 1 408 /71  on the application of social 

security schemes to  employed persons, to self-employed persons and 
to  their families moving within the Com m unity [EU]: Article 86(1)5.

3 D ecis ion  p u b lish ed  in: 4  S bi ' r k a  R o z h o d n u t I N e j v y S S I h o  S p r a v n I h o  S o u d u  

C e s k e  R e p u b l i k y  (C ollection o f  L a w s o f  S u p rem e  A d m in is tra tiv e  C o u rt o f  C zech  R e
p u b lic ), P raha : W o lte rs  K luw er C eska rep u b lik a  Ref. N o. 2013 (2010). T he rationes  
d ecid en d i w ere  a d o p te d  from : 16 (8) S ouD N f r o z h l e d y  308 (2010).
4 T he law s in d ic a ted  in  b o ld  le tte rs  w e re  d irec tly  c o n sid e red  in  th e  ju d g m e n t. The 
o th e r  law s m e n tio n e d  in  th is  a n n o ta tio n  w ere  m ain ly  u sed  fo r c o m p a riso n  in  th e  
re a so n s  o f  th e  N SS ju d g m en t.
5 O n ly  fo r co m p ariso n ; th is  law  itse lf  w as n o t app lied  in  th e  a n n o ta te d  N SS decision .
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Rationes Decidendi:
16.03. A social insurance lawsuit is filed on time if it is sent within the specified 

period to  the court or the administrative authority whose decision is con
tested (Section 72(1) of the SRS)6, but also it if is sent within the specified 
period to a corresponding authority or tribunal of another M ember State 
of the EU. This conclusion is based on Article 86 of Council Regulation 
(EEC) 1408/717 on the application of social security schemes to  employed 
persons, to self-employed persons and to their families moving within the 
Community [EU]8.

6 SfcS (cit.) S ec tio n  72  -  T im e  P eriod  fo r Filing L aw suit - (1) A law su it c an  b e  filed 
w ith in  tw o  m o n th s  a f te r  th e  p la in tiff w as se rv e d  w ith  a w ritte n  c opy  o f  th e  d ec isio n  o r  
a f te r  th e  p la in tiff w as no tif ied  o f  th e  d ec isio n  in  an y  o th e r  m a n n e r s tip u la ted  by  law, 
u n less  a  sp ec ia l s ta tu te  s tip u la te s  a n o th e r  tim e  p e rio d . T he law su it is filed o n  tim e  if  it 
is su b m itte d  w ith in  th e  s tip u la ted  t im e  p e rio d  to  th e  a d m in is tra tiv e  a u th o r ity  w h o se  
d ec isio n  is c o n te s ted .
7 The law  w as re p e a led  as  o f  1 M ay  2010.
8 C o u n cil R egulation  (EEC) 1408/71 (cit.) A rtic le  86  -  C la im s, D e c la ra tio n s  o r  A p 
p ea ls  S u b m itted  to  A u tho rity , In s ti tu tio n  o r  T rib u n a l o f  M e m b e r S ta te  O th e r  th a n  
C o m p e te n t S ta te  -  A ny claim , d e c la ra tio n  o r  ap p ea l th a t  sh o u ld  have b e en  su b m itte d , 
in  o rd e r  to  com ply  w ith  th e  leg is la tion  o f  o n e  M e m b e r S ta te , w ith in  a sp ec ified  p e rio d  
to  a n  au th o rity , in s titu tio n  o r  tr ib u n a l o f  th a t  S ta te  shall b e  ad m issib le  i f  it is su b m itte d  
w ith in  th e  sam e  p e rio d  to  a c o rre sp o n d in g  au th o rity , in s titu tio n , o r  tr ib u n a l o f  a n o th e r  
M em b e r State. In  s u ch  a  case , th e  au th o rity , in s titu tio n , o r  tr ib u n a l receiv ing  th e  claim , 
d e c la ra tio n  o r  a ppea l shall fo rw a rd  it  w ith o u t delay to  th e  c o m p e te n t au th o rity , in s ti tu 
t io n  o r  tr ib u n a l o f  th e  fo rm er S tate , e ith e r  d irec tly  o r  th ro u g h  th e  c o m p e te n t a u th o r i
tie s  o f  th e  M e m b e r S ta te  c o n ce rn ed . T he  d a te  o n  w h ich  su ch  c la im s, d e c la ra tio n s  o r 
ap p ea ls  w ere  su b m itte d  to  th e  a u th o rity , in s titu tio n  o r  tr ib u n a l o f  th e  sec o n d  S ta te  shall 
b e  c o n sid e red  as  th e  d a te  o f  th e ir  su b m iss io n  to  th e  c o m p e te n t a u th o rity , in s titu tio n , 
o r  tr ibunal.



Sua Sponte Registration 
of Tax Non-resident 
and Free Movement of Services

J u d g m e n t o f  Regional C ourt in  P ilsen {Krajsky so u d  v P lzni), Czech 
Republic, F ile N o. 57  C a  4 8 /2 0 0 8  o f  18 D e c e m b e r 2 0 0 9 :1

Key words:
Slovak citizen \ tax  non-resident \free m ovement o f  services \ obstacle to the free  
m ovement o f  services \ registration, tax  \ registration, sua sponte \ Tax Office \ sole 
proprietor

A b b rev ia tio n s :
S pD P  - Act [of the Czech Republic] No. 337/1992 Coll.,

as am ended, o n  th e  A d m in is tra tio n  o f  T axes a n d  Fees 
T E C  - Treaty establishing the European Com munities 
T F E U  - Treaty on the Functioning o f the European Union

S ta te s  Invo lved : Czech Republic; Slovak Republic; Reference to EU law.

Law s a n d  R e g u la tio n s  A pp lied :

>  SpD P: Act [of the Czech Republic] No. 337/1992 Coll., as amended, 
o n  th e  A d m in is tra tio n  o f  T axes a n d  Fees.

>  T E C : A rtic le  49 (before TFEU)2.

1 D ecis ion  p u b lish ed  in: 5 S bi' r k a  R o z h o d n u t i  N e j v y s s i ' h o  s p r a v n i ' h o  s o u d u  

C e s k e  r e p u b l i k y  [C ollection o f  L a w s o f  S u p rem e  A d m in is tra tiv e  C o u rt o f  th e  Czech  
R epublic), P raha : W o lte rs  K luw er C eska  rep u b lik a  Ref. N o . 2035 (2010). T he  ratio  d e c i
d e n d i  w e re  a d o p te d  from : 16 (8)  S o u d n i  r o z h l e d y  (2010).
2 C u rre n tly  A rtic le  56  o f  th e  TFEU.
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R ationes Decidendi:
17.01. Registration of a tax non-resident (in the present case, a Slovak citizen 

working as a bricklayer -  sole proprietor in the Czech Republic) by the 
Tax Office sua sponte under Section 33(14) of the SpDP3 is not an obstacle 
to  the free m ovem ent of services under Article 49 of the TEC (currently 
Article 56 o f the TFEU).

3 SpD P (cit.) S ec tio n  33  -  M an d a to ry  R eg istra tio n  o f  T axpayers -  [...] (14) I f  th e  tax  
payer fails to  re g is te r o r  re p o r t  h im se lf/h e rse lf , th e  ta x  a d m in is tra to r  reg is te rs  th e  tax  
payer su a  spon te  w ith o u t u n d u e  delay a f te r  th e  c irc u m s tan c e s  giv ing  rise  to  th e  said 

2 9 2  I ob lig a tio n  a re  e s tab lish ed  by  th e  ta x  a d m in is tra to r  [...].



Book Reviews

Nadezda Rozehnalova | Contractual Obligations
and  Legal Status T h e re o f...................................................................................... 295

M ichal Tomasek et al. | Czech Law between Europeanization
and  Globalization  ..................................................................................................  299

Ondrej Hamul'ak | Law o f  the European Union in the Case-Law 
o f  the Constitutional Court o f the Czech Republic:
Reflections o f the Membership and  Issues o f European Law
in the Constitutional C ase-Law ...........................................................................  302

Alexander J. Belohlavek | Private International Law
o f the Countries o f  Europe ....................................................................................  305

Alexander J. Belohlavek | Protection o f  Foreign Direct Investment
in the European Union ..........................................................................................  307

I 2 9 3

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w





Book Reviews

Nadezda Rozehnalova
Contractual O bligations and Legal Status 
Thereof
N adezda Rozehnalova, Zdvazky ze sm luv a jejich prdvn i rezim fse zvldstm m  
zfetelem  na evropskou kolizni upravu). [C ontractual O bligations a n d  Legal 
S ta tu s  Thereof (w ith  Specia l Regard fo r  E uropean C onflict o f  Law s Rules)].
Brno: Faculty o f Law, M asaryk University, 2010, 272 p p .1, ISBN: 978-80-210- 
-5240-6.

Professor Rozehnalova's work discusses highly topical issues. Such topicality is 
attributable in large part to the revolutionary changes in European conflict of 
laws rules in recent years, especially the transform ation of the Rome Convention 
on the Law Applicable to  Contractual Obligations of 1980 into a Com munity 
(now Union) act -  the Rome I Regulation [on the law applicable to  contractual 
obligations], which to  some extent carries fundam ental changes that affect the 26 
(or 27) states.2 In view of the nature o f the them e and the significant crosscutting 
nature thereof, we can hardly speak of the “uniqueness of the subject of 
discussion”. Nevertheless, the depth to which som e of the issues are discussed, 
even those often avoided by world-renowned authors, is such tha t we can refer 
to  a certain degree of uniqueness. This is mainly supported by (i) the w ork’s 
considerable topicality, verging on urgency, and (ii) the regrettably relatively low 
level of awareness am ong professionals. Unfortunately, this low level of awareness 
even affects a num ber of EU M em ber States, not to m ention non-M em ber States. 
This is because they are directly affected by the new contractual conflict o f laws

1 P u b lish ed  in  C zech . This p u b lic a tio n  is a lso m e n tio n e d  in  a sep a ra te  p a r t  o f  th is  
y earb o o k  [CYIL, Vol. II] (in  th e  b ib liography). This m o n o g ra p h  is th e  re su lt o f  th e  Re
sea rch  P ro jec t “T he  E u ro p ea n  C o n te x t o f  D ev elo p m en ts  in  C zech  Law  a fte r  2004”.
2  T he R om e C o n v en tio n  is ap p lied  in  27  s ta tes ; th e  R om e I R egulation , how ever, is 
n o t b in d in g  o n  D enm ark .
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rules whenever they enter the EU's com m on market, especially if disputes related 
to  their contracts are heard by courts (or to  some extent, by o ther bodies) in 
an EU M em ber State. Regarding this publication, I am impressed, for example, 
by Section II.1.1, as even erudite professionals are often unaware of the im pact 
that independent interpretation can have. The interpretation of legal concepts in 
the EU for the purpose of identifying the applicable law in the case of a conflict 
needs to be carried out entirely independently of any law. This is often difficult 
for experienced practitioners to understand, and even judges frequently find 
it very difficult to identify the limits and guidelines for such interpretation, as 
they are generally held captive by the sturdy shackles o f national law, with which 
they have worked throughout their lives. Autonom ous interpretations within the 
EU, especially autonom ous interpretations to  determ ine applicable law, are also 
(and perhaps especially) carried out independently o f the law that is (and for the 
needs o f a particular dispute will be) regarded as governing, as well as applicable 
substantive legislation. Such autonom ous application solely on the basis o f EU 
law is necessary even in those cases in which the parties choose the applicable 
law, by agreement, in their contract. It may be noted that, to  som e extent, it 
is not entirely clear where the author o f the work sees the difference between 
autonom ous interpretation and autonom ous qualification. For example, I believe 
that autonom ous qualification does not merely entail the “creation of uniform 
autonom ous concepts” as stated, for instance, in the title of Section II.1.1. That 
is no t to say that, on the basis o f the work, it can be implied in any way that its 
learned author does not see or is unable to  express the difference. This difference is 
indeed expressed in num erous places throughout the publication. To be sure, the 
author discusses autonom ous qualification in the abovem entioned section. In my 
opinion, however, it is perhaps som ewhat unfortunate that, just as autonom ous 
interpretation is addressed in num erous places in a highly qualified, correct and 
fitting manner, there was a missed opportunity  to  grant equal im portance to 
the significance of autonom ous qualification. By this I mean that perhaps this 
difference and the significance of these two very im portant areas could have 
been em phasized even more pronouncedly, so that the readers attention would 
have been drawn that m uch m ore to this difference. Then again, I concede and 
confirm that this subject has been subm itted fully in keeping with the purpose 
of the publication and the expected readership. In any case, we can round off our 
evaluation from this perspective by observing that this them e is a very pressing 
issue, and has been conceived in a highly skilled and lucid form.
The interpretation of num erous concepts and areas is plainly based on the following 
didactic order: (i) a doctrinal introduction to  the subject; (ii) case law (especially 
the case-law of the ECJ); and (iii) published views (foreign and domestic). This 
logical structure, which is doggedly adhered to  essentially throughout the work, 
and which provides a fundam ental logical thread, is testim ony to  the au tho r’s 
highly professional, and inherently consecutive approach. As a result o f this 
approach, using an appropriate com bination of in terpretation and citation, the 
publication is useful for educational purposes, for academic purposes and for 
general legal practice.
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The author, quite fittingly, has included an issue in Chapter II that may, at first 
glance, seem rather abstract and theoretical: the com petence of the European 
Community, and within the m eaning of the TFEU, the com petence of the 
European Union. The author distinguishes between these two areas very adeptly; 
she is aware of the need for such a distinction in light of the historical context of 
the approval and adoption procedure for instrum ents of European law. Yet this 
very difficult distinction is served in a m anner that in no way leaves the impression 
that it is purely academic discourse. O n the contrary, in this form, it can be used 
by professionals in the broadest sense, i.e. especially for purposes of practical 
application, because of its handy  and understandable context. This discourse has 
been included, absolutely correctly, in a discussion on the international element, 
as this is som ething tha t is unfortunately neglected by much of (domestic and 
foreign) legal theory, and even more so in practice, i.e. in the interpretation of 
num erous issues, it is not only possible, bu t imperative, to go to  the root o f the 
matter. It is necessary to refer to  the origins of the appropriate sources of European 
law, and to  the basis o f the com petence of the relevant Com m unity authorities to 
adopt them . This issue is considerably more significant in relation to European 
insolvency law, though it is equally im portant in contractual conflict o f laws rules 
(contractual obligations). The author recognizes this and draws attention to  it in 
a highly professional m anner by means of a discourse incorporated in a logical 
form, and quite evidently in connection w ith material best related to  the issue in 
question.
I am compelled to  m ention the maximum degree of transparency as one of the 
principal pluses of the whole publication. In term s of content, of course, the whole 
docum ent is interlaced with assessments o f the significance o f the conflict o f laws 
m ethod and the application thereof in various types of contractual obligations, 
and generally encompasses the necessary degree of abstraction. The author 
proceeds strictly according to  the content framework of the Rome I  Regulation 
(and naturally, the Rome Convention), which appears to  be the m ost logical and, 
moreover, m ost practical solution. Any o ther approach would probably have 
caused confusion in the discourse, unless the subject had been focused on a 
narrow er type of contractual obligation (which is no t the case here).
A nother area that should not be overlooked in Professor Rozehnalova's Zdvazky 
ze sm luv a jejich prdvn i rezim  is the interdisciplinary links w ith procedural 
law, particularly European civil procedure, within the m eaning of international 
law (international civil procedure). This work is inherently focused on conflict 
o f laws rules in their substantive scope. The links to the procedural field are 
only reflected to  a minimal degree, which is a great pity. O n the other hand, 
it is necessary to take into account the fact that, in term s of its them e, this is 
a narrowly targeted publication, and therefore any critical voice that could 
be derived from the evaluation under the preceding sentence of this review 
is not critically addressed to  the publication in question, bu t generally to  the 
relative absence of effort to interlink the substantive and the procedural as two 
sides of one and the same coin. Indeed, at this point, it should be noted that 
the author, who is also a recognized specialist in international (civil) procedural 
law, dwells on international civil procedure in this work, where space has 2 9 7
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perm itted. She expressly discusses the relationship between conflict o f laws rules 
and procedural rules, for example, in Section II. 1.4. Here, the author expresses 
the very fundam ental idea that "Conditionality on the basis o f  procedural rules 
determines the obligation and  possibilities o f  the judge regarding his application  
and knowledge o f  foreign law: whether he is ex officio required to applyforeign law, 
or applies it only on a proposal fro m  a party; whether he is required to determine 
the content o f  foreign law, or whether this obligation remains to one side? This is an 
assessm ent with which I agree, and shows that the author obviously understands 
the nature of the various concepts and individual problems to the finest detail 
and with great sensitivity, not only from the perspective of academic doctrine, 
bu t also in term s of everyday practice in law and application. Indeed, the author 
is known to be an experienced international arbitrator, and draws on her wealth 
of experience here at every step. The author rightly assumes that the resulting 
solution to  a num ber of qualification issues depends on the procedural basis and 
the space made available for this solution by the forum . The author postulates this 
explicitly, and does not neglect the im portance of procedural clauses and fo rum  
selection clauses. Likewise, where the opportunity is provided by the topic under 
discussion, the author seamlessly takes into account conceptual differences 
between continental civil law  and common law. The differences in this respect 
can be regarded as central to  the assessm ent of certain fundamental, debated and 
perhaps, to  a certain degree, critical issues in the field of “European international 
private law”. To some extent, it appears that num erous conceptual discourses 
are conducted on a platform of conflict between these two legal worlds, which 
differ even in such fundam ental m atters as the boundary between substantive 
and procedural areas, etc. The conflict o f rule issue in respect o f contractual 
obligations is testim ony to this. The author notes this discrepancy in key areas, 
such as overriding m andatory provisions (Section II.1.10), the regulation of which 
was probably that legendary stum bling block in the whole process o f formulating 
the proposal o f and approving the Rome I  Regulation as the curren t basic source 
in this field, w ith sim ultaneous temporary (albeit for a relatively long transition 
period) consideration o f the Rome Convention. The com bination of these two 
sources is discussed to the necessary extent and in a m anner which is im portant 
in term s of legal practice and from an academic perspective, and indeed, from 
an aspect necessary to m eet teaching needs (and for educational purposes in 
general).

[A lexander J. Belohlavek]

2 9 8  I
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Michal Tomasek et al.
Czech Law Between Europeanization 
And Globalization

M ichal Tomasek et al., Czech Law between Europeanization and  Globalization 
[Ceske prdvo  m ezi evropeizaci a  g lobalizaci\. Prague: Karolinum Press, 2010, 
368 pp., ISBN  978-80-246-178S-S.

This book has been prepared as a tribute to  the majestic 660th Anniversary of 
the foundation of the Charles University in 2008. The English edition has been 
preceded by four volumes of the m onograph titled "New Phenomena in Law at 
the Beginning of the 21st Century” and published in the Czech language. The 
reviewed book concurs to  the Czech m onograph series and provides a deep 
insight into the “hot topics” of the Czech law same as to its developm ent at the 
outset o f the new millennium, offering a dom estic perspective to the foreign 
scientific community.
As is the Anniversary of the Charles University, the extent o f the presented 
project is gargantuan. The head of the authorial team, Prof. Tomasek, put a great 
effort to  gather m ore than 60 o f the m ost prom inent legal scientists and scholars 
same as scholars specialising in linguistics, economy and philosophy at the law 
faculty of Charles University to  participate on this project, therefore this book 
provides no t only overview of the present legal status in the Czech Republic, but 
truly interdisciplinary and detailed analysis o f the presented topics.
The work is selected into four main sections, each precisely tailored by a working 
team  of authors. The first section deals with the issues of the historical impulses for 
the developm ent o f the law and provides the basic insight for the understanding 
of the direction of the developm ent o f the Czech legal system after the fall o f the 
Iron Curtain. It m ust be stressed that the authors have dedicated a significant 
part o f this section to  the developm ent of the constitutional law (section 1.2. 
(V. Kindi, P. Skfejpkova, K. Adamova, R. Seltenreich) and 1.3.(K. Adamov£, 
R. Petr as)) same as to the change in the perception of the proprietary rights (1.1. 
(K. Maly, L. Soukup, J. Kuklik)) with the onset o f the dem ocratic system. This 
is really crucial issue which has not been paid much attention in the foreign 
literature as this developm ent has given a fundam ental basis for the present legal 
state in the Czech Republic. A uthors are covering this developm ent also from the 
historical and political point o f view so the reader obtains a unique and complex 
insight into the issues in wider context.
Second section of the book deals w ith the topic of the transform ation of public law 
from the perspective o f the Czech integration into the European framework. The 
process of Europeanization has a fundam ental im pact on the Czech domestic law 
and the authors (M. Tomasek, D. Cisafova, T. Gfivna, J. Herczeg, O. Sovova) have 
highlighted this im pact from two different perspectives. The first one deals with 
the process of Europeanization of the crim inal law, where is provided a detailed 
insight into the evolution of the cooperation in the crim inal m atters among

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw



Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w Book Reviews

3 0 0

the European countries same as the relationship between the national criminal 
law and the EU law. Importantly, authors deal with the issues of the relation 
between the process of Europeanization of the crim inal law and the protection 
of fundam ental rights and freedoms in the Czech Republic, especially from the 
perspective o f the relation between the Czech Constitutional C ourt and the ECJ. 
A uthors highlight interesting dom estic case law reflecting the European doctrine 
and dem onstrate the different attitude of the Constitutional C ourt in relation to 
the instrum ents of the first and third pillar. Further, the section deals w ith the 
issues of the im plem entation of the European crim inal law instrum ents into the 
Czech law, especially in relation to the European Arrest W arrant which has been 
accom panied w ith the respective am endm ent o f the dom estic Criminal Code 
and the Code o f Criminal Procedure same as C harter o f the Fundamental Rights 
and Basic Freedoms. These am endm ents have been subject to a wide political 
debate and the authors are dealing with the process of its im plem entation in 
great detail - especially with the fundam ental issues of possibility to surrender 
the Czech citizen to  another EU M em ber State and the argum entation of the 
Constitutional C ourt in this regard. Last part o f crim inal section deals with the 
issues of the criminal liability of the legal entities in the Czech Republic de lege 

ferenda, as this question is being discussed am ong the legal society in the Czech 
Republic since the end of the 1990s and up to  now, this concept has not been 
introduced to  the Czech law yet. A uthors (J. Jelinek, K. Beran) of this section 
provide description of the unsuccessful attem pts to introduce various concepts 
of the crim inal liability and its constructive criticism. A persuasive spectrum  of 
argum ents why introduce this kind of crim inal liability is being provided same as 
possible models for the implementation.
The public law section also includes a topic covering the issues of role o f the 
courts in the protection of the environm ent (M. Damohorsky, M. Sobotka, V. 
Stejskal, K. 2akovska, H. Miillerovd) and also issues of the Czech tax law in the 
context o f the law of the European Union.
In the tax section the authors (M. Bakes, R. Bohid) provide really interesting 
overview of the basic principles and m echanism of the functioning of the Czech 
law system and current topics which are being confronted with the overview 
and trends in the tax law of the European Union (understood as a tax system of 
the individual M em ber States and of the EU itself) and the facts lead them  to 
the conclusion that the tax burden is being shifted from direct taxes to indirect 
ones as an outcom e of the European harm onisation of the system of the indirect 
taxes. As a conclusion, sum m arization of the problem s and challenges of the 
Czech tax law within the system of the European Union law and its cope with the 
supranational requirem ents is being presented.
This section also projects the process o f globalization as an im portant factor for 
transform ation of the public law, covering the issues of the role o f the general 
international law in the post-m odern period of fragm entation of international law, 
where the authors (P. Sturma, V. Balas, V. Bilkova, V. Honuskova, S. Hybnerova, 
J. Ondrej) specifically analyse the issues of norm ative conflicts followed by the 
specific issues of self-contained regimes on the unity of the international legal 
order. An extensive analysis of the norm ative conflicts and its interpretation



Book Reviews

in light o f the case law of different international courts is being provided. The 
authors of this section comes to  the conclusion that the fragm entation of the 
international law in itself is no t a process which leads to  the perdition of the 
system itself, as the self contained regimes do exist on the fundam entals of 
the general public international law, which provides instrum ents enabling the 
m aintenance of the synergy o f the whole system.
The last section of the book deals with the extensive area of the transform ation 
of the private law in the Czech Republic which is currently being influenced with 
an extensive debate over the recodification of the private law, including the topics 
from the commercial law especially the issues of the corporate veil piercing (S. 
Cerna), obligations resulting from torts (J. Dvorak, P. Tegl), law of contracts, 
whereas this section includes an interesting com parison w ith Anglo-American, 
French and G erm an doctrines and case-law. O ther subsections deal with issues 
of private international law and its codification within the EU (M. Pauknerova), 
recodification of the Czech family law (D. Frintova, O. Frinta), reflection of 
globalization in Czech labour law (M. Belina) and Insolvency in the European 
context (F. Zoulik).
Particularly interesting is the section dealing with the polemics of the need for 
the recodification o f the Czech private international law in the European context, 
as the Czech private international law, even being one of the first of its kind 
codifications in 1963 is still being regarded as solid standard even in the foreign 
literature. M. Pauknerovi asserts the question, to  which extent it is possible to 
unify the private international law at the level of the European Union and what 
significance can be assigned to the dom estic codification of this branch o f law in 
individual EU M em ber States. An outlook and argum ents for the recodification 
of the dom estic legislation as a an integral part o f the codex of the private law 
is provided. Further the description of the theoretical backgrounds of the new 
trends in the codification of the private international law in the EU m em ber 
states are being analysed, including the inclusion of the general institutes of the 
private international law such as qualification, overriding m andatory rules, etc. 
directly into the codification of the substantive law, criticism of the introduction 
of the influence of the Anglo-American concept o f the differentiation and 
fragm entation of the connecting factors same as o ther im portant and relative 
novelties being introduced within the EU private international law. Taking the 
institutional basis in the Art. 65 o f TEC, the authors lead us through the evolution 
of the system of the European Private law up to the current state o f proceedings, 
providing a division of the EC regulations according to  its general or particular 
applicability, and sum m ing up the upcom ing legislation in the area sketching 
the main trends and politics in the area. Finally the author arrives at a very 
interesting conclusion, that due to  the specific features o f private international 
law resting upon the proximity of the patterns of the dom estic rules in various 
countries, these rules could exist independently on the other norm ative (social, 
political, economical) systems. Further as an im portant feature of these rules is 
being highlighted its neutrality because these rules just minister to  identify the 
relevant substantive rules. As the author rightly construes, such prerequisites 
are extremely im portant for successful unification of the systems within the EU.
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As is apparent from the aforementioned, the presented book provides a very 
wide coverage of issues elaborated by a group of scholars and therefore it is not 
possible and not even viable to deal w ith each of the subsections in this review 
in greater detail. Each section is accom panied w ith the selected bibliography 
encompassing primarily the Czech bibliography relevant for the given topic, 
providing an indispensable source for researchers and com parative studies.
As a conclusion it m ust be stated, that the reviewed publication provides an 
invaluable tool for all foreign scientist and lawyers interested in the current 
status of the evolution of the Czech law, whereas it covers m ost of the topics 
with a comparative approach providing a better understanding of the examined 
legal institutes to  the readers who are not acquainted in detail with the basic 
principles of the Continental law systems and sim ultaneously presents to  the 
foreign readers the com pendium  of state of art o f legal science elaborated by the 
scholastic display-case of the law faculty o f the Charles University.

[A lexander J. Belohlavek]

Ondrej Hamulak
Law of the European Union in the Case-Law of 
the Constitutional Court of the Czech Republic: 
Reflections of the Membership and Issues 
of European Law in the Constitutional Case-Law

Ondrej H amulak, Prdvo Evropske unie v jud ika tu fe  Ustavmho soudu Ceskd 
republiky: Reflexe clenstvi a otdzek evropskeho prdva v ustavnl judikature, [Law 
o f  the  E uropean U nion in  th e  C ase-Law  o f  the  C o n stitu tio n a l C ourt o f  the  
Czech Republic: R eflections o f  the  M em bersh ip  a n d  Issues o f  E uropean  Law  
in  the C onstitu tiona l Case-Law]. Praha: Leges, 2010, 256 pp., ISBN: 978-80- 
-87212-43-1.

The book "The law of European Union in the case law of the Constitutional 
C ourt o f the Czech Republic: Reflection of m em bership and issues concerning 
European Law in constitutional case law” is the first m onographic study in the 
Czech Republic dealing w ith questions of European integration in connection 
with key decisions of the Constitutional C ourt o f the Czech Republic.
The m onograph is divided into three parts. Each part o f the book begins with a 
brief prologue outlining issues discussed and concludes with the epilogue with the 
author's conclusions, generalizations and considerations for future development. 
The first part entitled “European Com m unity and European Union, nature, 
relationship and tools of their legal functioning” concerns general questions of
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European integration necessary for better understanding the following analysis 
of the practice of the Constitutional C ourt of the Czech Republic. The author 
has managed to  make brief, clear and understandable introduction to the 
basic concepts and relations concerning European institutions and European 
law determ ined by their supranational nature. In particular he focused on the 
distinction between the European Union and the European Com munities, 
between EU law and EC law, as well as on fundam ental changes brought about 
by the Lisbon Treaty.
The focus of the reviewed book lies in its second part. The author takes into 
account the key decisions of the Constitutional C ourt dealing with various 
aspects of European integration and effects of European law, especially cases 
known as Lisbon Treaty /., Lisbon Treaty II., Squeeze-out, Sugar Quotas, European 
Arrest Warrant and Drug Ordinance. The m ethod used is not limited to the 
chronological description of individual decisions of the Constitutional Court, but 
analysis of these decisions is divided into several them atic areas. In this part there 
are subsequently discussed the issue of influence of the European law over the 
national legal order before accession to the EU and also the impact of such law 
after accession, which is obviously a crucial issue. The question of the relationship 
between Czech and European law is then analysed at the level of the constitutional 
basis for the functioning of European law, at the level of relationship between 
European and national constitutional law, at the level of limitation of direct 
applicability of the European law and at the level of possible use of European 
law as a criterion for adjudication of a constitutional conformity of a national 
legislation.
Besides the analysed decisions of the Constitutional Court, the author also 
works with an impressive am ount o f research literature. He introduces scientific 
debates and disputes concerning controversial law issues and he adds his 
own opinions and observations. As an example we can m ention the dispute 
concerning constitutional base for incidence (effectiveness) of European law in 
the Czech legal order running between (as author labels) “internationalists” and 
"communitarists", in o ther words the dispute about the interpretation of Art. 
10 and Art. 10a of the C onstitution of the Czech Republic. The author prefers 
the concept o f self-enforceability o f European law w ithout need of specific 
constitutional provision concerning effectiveness of European law in national 
legal order (something like "incorporation clause”). We can agree with the 
author that a sufficient constitutional base for effectiveness of European law in 
the national legal order should be found in the A rt. 10a of the Constitution (i.e. 
the provision enabling transfer o f com petencies of the national state authorities 
to the supranational institution or organization), in spite o f the fact that there 
is no wording about functioning of European law in the national legal order in 
that article. The Constitutional C ourt also took the same position in the Sugar 
Quotas decision, stating that “Art. 10a of the Constitution of the Czech Republic 
thus operates in both directions: it forms the normative basis for the transfer of 
powers and is sim ultaneously that provision of the Czech Constitution which 
opens up the national legal order to  the operation of Com m unity law, including 
rules relating to  its effects within the legal order". I 3 0 3
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The third part deals with one of the crucial issues of constitutional law and 
political science at all, namely the question of sovereignty of national states in 
the process of European integration. The author considers, whether European 
integration can be regarded as a threat to the sovereignty of M em ber States, and 
he is right, that the answer depends on how we actually understand the concept 
of sovereignty. The theories speaking about the “erosion" of state sovereignty in 
the environm ent of European integration and the need for redefinition of the 
“state sovereignty" concept in classical m eaning are presented and com m ented 
on by the author. In this context, the key findings of the Constitutional C ourt 
in the cases of Lisbon Treaty I. and Lisbon Treaty II. are discussed in details and 
the author analyses the "pool sovereignty” doctrine adopted by the C ourt. In 
the key part o f the Lisbon Treaty I. decision the Constitutional C ourt concludes: 
“The European Union has advanced by far the furthest in the concept of pooled 
sovereignty, and today is creating an entity suigeneris, which is difficult to  classify 
in classical political science categories. It is m ore a linguistic question as to 
whether to  describe the integration process as a “loss" o f part o f sovereignty, or 
com petences, or, som ewhat m ore fittingly, as, e.g., "lending, ceding" of part o f the 
com petence of a sovereign. It may seem paradoxical that the key expression of 
state sovereignty is the ability to dispose of one’s sovereignty (or part o f it), o r to 
temporarily o r even perm anently cede certain competences".
The author supports the concept of pooled sovereignty, whereas he understands 
the sovereignty as the ability to  ensure reproduction of values and goals o f society, 
which can be attributed not only to  m em ber states but also to supranational 
entity as itself. But this sovereignty is, according to the author, conditioned by 
fulfilling the tasks that the EU should provide and ensure.
Finally we can conclude that the author compresses a remarkable am ount of 
material into a short space w ithout losing clarity, intelligibility and readability 
o f his book and w ithout unacceptable simplifications. The author provides clear 
and concise analysis of the decision-making o f Constitutional C ourt in European 
law cases with very rich research background. He managed to  capture and 
highlight key aspects concerning European integration in each analysed decision 
and provided us with a useful way to  understand and think about the European 
integration process in the context o f national constitutional law.

[Dr. M ich a l B arton, Ph.D.)
Research assistant to the chair o f  constitutional law a t the Faculty o f  Law
o f  Palacky University in Olomouc, m em ber o f  the working com m ittee o f  the
Legislative Council o f Czech Government.

3 0 4
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Alexander J. Belohlavek 
Private International Law 
of the Countries o f Europe

M ezindrodm  prdvo soukrome evropskych zem i [Private In tern a tio n a l L aw  o f  
The C ountries o f  Europe}. Praha: С. H. Beck, LXVI and  1196 pp., 978-80-7400-
309-73.

This book is no doctrinal exposition of private international law. It is neither a 
book on EU law, as the title could possibly (misleadingly) imply. It is a rather 
unique publication (both in the international and in Czech bibliography in 
law), a collection of national rules on private international law applicable in the 
countries o f the European continent. It is not a m ere collection o f  laws, though. It 
is a com prehensive selection of substantive as well as procedural rules, including 
rules regulating labour law, family law and other areas of law in connection 
with the so-called international element, as they are part of the legal systems of 
individual countries. The author has included both EU M em ber States and third 
countries. Many global publishers naturally like publishing various collections of 
national laws applicable in the individual areas of law in individual countries and/ 
or regions. The rules on private international law (conflict-of-law rules o r conflict 
rules) are, however, not exactly on the radar screen of these publishing houses. 
The only comparable publication was probably issued by С. H. Beck + Stampfli 
Cie in 1997. The last none is, nonetheless, much less com prehensive than 
Belohlavek’s publication issued in 2010. Moreover, chapters on the individual 
countries and regions also include a foreword presenting the history and the 
national doctrines of private international law. Obviously, the publication is 
especially valuable for the translations o f the laws contained therein. The author's 
choice of term inology is based on the com bination of purely linguistic m ethods, 
doctrinal and substantive interpretation, choice of term s relying on dom estic and 
international case law, extensively cited on a num ber of occasions. The individual 
chapters also include an overview of treaties relating to  the particular countries, 
detailed overviews of the institutions authorized to issue apostilles4 under the 
1961 Hague Convention (HCCH) in the M em ber states of the cited Convention, 
overviews of the pivotal national bibliography and often references to  websites. 
In other words, the publication is m ost valuable bo th  for academics and for all 
practicing lawyers, including notaries, judges o r public authorities.
Although the author has also included certain regional interstate treaties, such 
as agreem ents on judicial and legal cooperation between Nordic countries, it is 
apparent that for instance French-speaking or largely French-speaking countries

3 P u b lish ed  in  th e  C zech  language.
4 U p d a ted  overv iew s like th e se  are , a cco rd in g  to  th e  availab le in fo rm a tio n , availab le 
fo r in s tan ce  only  in  A u stria n  lite ra tu re ; o th e rw ise  th e  re sp ec tiv e  in fo rm a tio n  m u s t be  
u sually  lab o rio u sly  sea rc h ed  in  th e  n a tio n a l so u rces , o n  th e  w ebsite s  o f  th e  ind iv idual 
n a tio n a l c e n tra l a u th o ritie s  etc. 3 0 5
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were allotted much less space. From the countries o f the European continent 
(including Eurasian countries such as Russia and Turkey, both of which are fully 
covered), namely W estern Europe, the author entirely om itted Luxembourg 
whose private international law definitely cannot be disregarded as unim portant. 
The chapter on French laws and regulations is rather brief too. That com es as 
no surprise because French law contains no special com prehensive collection 
of conflict-of-law rules o r rules especially applicable to proceedings w ith an 
international element. Nonetheless, the author still could have expanded, for 
instance, the com m entary on certain principles or judicial practice in France. 
Such analysis is incorporated in the chapter on French private international 
law; but w ith respect to  the specific features of the French approach, the author 
could have provided m ore detailed inform ation. Similarly, chapters on the CIS 
countries contain no inform ation on Belarus and Moldova, whereas Russian and 
Ukrainian laws and rules are translated and com m ented on in great detail, just 
like the laws of the Baltic countries. Perhaps the two missing countries will be 
included in a future update (if any). Books like this one necessarily require more 
frequent updates as the individual laws are subject to  frequent am endm ents. 
M ore changes will probably also result from  the fact that the region in question 
is largely subject to EU law (with effect for EU M em ber States). Unfortunately, 
the author does not disregard the influence of EU law on conflict-of-law rules 
in the M em ber States and he frequently refers to the form er in his detailed 
footnotes and other com m ents related to the particular rules in question, as they 
are reflected in the currently reviewed book.
It is therefore a m ost elaborate book for a wide spectrum  of readers. It will be 
interesting to  see whether the author, whose works are published in various 
countries, will also present a translation of this book into a foreign language and 
how often the publication will be updated. We can definitely declare this book 
the first of its kind in the Czech Republic and possibly very uncom m on in other 
countries too.

[Kvetoslav Riizicka]
Professor, Dr. o f law, Ph.D.; D epartm ent o f Int. Law, Faculty o f  Law, 
University o f  West Bohemia and the Dean o f the same Faculty o f  Law; 
Dept, o f Commercial Law, Faculty o f Law Charles University in Prague, 
lecturing private international law and  international civil proceedings, 
arbitration, international commercial law, arbitrator.
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Alexander J. Belohlavek

Protection of Foreign Direct Investment 
in the European Union

Alexander J. Belohlavek, Ochrana pnm ych  zahranicmch investic v Evropske unii 
[Protection o f Foreign Direct Investment in the European Union], Praha: С. H. 
Beck, 2010, 416pp., ISBN: 978-80-7400-34S-S.

The author is an internationally renowned Czech professor and attorney. His 
book is neither a textbook, nor a treatise on the law of investm ent protection, 
as such, provided for in international treaties. A great many publications on this 
topic, interesting and attractive from the perspective of both  academic interest 
and practice, have been published in the Czech Republic, w ritten by other 
authors. The author himself has long had an interest in investm ent protection, 
and analyses of this particular topic have also been incorporated in his num erous 
publications on arbitration.
To a certain extent, his present m onograph follows on from these publications; 
the author reports on the present state o f the protection of investments under 
international treaties in the ever-strengthening European Union. The author keeps 
pace with all the rapid changes, which is, close on the heels of the Lisbon Treaty, 
a task which is harder than ever. He correctly points ou t that the protection of 
international investments under bilateral treaties has developed and intensified. 
Arbitral tribunals attached to  International Cham ber of Com merce and the 
International Centre for the Settlem ent of Investm ent Disputes, belonging to  the 
W orld Bank Group, have helped to  establish the interpretation of the individual 
legal concepts, despite the fact that the wording of the international protection 
treaties is not entirely uniform.
Nonetheless, the author does not em bark on any substantial criticism. It seems 
that the privileged protection of foreign investors is, in his opinion, characteristic 
o f the present state o f affairs. In that connection, I could imagine a few more 
paragraphs presenting different perspectives, no t along the outdated socialist 
lines of "state sovereignty over resources” bu t instead pointing out the excessive 
protection accorded by dispute resolution authorities to investors, to the 
detrim ent o f im portant public interests. I would like to  em phasize that these 
doubts were the reason why the efforts to  supplem ent and gradually replace 
the convolution of bilateral international treaties on investm ent protection 
w ith a multilateral treaty under the auspices of the O rganization for Economic 
Cooperation and Development or the W orld Trade O rganization ultimately 
failed and subsided.
The degree of participation o f the EU M em ber States in the international treaties 
on investm ent protection has always varied. Countries of W estern Europe 
used to  conclude international treaties on investment protection with other
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countries especially with the aim of supporting their own investors. Conversely, 
post-socialist states of Central Europe, the Baltic States and the Balkan States 
have entered into these treaties especially in order to  attract foreign investm ent 
that would contribute to  the developm ent o f their economies. Over the last 
few years, the situation has reversed. The W est is seriously in debt, and more 
and m ore investors and investments are com ing from Asia or other, formerly 
poor, countries. The author sum m arizes these changes and contem plates the 
consequences (still not perceived by us with full clarity) for international law on 
investm ent protection. I would like to add that the crisis of the single currency in 
the past few m onths has resulted in yet further developments.
The European Union has (or at least endeavours to have) more and more matters 
under its command. Years ago, the European Com mission expressed its doubts, 
which the C ourt of Justice substantially confirmed, that by adopting certain rules 
relating to international treaties on investment protection, the M em ber States 
violated o r jeopardized EU law. The powers o f the European Union in the area of 
international protection of investments were strengthened by the Lisbon Treaty 
a year ago. The author subjects the recent and current measures adopted by 
the European Union in connection with the obligations of the M em ber States 
arising from investm ent protection to  rather fierce criticism. Unqualified and 
absolute preference accorded to  European Union law as the law of a transnational 
organization over international com m itm ents binding on the individual M em ber 
States can result in violations of these com m itm ents, casting doubt on the 
trustw orthiness of European states. It is also uncertain which approach will be 
adopted in relation to  the future application of investm ent protection treaties 
between the EU M em ber States and their investors, who profit from the free 
movem ent o f capital as the fundam ental economic freedom.
Considering the unfavourable situation of many European countries, the 
pressure on new negotiations of international treaties on investm ent protection 
often jeopardizes their economic and political interests, which, after all, are 
difficult to  define even at the national level. M ore intensive participation of the 
European Union in these bilateral treaties is also difficult to  envisage. It could 
be hard to  find the proper pan-European approach; the views adopted by the 
individual European countries could vary too much, or even contradict each 
other. Moreover, it is by no means clear to what extent the im portan t third (non
member) states would accept such an “upwards” transfer o f powers. After all, 
even the M em ber States themselves apparently hesitate to give up all their cards 
to the European Union. I often ask myself why the M em ber States, under these 
circumstances, still accept the frequent modifications of the founding treaties 
and thereby acquiesce to the ever m ore oppressive “tightening of the screws".
For me, as a teacher o f EU law, it is refreshing to  see that the European Union’s 
engagem ent in investm ent protection has not been particularly welcomed, which 
is clearly confirm ed by the network of bilateral treaties concluded by the M em ber 
States w ith other M em ber States, as well as non-m em ber states. This particular 
field of law has been accompanied, from the very beginning, by too m uch praise 
for European integration. It is generally desirable to carefully consider the 
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Union, both generally and specifically in relation to  non-m em ber states. W e have 
to  bear in m ind that there are several extensive networks of bilateral international 
treaties: double taxation prevention treaties, social security treaties, and treaties 
on individual types of interstate carriage (indeed, the intervention of the 
European Com m unities in the negotiation process and in the application of the 
last m entioned category of treaties by M em ber States vis-a-vis non-m em ber 
states has an even longer history).
Nonetheless, these general com m ents do no t change the fact that the publication 
under review represents a fundam ental contribution to the Czech m onitoring of 
international law on investm ent protection. The author devotes a substantial part 
o f the book to  a num ber of recent cases adjudicated by the C ourt o f Justice and by 
authorities with jurisdiction over international investment disputes, highlighting 
many of the connections.

[Filip Krepelka]
Assistant Prof. Dr. Filip Krepelka, Ph.D., teaches a t the Law facu lty  o f the 
M asaryk University in Brno, he is giving lectures on the EU Law, Law o f 
the Global Economic Integration and  M edical Law. He focuses inter alia 
on the problematic o f  the free  m ovement o f  services and the EU language 
regimes. Formerly he was acting as an assistant, respectively as an expert 
a t the Constitutional Court, respectively a t the Supreme Administrative 
Court.
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Comments on Prof. Oskar Krejci’s 
“Geopolitics and International Law”
An interesting paper by the prom inent Czech political scientist and theorist 
of international relations, Professor Krejci, published in the first edition of 
our Yearbook, has prom pted me to  make a num ber of com m ents from the 
perspective of international law theory. It should be noted that international law 
experts address globalization, as well as globalist geopolitics to  som e degree, 
as evidenced, for example, by a significant study published in 2006 by the UN 
International Law Com m ission1.
Globalization affects international law, for instance, by governing ever more 
social and international relations.
Professor Krejcl’s study deals w ith the future of international law from  the 
perspective of globalist geopolitics and political science.
Fragmentation leads to legal pluralism, with the constant use of general 
international law sources. In the second half of the 20th century, the scope of 
international law increased, expanded and diversified dramatically, giving rise 
to  certain problems. The Com mission attem pts to examine and address these 
problems.
The form ation and evolution of international law is influenced by multiple 
factors stem m ing from the environm ent in which it is applied, and hence by 
globalization. These factors include: 1. ideological or philosophical factors, on 
which international law was and is based (such as the im pact of Christianity);
2. importantly, the characteristics of the global political system, also influenced 
by its determ inants, and the forms of this system, such as multipolarity, bipolarity

1 See M a r tti  K oskenniem i, R ep o rt o f  th e  S tu d y  G roup  o f  the  In te rn a tio n a l L a w  
C om m ission  f in a l iz e d  F r a g m e n t a t i o n  o f  I n t e r n a t i o n a l  L a w : D i f f i c u l t i e s  

A r i s i n g  f r o m  t h e  D i v e r s i f i c a t i o n  a n d  E x p a n s i o n  o f  I n t e r n a t i o n a l  L a w , 

H elsinki: Erik C a s t^ n  In s titu te  o f  In te rn a tio n a l Law  a n d  H u m an  R ights (2007). See 
G en era l A ssem bly, Official R ecords, 61st S ession , S u p p le m en t N o /A /6 1 /1 0 .
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and hegemony; 3. the effect o f countries’ internal systems; 4. geographical 
factors, or geopolitics (as discussed by Prof. Krejci); 5. the im pact o f the scientific 
and technological progress and developm ent o f warfare on the developm ent of 
international law; and other factors2.
It is very difficult to categorize and identify the scale and im pact o f various factors 
on the formation, interpretation and application of international law, and on the 
developm ent and perception thereof in a broad, legal philosophy sense.
These factors, along with economic and military factors, can perhaps be expressed 
by the term , "strength and power" The above factors, especially in a network of 
political relations, are formed in the process of societal organization according 
to the axis of power. According to political scientists, “power is the m ental and 
physical ability o f the actors (especially states, author's note) to achieve the desired 
effects and act freely. Power is therefore the ability, when necessary, to overcome 
resistance and achieve control, o r influence the actions of the actors. As a social 
phenom enon, power aids the functioning of society: since it ensures the stability 
of the fundamental relationships of individuals, groups and classes in society, 
and sometimes fundamental changes in those relationships, generally speaking, 
politics (power) is therefore a source of stability and dynamism in the fulfilment of 
com mon goals -  the internal safeguarding of conditions for the lives of individuals. 
Power helps achieve the necessary harm onization of cooperation and balance of 
pressures in the practical activities o f individuals and groups”3.
This understanding goes som e way to  explaining the emergence, evolution and 
developm ent o f international law, the formation, application and interpretation 
thereof in political or international political relations, and in the stability and 
dynam ism thereof within an internal and external social policy environm ent. 
The well-known Czech authors Cepelka and Sturma simply highlight the material 
conditions for the emergence of general applicable international law in the late 19th 
century, essentially upon the completion of colonization or division of the world 
(this factor essentially reflects a number of environmental factors, as discussed 
here). Such expansion and superpower conflicts, along with certain issues of 
technical progress and improvements in equipment, connected the geopolitical 
world; the international division of labour and economy, especially among the 
European powers, was formed, and gave rise to Europe acting in concert, which 
transformed into global concerted efforts. Here, rules of general international law 
or the international legal order are formed, and on this basis are a legally mediated, 
superstructure reflex to the social policy superstructure of the time.
These ideas accurately reflect the birth of general international law4. They 
recalled such fundam ental principles of international law as usus generalis {usus 
longeus) and opinio necessitatis generalis as essential law-forming elem ents of 
the em erging general law of a custom ary nature, which, however, was developed

2 See Jan A zud , P rdvo a  prostred ie  (L aw  a n d  th e  E n v iro n m en t)(m a n u scrip t), available 
in  h a rd co p y  in  th e  A rch ive  o f  th e  In s titu te  o f  S ta te  a n d  Law, Slovak A cadem y  o f  Sciences.
3 See O s k a r  KREjdf, M e z i n a r o d n i  P o l i t i k a , Praha: V ictoria  Pub lish ing  238 (2007).
4 See C e s t m I r  C e p e l k a , P a v e l  S t u r m a : M e z i n a r o d n i  p r a v o  v e r e j n £  {Public  
In te rn a tio n a l Law ), P raha : С . H . Beck 16-17 (2008).
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through international treaties and unification, binding, especially at the 
beginning, on certain states.

I I I
According to Professor Krejci, the idea of the formation of m odern international 
law has the same basic power feature as the whole world political system: it is 
Euro-centric, primarily reflecting the values and interests of W estern, West 
European and N orth American civilization. Therefore, he claims, third-world 
countries started to  prom ote new law after the age of colonization, but this did 
not correspond with the understanding of the powers, which view, for example, 
UN General Assembly resolutions as a path to contract law. He construes new 
international law as law that should be universal, or at least representative in a 
transnational sense; he believes that it should be neither Euro-centric, rejected 
by those states, nor customary law to which they did not contribute5, which is an 
acceptable argument.
O f the reflections on the future of international law, an interesting opinion is put 
forward by the American authors Henkin, Pugh, Schachter, and Smith6, because 
they employ a distinctive approach to the historical stages of the development of 
international law. Professor Henkin splits international law into law before and after 
the Second World War, and notes that the Allied victory gave rise to  a new order 
introducing major changes to international law, represented by the UN Charter, 
the formation of the UN, and the objectives thereof. However, he claims that the 
Cold W ar underscored ideological differences in the approach to  international 
law in general, limiting it to the modest development of new standards for 
institutions and procedures, emphasizing other entities with special agreements 
of minimum value. This is how he evaluates the rule of law in international law 
and international relations. This author clearly highlights the impact of ideology 
and its environm ent on international law as one of the factors o f the environm ent 
in which international law existed. He also draws attention to  the changes that 
occurred after the Cold War.
Before we consider the prediction of international law and the nature thereof 
offered by Prof. Krejci in his scenarios o f global development7, it should be noted 
that theories of international law from the age of bipolarity, particularly the 1960s 
and 1970s, reflected on the nature of international law8.
It is worth recalling the theories o f solidarity (Duguit, G. Scelle) and the revival 
of natural law theories relating, in part, to international law (e.g. Lauterpacht,

5 O s k a r  K r e j c i ,  su p ra  n o te  3, a t 238.
6 See L o u is  H e n k i n ,  O s c a r  S c h a c h t e r , H a n s  S m i t ,  I n t e r n a t i o n a l  L a w  C a s e s  

a n d  M a t e r i a l s  ( A m e r i c a n  C a s e s  B o o k  S e r i e s ) ,  St. Paul, M in eso ta : W es t G ro u p  
P ub lish ing , C o. (3rd ed . 1993).

7 See O sk a r K rejci, G lobalistic  a n d  In te rn a tio n a l L aw , in  I. C z e c h  Y e a r b o o k  o f  

I n t e r n a t i o n a l  L a w , S e c o n d  D e c a d e  A h e a d : T r a c i n g  t h e  G l o b a l  C r i s i s , N ew  

York: Juris P ub lish ing , Inc . 207, 217 (A . B6lohlavek, N . R ozehnalova eds., 2010).
8 See Ja n  A z u d , Z a s a d y  m e d z i n a r o d n e h o  p r a v a  ( N i e k t o r e  p r o b l e m y  i c h  

o b s a h u , p o v a h y  a  v y k l a d u ) (P rinciples o f  In te rn a tio n a l L a w  (Som e P rob lem s o f  its 
C onten t, N a tu re  a n d  In te rp re ta tio n )), Bratislava: V eda SAV 22-33  (2008). 3 1 5
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Brierly), which argue that the basis of effectuality in international law is the "the 
will o f the international com m unity”.
According to Rosalyn Higgins9, UN General Assembly resolutions are not legally 
binding per se, but influence the law-making process and are a rich source of 
evidence of the evolution of customary law. Richard A. Falk argues that there 
is a discernible trend from consent to consensus as the basis o f international 
liability, and that consensus means the prevailing majority, the predominance of 
something more than a simple com m itm ent, but something less than unanimity 
or universality10.
Tendencies can be identified in the way the rise of global international law is 
understood. Below are some such opinions. An interesting concept is advocated 
by the American scientist Wolfgang Friedman, who considered the transformation 
of the “international law of coexistence", as advanced in the then Marxist doctrine 
of international law (author’s note), into the “international law o f cooperation”, 
reflecting the “horizontal expansion of international law by incorporating new 
countries outside the European tradition, and its vertical expansion”, by regulating 
new areas of international activities. Friedman represents a trend known as legal 
functionalism, focusing on how the law operates.
It is worth noting that the expansion of new areas of international law has also 
been discussed in Slovakia11 (e.g. Azud, ].).
In the wake of these remarks, it should be pointed out that current international 
law is m eant to express not only the will o f states, bu t also the interests o f people, 
both in terms o f state functions, and particularly in terms o f the priority o f  universal 
hum an interests over others.
Before defining international law from the perspective of the multipolar 
understanding of the world, we should discuss the subjects of international 
law, which are basically states, but also international organizations and nations 
struggling for their independence, nations in general, and even to some extent 
individuals or groups of individuals, and hum ankind12.
However, there are varying opinions on this matter. The new approach to  the 
definition of international law has given rise to certain questions and objections 
regarding the concept of “humankind" and "individuals” as subjects of international 
law, issues related to the formation of international law and bodies representing 
the subjects of international law (We do not discuss those objections here; they 
have been analysed in the cited work Zasady medzindrodneho prava (Principles o f 
International Law)13.
For example, Prof. Aldo A rm ando Cocca considers hum ankind to  be a new body 
of international law. In his view, “this new subject was created not to com plem ent

9 R o s a l y n  H i g g i n s , T h e  D e v e l o p m e n t  o f  I n t e r n a t i o n a l  L a w  T h r o u g h  t h e  
P o l i t i c a l  O r g a n s  o f  t h e  U n i t e d  N a t i o n s , L ondon: O xfo rd  U niversity  Press ( 1 9 6 3 ) .
10 R i c h a r d  A . Fa l k ,  T h e  S t a t u s  o f  L a w  i n  I n t e r n a t i o n a l  S o c i e t y ,  N ew  Jersey: 
P rin ce to n  U niversity  P ress 177 (1970).
11 S ee Ja n  A z u d , supra  n o te  8 .
12 W e have d iscu ssed  th ese  issues in  deta il, fo r exam ple, in  Ja n  A z u d , M e d z i n a r o d n 6  

p r a v o  (In tern a tio n a l Law ), B ratislava: V eda SAV 14-24 (2003) a n d  Ja n  A z u d , supra  
n o te  6, a t 22-30.
13 Ib id .
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the concept o f international community, bu t to replace it completely and 
contribute to the im provem ent o f the general nature of cosmic law, which can 
rightly be called the law of mankind {ius humanitatis)". According to Cocca, 
hum ankind also has representatives, astronauts, called “envoys of m ankind” by 
the Space Treaty14.
O ther authors have also argued that states are No. longer the only subjects of 
international law, having been joined by individuals and groups of subjects, and 
so w hat was previously international or interstate law is (or is in the process of 
becoming) the law of the global community. For example, Philip Jessup15 wrote 
about the transition from international law to "transnational law”, because this 
law governs all actions that cross national boundaries, w hether relating to  states, 
individuals, international organizations, corporations or other groups. Another 
author, Wilfred Jenks16, has w ritten about the "customary law o f  hum ankind”. 
Even Percy C orbet17 considered changing international law to “global law" (In 
Slovakia, these theories were referred to, a t the time, as cosm opolitan theories). 
A nother author, B.V.A. Roling18, expanded the content of international law from 
the traditional international law of liberty, as he would have it, towards the 
current "international law o f  welfare”.
We can sum m arize the issue and assume a position. In our opinion, if the world 
establishes new, previously unimaginable form s of openness in the military 
sphere, and thus clearly moves towards forming a com m on sovereign law, the 
right to survival -  the link between the interests o f the individual and hum ankind 
cannot be ignored. Survival is essential for both the individual and hum ankind. 
Both entities have the right to survival. The individual is part o f humankind. 
The use of the word “world" in official speeches and docum ents suggests that 
states are starting to consider the global dimensions of hum ankind and the 
planet. International law is becom ing global law, expressing the interests o f all 
hum ankind, and therefore expressing the interests o f hum ankind and individuals 
as subjects o f international law.
International law, from the perspective of global problems, is also being formed 
to  a large degree by states, representing hum ankind. Its interests are expressed, 
in particular, via the platform of a universal international organization -  the UN

14 A ldo A rm a n d o  C occa, in  R o l e  o f  t h e  S c i e n t i s t s  i n  P r e v e n t i n g  t h e  A r m s  

R a c e  i n  O u t e r  S p a c e , Praha: A cadem ia  (  V. L anda, J. M razek  eds., 1 9 8 6 ) ;  R ainer A r- 
z inger, Legal A spects  o f  th e  C o m m o n  H eritage o f  M a n k in d , in  P r o c e e d i n g s  o f  t h e  

X I I th C o l l o q u i u m  o f  t h e  L a w  o f  O u t e r  S p a c e  4  ( 1 9 7 0 ) .

15 See: P h i l i p  C . J e s s u p ,  T r a n s n a t i o n a l  L a w , N ew  H aven, C T: Yale U niversity  
P ress (1956).
16 W i l f r e d  Je n k s , T h e  C o m m o n  L a w  O f  M a n k i n d , L ondon : S tevens (1958).
17 P e r c y  E.  C o r b e t : T h e  G r o w t h  o f  W o r l d  L a w , P rince ton : P rin ce to n  U niversity  
P ress (1971).
18 B e r t  V. A . R o l i n g ,  I n t e r n a t i o n a l  L a w  i n  a n  E x p a n d e d  W o r l d ,  A m ste r
d am : D jam b a tan  N.V. 83  (1960). O f th e  m o re  recen t in te rn a tio n a l law  tex tb o o k s , see, fo r 
exam ple, D. B. O ' c o n n e l l , I n t e r n a t i o n a l  L a w , London: Stevens an d  Sons (1970);
L o u is  H e n k i n ,  O s c a r  S c h a c h t e r , H a n s  S m i t h , I n t e r n a t i o n a l  L a w : C a s e s  A n d  

M a t e r i a l s  ( A m e r i c a n  C a s e b o o k  S e r i e s ) ,  St. Paul, M in eso ta : W es t P u b lish in g  Co.
(1993). 1 3 1 7
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States are also responsible for complying w ith rules, and the individual is faced 
with the task of influencing public opinion on compliance with international law. 
New concepts in international agreem ents, term s such as “astronauts as envoys 
of m ankind” and "common heritage of hum ankind”, and o ther factors simply 
docum ent awareness of the unity of the world, its complexity and contradiction, 
and thus to som e extent the personality of hum ankind, which in itself is not yet 
com petent to  act, so has states act on its behalf.
By reference to  additional argum ents, we can proceed to  a definition o f  inter
national law. “International, global law, as a special system of law, is a sum m ary 
of principles and norm s governing relations between its subjects -  primarily in 
states, nations, peoples struggling for independence, those international organi
zations granted derived and limited international personality, hum ankind, whose 
universal interests are expressed by states, and individuals, where international 
law directly or indirectly grants them  privileges and responsibilities in interna
tional relations. Its im plem entation is ensured by states individually or jointly, 
with appropriate enforcem ent measures.”
We believe that international law can become, to  a significant degree, global law 
on two levels: first, as the law of hum ankind, as the global law of Planet Earth 
vis-a-vis civilizations existing on o ther celestial bodies in space and their law. 
This would be a certain form  of national law, and it would then be necessary 
to regulate legal relations between them . This reasoning is theoretical and 
hypothetical, but cannot be excluded. Secondly, the concept of international law 
in term s of global law would be better suited to realities, especially the future, 
even more interconnected and dependent world. This would be m ore realistic if 
the state were legally a whole global un it19.
The content of this international global law would be conditional and dependent 
on the nature of an organization of the world, states or hum ankind, a federation 
or o ther legal form, i.e. a form sui generis, such as the legal status of existing 
intergovernmental organizations, e.g. the EU. This would be a m atter of 
agreem ent for states, and would require the transfer of state laws to  a group of 
states (the world) as an international organization. The tru th  of the m atter is that 
this perception clarifies my existing views on international law with regard to 
global problem s20.
In conclusion, we have expressed our opinion on the concept and definition of 
international law, even though the United Nations International Law Com mission 
has no t w anted to  discuss “global law” and has shied away from the problem s of 
international custom ary law. We believe, however, that international law can also 
inherently influence, as one of the global problems, the way in which the global 
problems of the world are addressed.

19 Ja n  A z u d ,  M e d z i n a r o d n e  P r a v o  ( In te rn a tio n a l Law ), B ratislava: V eda SAS 21- 
22 (2003); Z a s a d y  M e d z i n a r o d n e h o  P r a v a  (P rinciples o f  In te rn a tio n a l Law ), B ra
tislava: V eda SA S 29 -3 0  (2008).
20 Ibid.
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Taking into account the forecast o f international law made by Prof. Krejd, 
we can consider four of the m ost probable scenarios for a global system. His 
scenarios are: 1. the consolidation of U.S. hegemony (It should be noted that, 
for example, the Czech author Jan Eichler argues that U.S. strategic doctrine 
from 2008 is retreating from unipolarism and militarism21; 2. chaos; 3. effective 
multilateralism; or 4. parallel worlds. In my opinion, these scenarios may be 
changed, may overlap one another, or may be supplem ented, bu t Prof. Krejci's 
idea is essentially acceptable.
In our opinion, effective multilateralism can make effective use of existing 
international law and the principles thereof, the principles o f the UN Charter, 
and the Declaration on Principles of International Law concerning Friendly 
Relations and Cooperation am ong States in accordance with the Charter of 
the United Nations of 1970. These principles can be developed, for example, as 
the principle o f the prohibition of the threat and use of force in international 
relations, the principle of non-intervention, the principle of sovereignty and the 
principle of national self-determination, supplem ented where appropriate by, for 
example, the right to  live in peace, and the principle o f hum an rights and liberties 
for everyone22.
O ther basic principles of international law, as developed by the UN International 
Law Com mission in its well-known 2006 study, should be recalled: m axim -lex  
specialis derogate legi generali; special (self-contained) regimes; Article 31(3)(c) 
of the Vienna Convention on the Law of Treaties (1969); interpretation; conflict 
between the following standards; hierarchy in international law (jus cogens); the 
obligation erga omnes under Article 103 o f the UN Charter, and o ther principles. 
All these principles are im portant in the application of international law.
Based on these remarks, we can perhaps conclude tha t the future of international 
law may lie in effective multilateralism, which reinforces international law on the 
basis of agreem ents and trust, built on a global political system, as form ulated by 
Prof. Krejci in Scenario No. 3. Effective Multilateralism.
In my view, however, it is possible to apply the current foundation of international 
law -  in particular, on an equitable basis -  and use the principles o f international 
law, as em phasized by num erous international institutions, such as the Perm anent 
C ourt of Arbitration and the United Nations International Law Commission. 
The principles of international law express the m ost im portant functions of 
international law, peace and national security, hum an rights and freedom s and 
international cooperation, as well as other tasks. They constitute rules governing 
the current (and perhaps future) system of general international law, and to

21 See Jan  Eichler, B e zp ecn o s tn i a  stra teg ickd  k u ltu ra  U SA  v  letech  2 0 0 1 -2 0 0 8  (The  
Secu r ity  C u ltu re  a n d  th e  S tra teg ic  C u ltu re  o f  th e  U S A  in  2 0 0 1 -2 0 0 8 ),  4 5  (2 )  M e z i 

n a r o d n i '  v z t a h y  6 4  ( 2 0 1 0 )

22 See O sk a r K rejci, su p ra  n o te  5 . See a lso  po litica l sc ien ce  lite ra tu re  a n d  lite ra tu re  on  
in te rn a tio n a l re la tio n s  th eo ry . In  c o n n e c tio n  w ith  g lobal law, fo r  in s tan ce , Prof. Krejdi 
recalls, in te r  a lia , th e  k n o w n  p ro p o sa l by  th e  U.S. a u th o rs  G r e n v i l l e  C l a r k ,  L o u i s  
B. S o h n ,  W o r l d  P e a c e  T h r o u g h  W o r l d  L a w ,  C am b rid g e , M A : H a rv a rd  U niver
sity  P ress  (3rd ed. 1966), w h ich  w as b a se d  o n  th e  id ea  of, o r  tra n s fo rm a tio n  of, th e  U N  
system . 3 1 9

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w



Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

La
w News & Reports

som e extent we might say the "constitution” thereof, the current constitution of 
the international com munity; it is im portant that many of them  are m andatory 
and are superior to  others. In this respect, they can be regarded as fundam ental 
principles of international law.

[Prof. JUDr. Jan Azud, DrSc.]
Professor o f  International Law, focusing m ainly on the problematic o f  
International Relations, Space Law and  H um an Rights Law. Co-founder 
o f the Cabinet o f the Legal Sciences o f  the Slovak Academ y o f Sciences. He 
represented Czechoslovakia and later Slovakia in various international 
organisations. He is a m em ber o f  the Perm anent Court o f  Arbitration (den 
Haag), International Institute o f  Peace and others. Currently chairman  
o f the D epartm ent o f  the Diplomacy and  Legal History a t the M atej Bel 
University in Banska Bystrica [SVK] and leading scientific worker a t the 
Institute o f  the State and Law o f the Slovak Academ y o f Sciences, 
e-mail: usapazud@ savba.sk

New UNCITRAL Arbitration Rules

29 June 2010 will be recorded in history as the date when UNCITRAL (United 
Nations Commission on International Trade Law) enacted the new UNCITRAL 
Arbitration Rules (known as the UNCITRAL Arbitration Rules, as revised in 2010). 
The "old” and very dependable text of Arbitration Rules has been in force and 
unchanged since 15 December 19761. On the thirtieth anniversary of its enactm ent 
the decision to revise this commendable Rules was made. It may seem bizarre that 
work on the Act containing 41 articles has taken four years. The W orking Group 
No. II for Arbitration and Conciliation has been operating from 2006 until 2010. 
Four years of work to revise 41 articles seems quite unbelievable. In comparison, 
I have been told by an amicable m em ber of the Russian delegation that Vladimir 
Putin demanded of him, as did a few professors, a draft revision of the Commercial 
Code within six months. Such a contrast between the preparation period of 
the Rules short text and the complicated text of the largest state in the world’s 
Commercial Code call for reflection. It illustrates the enormous attention that the 
world and the society nowadays pay to the quality o f dispute settlement procedure 
in arbitration. The works of the Working Group have been regularly and in great 
detail described by the Chair of Polish delegation, director Maria Szymahska2, in 
her reports systematically published in the Arbitration Bulletin of the C ourt of 
Arbitration at the Polish Chamber of Commerce in Warsaw. The last issue contains

1 A vailable at:
h ttp :/ /w w w .u n c itra l.o rg /p d f/e n g lis h /te x ts /a rb itra tio n /a rb -ru le s /a rb -ru le s .p d f  
(accessed  o n  O c to b e r  1 ,2010 ).
2 Legal A dvisor, D ep u ty  D ire c to r  o f  Law  D e p a r tm e n t in  th e  M in is try  o f  E conom y  o f 
th e  R epublic  o f  Poland.

mailto:usapazud@savba.sk
http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules/arb-rules.pdf
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detailed information on the discussion regarding the final version of New Rules3. 
The work has started at the 45th UNCITRAL session held in Vienna in September 
2006. It lasted for another 7 sessions. The last one, the 52nd was held in New York 
from the 1st until the 5th of February 2010.
For a Polish reader it may be interesting to describe the atm osphere and 
circum stances under which the activities o f the W orking Group were held. 
The auditorium  of the United Nations General Assembly, located between the 
42nd and 48th Street on the East River bank, is well- known even from television 
broadcasts. A little less impressive bu t equally dignified and functional were 
other room s of the W orking G roup plenary sessions in New York and also in the 
international UNO City in Vienna.
An unw ritten custom  dem ands that each delegation wishing to take the floor 
put vertically a sign with the state’s nam e in front of the delegation’s Chair. The 
Chair o f the session should no t only have good eyesight, but also should be able 
to  organize the order o f representatives wishing to  take the floor and grant them  
access to  the floor in that particular order. The Chair of all the sessions was 
Michael Schneider, born in Germany, Partner of Lalive Law Firm, currently living 
in Geneva. He carried out an extremely professional job, displaying amazing 
talents of brief sum m arizing of notified proposals and searching for compromise. 
Sixty states4 are UNCITRAL m em ber states, while 22 states5 have achieved 
observatory status. Delegations from the Vatican and Palestine also took part.

3 M aria  Szym ariska, Z m ia n y  R e g u la m in u  A rb itra zow ego  U N C IT R A L  -  a k tu a ln y  s ta n  
p ra c  (C hanges in  U N C IT R A L  A rb itra tio n  R ules -  th e  C u rren t Progress), 6  B i u l e t y n  

A r b i t r a z o w y  (A pril 2008); M aria  S zym anska , Z m ia n y  R eg u la m in u  A rb itrazow ego  
U N C IT R A L  -  a k tu a ln y  s ta n  p ra c  (C hanges in  U N C IT R A L  A rb itra tio n  R ules -  the  
C u rren t Progress), 9  B i u l e t y n  A r b i t r a z o w y  (January  2009); M aria  S zym anska, 
Z m ia n a  R eg u la m in u  A rb itra zow ego  U N C IT R A L  -  re zu lta ty  5 0  sesji G ru p y  Roboczej 
(C hanges in  U N C IT R A L  A rb itra tio n  R u les  -  th e  R esu lts  o f  th e  50"' Session o f  W orking  
Group), 11 B i u l e t y n  A r b i t r a Z o w y  (June 2009); M aria  S zym ahska, Z m ia n a  
R e g u la m in u  A rb itra zow ego  U N C IT R A L  -  r e z u lta ty  51 sesji G ru p y  Roboczej (Changes  
in  U N C IT R A L  A rb itra tio n  R ules -  th e  R esu lts  o f  th e  51st Session  o f  W orking  Group), 
13 B i u l e t y n  A r b i t r a Z o w y  (Jan u ary  2010); M aria  S zym ahska, Z m ia n a  R eg u la m in u  
A rbitrazow ego  U N C IT R A L  -  r e z u lta ty  5 2  sesji G ru p y  R oboczej (C hanges in  U N C IT R A L  
A rb itra tio n  R u les  -  th e  resu lts o f  th e  52"d session o f  W orking G roup), 14 B i u l e t y n  

A r b i t r a Z o w y  (A pril 2010); M aria  S zym ahska, (...), 15 B i u l e t y n  A r b i t r a Z o w y  

(S ep te m b e r 2010).
4 L ist in  a lp h ab etica l o rd e r  in  English  (A lgeria , A rm e n ia , A u stra lia , A u stria , B ahrain , 
B elarus, B enin , Bolivia, B ulgaria, C am e ro o n , C an ad a , C hile, C h in a , C o lom bia , India, 
Iran , Israel, Italy, Japan, K enya, Latvia, L eb an o n , M adagascar, M alaysia, M alta , M exico, 
M ongo lia , M o ro cco , N am ib ia , N igeria , N orw ay, P ak istan , Paraguay, Po land , R epublic 
o f  K orea, R ussian  F edera tion , Senegal, R epub lic  o f  S erb ia , S ingapore , S o u th  A frica, 
Spain , Sri L anka, S w itzerland , T hailand , U ganda, U n ited  K ingdom  o f  G re a t B rita in  an d  
N o rth e rn  Ire lan d , U n ite d  S ta te s  o f  A m erica , V enezuela , Z im babw e).
5 L ist in  a lp h ab etica l o rd e r  in  E nglish  (A rg en tin a , B elgium , C o sta  R ica, C ro a tia , C uba, 
F in land , In d o n esia , Iraq , K uw ait, L ibyan A rab  Jam ahiriya, M au r ita n ia , M au ritiu s , 
N e th e r la n d s , P anam a, Peru , P h ilipp ines , Q a tar, R om an ia , T he  fo rm er Yugoslav R epublic 
o f  M ace d o n ia , Turkey, U n ited  A rab  E m irates).
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Forty other international organizations are mem bers o f the W orking 
Group and active role-players, as well as groups from the UN System, both 
inter-governmental and non-governmental. In order to  remain precise, all of 
them  should be mentioned: International Centre for Settlem ent of Investm ent 
Disputes (ICSID), W orld Bank, Asian-African Legal Consultative Organization 
(ALLCO), International Cotton Advisory Com m ittee (ICAC), Perm anent Court 
of Arbitration (PCA), Alumni Association of The Willem C. Vis, International 
Commercial Arbitration M oot (MAA), American Arbitration Association 
(AAA), American Bar Association (ABA), Arab Association for International 
Arbitration (AAIA), Asia Pacific Regional Arbitration G roup (APRAG), 
Asociacion Americana de Derecho Internacional Privado (ASADIP), Association 
for the Prom otion of A rbitration in Africa (APAA), Association of the Bar o f the 
City of New York (ABCNY), Cairo Regional Centre for International Commercial 
Arbitration (CRCICA), Center for International Environmental Law (CIEL), 
Centre Pour L’etude et }a Pratique de L'arbitrage National et International 
(CEPANI), Centro de Estudios de Derecho, Economia у Politica (CEDEP), 
Chartered Insitute o f A rbitrators (CIARB), Com ite Franqais de L’arbitrage 
(CFA), Construcion Industry Arbitration Council (CIAC), Corporate Counsel 
International Arbitration G roup (CCIAG), Council o f Bars and Law Societies 
of Europe (CCBE), Forum for International Commercial Arbitration C.I.C 
(FICACIC), Gulf Cooperation Council (GCC) Com mercial Arbitration Centre, 
International C ourt of Arbitration (ICC), Institute o f International Commercial 
Law, Inter-Am erican Bar Association (IABA), Inter-Am erican Commercial 
Arbitration Commission (IACAC), International Arbitral C entre o f the Austrian 
Federal Economic Cham ber (VIAC), International Arbitration Institute (IAI), 
International Bar Association (IBA), International Insolvency Institute (III), 
International Institute for Sustainable Development (USD), International 
Swaps and Derivatives Association (ISDA), Kuala Lumpur Regional Centre for 
Arbitration (KLRCA), London C ourt o f International Arbitration (LCIA), Milan 
Club of A rbitrators, Q ueen M ary University o f London School of International 
Arbitration (QMUL), Regional C entre for International Commercial Arbitration 
-  Lagos (RCICAL), Swiss Arbitration Association (ASA).
According to another unw ritten custom  a delegation m em ber taking the floor for 
the very first tim e in the session should: express thanks for being given the floor, 
congratulate the Chair o f the session for being elected to  this function and thank 
the UNCITRAL Secretariat for the "trem endous work" perform ed between 
particular sessions on the preparation of the current session and working 
docum ents. After this the speaker can sta rt speaking to the merits. This ritual 
considerably slows down the works o f a W orking G roup and especially so during 
the first day of the session. It becomes m ore comical on the fifth day of the session 
when mem bers of the delegation, who have not spoken yet and are speaking for 
the very first time, congratulate the Chair o f the session for being elected to 
this function and thank the UNCITRAL Secretariat for the "trem endous work” 
perform ed between particular sessions on preparation of docum ents for the 
current session, whereas other delegates sta rt packing their docum ents, glance at 

322 I their watches and think about the departure of their planes.
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The UN is obviously a very specific organization. Wieslaw Gornicki6 called 
the UN a “glass menagerie”. The author has reservations about this description 
taking into account his 10 years’ participation in the legendary United Nations 
Students’ Association. In order to understand the oddity o f the slow speed of the 
W orking G roup’s works it is necessary to  understand the specifics o f the UN and 
in particular the need to achieve international consensus for each decision taken. 
The respect afforded to each delegation’s view, discussion of the nuances of each 
proposal and patience when listening to  each idea greatly deviates from the 
model o f the Russian commercial code’s revision. I shall leave it to  the reader to 
decide which m ethod is better. It can easily be said that the works o f the W orking 
Group have been held in an atm osphere of amazingly constructive cooperation 
and understanding. There were difficult as well as funny m om ents, bu t in the end 
the works were finalized.
The text of the New UNCITRAL Arbitration Rules was published in English on 
12 July 2010, and came into force on 15 August 2010. This is quite a strange 
date, since in 2010 this day fell on a Sunday, and in many C hristian countries this 
day is a religious holiday, in som e even a national one. Shortly after 15 August 
2010, the rem aining official languages were announced (Arabic, Chinese, French, 
Russian, Spanish). It may transpire that only from the official publication in non- 
English languages the delegation m em bers found ou t o r will find ou t what has 
been adopted. The Rules will be applicable to arbitration agreem ents (clauses) 
entered into after 15 August 2010.
During the four years of its operation the text o f the Rules has increased merely 
from 41 to 43 articles. However, the content and the num bers o f particular 
articles have changed considerably.
The main aim  of the revision was to  ensure greater efficiency of arbitration 
proceedings. The world has changed during the last thirty years. The Rules 
enacted in 1976 were not adapted to investm ent disputes, even though the 
W ashington Convention had been enacted 11 years earlier7. Moreover, the “old” 
Rules were no t fully accom m odated to the latest technical and com m unication 
innovations currently used in international arbitration.
The revision process has been specifically lim ited by UNCITRAL. The following 
rule has been adopted: the revision process will not "alter the structure o f  the text, 
its spirit or its drafting style and should respect the flexib ility o f the text rather 
than make it more complex".
The previous Rules have been widely used to settle com mercial disputes 
everywhere, where the parties had not indicated a particular arbitration 
institution. They had been used in disputes between private entities, between 
states, in investm ent disputes and by arbitration institutions in ad hoc

6 W i e s l a w  G o r n i c k i , W i e l k i  S w i a t . Z e  W s p o m n i e i Ci S n o b a - K a t o r £ n i k a  (G reat 
W orld. M em o ries  O fS n o b -C o n v ic t) , W arszaw a: C zy teln ik  (1976); W i e S l a w  G o r n i c k i , 

о  N a r o d a c h  Z j e d n o c z o n y c h  b e z  T a j e m n i c  (The U n ited  N a tio n s  W ith o u t Secrets), 
W arszaw a: M to d ziezo w a  A gencja W ydaw nicza  (1979).
7 C o n v en tio n  o n  th e  S e ttlem en t o f  In v e s tm en t D ispu tes  b e tw een  S ta tes  a n d  N a tio n 
als o f  O th e r  S ta tes , 18 M arch  1965, W ash in g to n  D .C., 575 U N T S  159. I 3 2 3
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adm inistered arbitrations. The Rules have been unanimously evaluated as being 
the m ost efficient instrum ents, well-suited to  arbitration. The New Rules contain 
m ore provisions regarding m ulti-party disputes, intervention of a third party, 
liability of arbitrators, and the possibility of excluding expert witnesses appointed 
by the Arbitration Tribunal. The replacement o f an arbitrator and the issues of 
arbitration costs are also regulated differently. In addition, the provisions on 
preliminary orders are m ore detailed.
The fourteen m ost im portant differences between the “old" and the "new" text 
will now be highlighted.
First and foremost, Art. 1 abandons the w ritten form of the arbitration agreement. 
Moreover, the term  “com m ercial” has been abandoned and the Rules’ scope of 
application has been expanded to  all legal relationships, contractual as well as 
non-contractual ("a defined legal relationship, whether contractual or no t”). The 
replacem ent of the word "contract” with “legal relationship” is a revolutionary 
step.
Art. 2 introduced a possibility of filing a notice of arbitration and any notifications 
or proposals by any means of com m unication that provides or allows for a 
record of its transm ission. However, one im portant lim itation has been brought 
in, namely that the parties shall assign for this purpose one particular e-mail 
address or fax number. Correspondence sent only to  these assigned addresses is 
considered as delivered.
Art. 4 introduced as a novelty a 30-day tim e limit for responding to  a notice of 
arbitration. The previous Article 19 of the Rules failed to prescribe any tim e limit; 
it only allowed the Tribunal to  prescribe a tim e lim it for subm itting the response 
to  the statem ent of claim. Moreover, the New Art. 4 allows the respondent to 
subm it a counterclaim  against the claim ant, bu t it also allows the respondent 
to  subm it any o ther claims against parties o ther than the claim ant. Placing this 
provision at the beginning of the Rules makes it possible to  subm it any claims 
even before the constitution of the tribunal. It simplifies the choice of arbitrators, 
allowing them  to be free from potential conflict o f interests.
Art. 6 shortened the period during which the parties m ust agree on the Appointing 
Authority from 60 to  30 days. It is evident that this body plays an im portant 
role in appointing arbitrators, examining challenges, considering replacem ents 
of arbitrators, as well as establishing their fees and approving their costs. In the 
event the 30-day tim e limit is not adhered to  or there is lack of agreement, each of 
the parties may ask the Secretary General o f the Perm anent C ourt of Arbitration 
in Hague to appoint the Appointing Authority.
The new Art. 7 introduced the possibility for the Appointing Authority to  appoint 
the sole arbitrator in cases where one party proposed to  appoint a sole arbitrator 
and the o ther parties failed to respond thereto or failed to  nom inate the second 
arbitrator. Then, upon a request o f the party, the Appointing A uthority may 
appoint the sole arbitrator if it finds it, under the circum stances of the case, more 
appropriate.
In multi-party disputes, where there are m ultiple parties as claim ant or as 
respondent, in the event o f any failure to constitute the Arbitral Tribunal, the 

324 I Appointing Authority has been authorized to  revoke any appointm ent already
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made and appoint or reappoint each o f the arbitrators and designate one o f them 
as the presiding arbitrator (Art. 10).
M any innovations have been added in cases of challenges o f arbitrators and their 
disclosure of circum stances essential for deciding about their independence 
and impartiality (Art. 11-13). The New Rules offer a model o f S tatem ent of 
Independence, which has been attached to the Rules as an appendix. W orth 
m entioning is tha t the appendix to the New Rules provides for a model arbitration 
clause and possible waiver statem ent allowing to exclude any recourse in the 
future against the arbitral award.
Article 16 refers to  another waiver, namely exclusion of arbitrators’ liability. The 
parties who agreed to the New Rules waive the possibility o f having any claims 
against arbitrators and the Appointing Authority based on any act o r omission 
in connection w ith the arbitration, excluding intentional wrongdoing. This 
exclusion concerns the liability o f all persons appointed by the Tribunal, it may 
concern also the court reporter and expert witnesses appointed by the Tribunal. 
Art. 17 (5) allows, at a request of any party, a third person or persons to  be joined 
in the arbitration as a party provided such person is a party to  the arbitration 
agreem ent (joinder). The Tribunal may grant a single award or several awards in 
respect o f all parties so involved in the arbitration.
Art. 26 establishes the liability of a party, who requested for interim  measures, for 
any costs and damages caused by the measure, if in the final award the Tribunal 
decides otherwise, stating that this m easure should not have been granted. Upon 
this basis, the Tribunal may award such costs and damages at any stage of the 
proceedings. Moreover, the Tribunal’s possibility of deciding about preserving 
evidence has been strengthened.
A rt. 27 expressly allows the submission o f w ritten witness statem ents.
U nder Art. 28 m odern means of com m unication such as video-conferencing may 
be used for examining witnesses and expert witnesses in a way not requiring 
their physical presence at the hearing.
Art. 35 contains a novelty, namely the phrase “The arbitral tribunal shall apply 
the law designated by the parties..!' has been replaced by “The arbitral tribunal 
shall apply the rules o f  law designated by the parties..". In practice it allows the 
parties to  invoke inter alia the rules of UNIDROIT Principles o f International 
Commercial Contacts.
Art. 41 introduced a possibility for the Appointing Authority, and in the absence 
of such authority, the Secretary General of the Permanent C ourt of Arbitration to 
revise the am ount of arbitrator fees. It is also now possible to verify the am ount of 
arbitrator fees. After such a verification, the decisions o f the Appointing Authority 
are binding on the Tribunal. During the discussions it was underlined that this 
mechanism should prevent excessive arbitrator fees. These fees can now also be 
corrected in the event that they are not “reasonable in amount, taking into account 
the am ount in dispute, the complexity o f the subject matter, the time spent by the 
arbitrators and any other relevant circumstances". The introduction of this provision 
may also be said to be advantageous for the Tribunal in cases where the previously 
deposited advance was too low due to the above-mentioned circumstances. At the 
same time, this provision allows any party to present its comments or objections 3 2 5

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw



News & Reports

regarding the costs o f the Tribunal within 15 days. The Appointing Authority shall 
within 45 days decide whether the am ount of the costs was in accordance with the 
Rules. The introduction of this provision brings ad  hoc arbitration in line with the 
standards of institutional arbitration, giving the parties a greater sense of security 
in such delicate matters as arbitrator fees and costs.

This article merely highlights the m ost im portant changes in the New UNCITRAL 
A rbitration Rules. It is also w orth m entioning that m em bers o f the Polish 
delegation, Dir. Maria Szymahska, Prof. Andrzej Szumariski and the A uthor are 
working on comprehensive com m entary on the New UNCITRAL Rules, which 
will be issued by the publisher С. H. Beck.

[Piotr Nowaczyk]
Partner o f Salans Law Firm, attorney, a m ember o f  ICC International 
Court o f  Arbitration in Paris, the President o f  Court o f  Arbitration at 
the Polish Chamber o f Commerce 2006-2009, a honorary m em ber o f  
the United Nations Students’ Association (Studenckie Stowarzyszenie 
Przyjaciol ONZ), e-mail: pnowaczyk@salans.com

New Czech-Canadian BIT Still Pending

I. Introduction
A new international treaty on the Prom otion and Protection of Investm ents (or 
Bilateral Investm ent Treaty (BIT)) between the Czech Republic and Canada was 
signed on May 6, 2009. W hen it com es into force, this new treaty will replace the 
existing BIT, which dates back to  19901.
A report on the new BIT appeared in last year’s volume of the Czech Yearbook 
of International Law2. In that report, it was explained that the treaty was in the 
process of ratification in both countries. As of the date of publication of this 
updated report, the process of ratification is still under way.
In last year’s report, the authors highlighted a handful o f key am endm ents that 
were being made to the BIT. In this updated report, we provide a more com plete 
picture of the changes, many of which are particularly relevant to  the them e of this

1 A g re e m en t b e tw een  th e  G o v e rn m e n t o f  C an ad a  a n d  th e  G o v e rn m e n t o f  th e  
C zech  a n d  Slovak Federal R epublic  fo r  th e  P ro m o tio n  a n d  P ro te c tio n  o f  In v es tm en ts  
c o n c lu d ed  in  P rag u e  o n  15 N o v em b er 1990, C an ad a  T rea ty  S eries  1992 N o . 10, an d  
availab le o n lin e  at:
h t tp / / w w w .u n c tad .o rg/s e c t io n s /d ite /iia /d o cs/b its /C an ad a  c ze ch .p d f 
(accessed  o n  D e ce m b e r 18, 2010)
2 Filip C erny , Jaroslav H eyduk , N e w  C ze ch -C a n a d ia n  B I T  C oncluded , in  C z e c h  
Y e a r b o o k  o f  I n t e r n a t i o n a l  L a w ,  S e c o n d  D e c a d e  A h e a d :  T r a c i n g  t h e  G l o b a l  
C r i s i s  2 0 1 0 , N ew  York: Ju ris  P ub lish in g  3 4 0 - 3 4 4  ( A .  BSlohldvek, N. R ozehnalovd eds., 
2010 ).

mailto:pnowaczyk@salans.com
http://www.unctad.org/sections/dite/iia/docs/bits/Canada
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year's volume of the CYIL, namely the securing of rights o f host states within the 
system of international investm ent protection (II). We also address the prospect 
for ICSID arbitration under the treaty, given that, as o f the date of publication 
of this updated report, Canada has not yet ratified the ICSID Convention (III).

II. Changes to the BIT
As reported in these pages last year, the need for the renegotiation of the existing 
BIT between the Czech Republic and Canada arose from obligations of the 
Czech Republic as a m em ber of the European Union, since certain provisions of 
the existing BIT were deem ed incompatible w ith EU law. At the same time, the 
renegotiation of the treaty gave Canada an opportunity to prom ote its current 
approach to investm ent protection, which is set out in its m ost recent model BIT 
(the 2004 FIPA)3.
The earlier note rightly characterized the changes to  the existing BIT resulting 
from the renegotiation as being "significant." The authors chose to highlight four 
o f these: the change in the formulation of the fair and equitable treatm ent and full 
protection and security standard (Article III), the introduction of transparency 
provisions (Annex B), the clarification of the m eaning of indirect expropriation 
(Annex A), and the exclusion from the dispute settlem ent process of claims 
relating to investments in financial institutions (Article X(4)). W hile these are 
am ong the m ost significant changes to the treaty, others m erit review here, 
especially in light of the them e of this year’s volume of the CYIL, as m entioned 
above. We discuss the additional changes below, in the order in which they 
appear in the new version of the treaty, and by reference to  that new version.
In Article 11(4), the parties have inserted a non-derogation clause in which they 
have agreed to  recognize that “it is inappropriate to  encourage investment by 
relaxing dom estic health, safety or environm ental measures.” This provision is 
supplem ented by other provisions securing the host state's ability to  regulate in 
the environm ental field, including in the clarification of the m eaning of indirect 
expropriation and in the first paragraph of the “General Exceptions" clause. 
These are addressed further below.
Turning to  another aspect o f the treaty, in Article IV, the new version of the BIT 
specifies, in paragraph 1(a), that the m ost-favoured-nation (MEN) provisions 
contained in Article III do no t apply to:

(i) any existing non-conforming measures m aintained within the 
territory o f  a Contracting Party, and

(ii) any measure m aintained or adopted after the date o f  entry into 
force o f  this Agreem ent that, a t the tim e o f sale or other disposition 
o f  a governm ent’s equity interests in, or the assets of, an existing state 
enterprise or an existing governmental entity, prohibits or imposes

3 FIPA s ta n d s  fo r Foreign  In v es tm en t P ro m o tio n  a n d  P ro tec tio n  A g ree m en t. The
2004 FIPA is availab le  o n lin e  a t:
h ttp ://w w w .in te rn a tio n a l.g c .ca
/trad e -ag reem en ts -a c c o rd s-c o m m erc ia u x /a s se ts /p d fs /2 0 0 4 -F IP A -m o d e l-e n .p d f 
(accessed  o n  D e cem b er 18, 2010).

http://www.international.gc.ca
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lim itations on the ownership o f  equity interests or assets or imposes 
nationality requirements relating to senior m anagem ent or members 
o f  the board o f  directors[.J 

The above exception to the application of the MFN provisions also applies to 
the continuation or prom pt renewal of any non-conform ing m easure (paragraph 
1(b)) or to  an am endm ent to  any non-conform ing measure, bu t only to  the 
extent that the am endm ent “does not decrease the conform ity of the measure, 
as it existed immediately before the am endm ent" with the MFN provisions 
(paragraph 1 (c)). Paragraph 2 further extends the rights of the host state by 
specifying that the MFN provisions of the BIT do not apply to subsidies o r grants 
provided by a Contracting Party or a state enterprise, including government- 
supported loans, guarantees and insurance. These changes are consistent 
with the 2004 FIPA, except that the Parties have no t incorporated the FIPA 
requirem ent that existing exceptions to the MFN obligation be specifically 
listed in a schedule to the treaty. This results in less regulatory transparency for 
investors.
As discussed in last year’s note, the provision on expropriation (Article VI) is 
supplem ented in the new  version of the treaty w ith a “clarification of indirect 
expropriation” which is contained in Annex A. It is w orth noting the language 
of the last paragraph of Annex A, which provides as follows:

Except in rare circumstances, such as when a measure or series o f  
measures are so severe in the light o f  their purpose th a t they cannot be 
reasonably viewed as having been adopted and  applied in good fa ith , 
non-discrim inatory measures o f  a Contracting Party tha t are designed 
and  applied to protect legitimate public welfare objectives, such as health, 
safety and the environment, do no t constitute indirect expropriation. 

Further protections for the host state have been included in A rticle VII, on the 
transfer o f funds. Paragraph 3 preserves a C ontracting Party’s right to prevent a 
transfer o f funds through the application o f its laws in certain  enum erated areas, 
including bankruptcy and the issuing, trading or dealing in securities. The treaty 
properly qualifies this right by expressly requiring that the C ontracting Party act 
through the “equitable, non-discrim inatory and good faith application of its laws.” 
In paragraph 6, the treaty also carves ou t from  the restriction on a Contracting 
Party’s ability to prevent o r lim it transfers the “equitable, non-discrim inatory and 
good faith application of m easures relating to  m aintenance of the safety, 
soundness, integrity o r financial responsibility of financial institutions"4.
In Article IX of the new version of the BIT, the Contracting Parties have included 
an extensive list o f "general exceptions” pertaining to the investment obligations 
contained in the treaty. According to the Government of Canada, whose 2004 FIPA 
inspired Article IX, the general exceptions are included “in order to  meet several 
im portant policy goals”5. Taking its eight paragraphs in order, Article IX protects 
a Contracting Party's ability to adopt or enforce measures in the following areas:

4 T he ca rv e -o u t from  th e  re s tr ic tio n  o n  a  C o n tra c tin g  P a rty 's  ab ility  to  p re v e n t o r  
lim it th e  tra n s fe r o f  fu n d s  is a n  ex am p le  o f  th e  ch an g es  th a t  w e re  re q u ire d  to  th e  B IT  by 
EU law. It is a lso c o n sis te n t w ith  th e  2004 FIPA.
5 Foreign  A ffairs a n d  In te rn a tio n a l T rad e  C an ad a , C an ad a ’s F oreign  In v es tm en t P ro 
m o tio n  a n d  P ro tec tio n  A g re em en ts  (FIPAs) N eg o tia tin g  P ro g ra m m e , C o m m e n ta ry  on  
A rtic le  10: G en era l E xcep tions, available o n lin e  at:
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1. protecting the environm ent (i.e., m easures to pro tect hum an, animal 
or plant life o r health  or for the conservation of living or non-living 
exhaustible natural resources);

2. ensuring the integrity and stability of financial institutions and the 
financial system;

3. addressing balance of paym ents difficulties;
4. pursuing m onetary and related credit o r exchange rate policies;
5. protecting its essential security interests;
6. protecting cabinet confidences, personal privacy or the confidentiality 

of the financial affairs and accounts o f individual custom ers of 
financial institutions;

7. prom oting investm ents in cultural industries (which are expressly 
stated to  be exem pt from the provisions of the BIT); and

8. any m easures adopted by a C ontracting Party in conform ity with 
a decision adopted, extended or modified by the W orld Trade 
O rganization pursuant to  Articles IX: 3 or IX: 4 of the W TO  
A greem ent (which allows the W T O  to waive an obligation imposed 
by the W T O  A greem ent on a M ember).

Im portan t changes (in addition to  those highlighted in  last year’s report) have 
been made to  the provision on the settlem ent o f disputes between an investor 
and the host C ontracting Party (Article X). Some of these changes are clearly 
aim ed to  advance the interests of the host state in the dispute-settlem ent 
process. In particular, paragraph 5(a) requires, as a precondition to  investm ent 
arbitration, tha t an investor waive its right to  initiate or continue any proceedings 
with respect to  the m easure tha t is com plained of “except for procedures for 
injunctive, declaratory or o ther extraordinary relief, no t involving the paym ent 
of dam ages before an adm inistrative tribunal or court under the law of the 
disputing C ontracting Party.” Paragraph 5(b) is aim ed at avoiding the situation 
tha t arose in the parallel arbitrations in the CM E  and Lauder cases, w here the 
host state faced two arbitrations, under two separate BITs, arising from the same 
set o f facts. The provision reads:

I f  an investment is held indirectly through an investor o f a third state by an 
investor o f one Contracting party in the territory o f the other Contracting 
Party, the investor o f a Contracting Party may not initiate or continue a 
proceeding under this Article i f  the investor o f the third state submits or has 
submitted a claim with respect to the same measure or series o f measures 
under any agreement between the other Contracting Party and the third 
state.

Paragraph 5(c) introduces a three-year statute of lim itations for a disputing 
investor wishing to  subm it a claim to arbitration. Paragraph 6 provides that 
an interpretation of the treaty agreed between the Contracting Parties shall 
be binding on an arbitral tribunal established to  hear a dispute between an

h t tp : / /w w w .in te r n a t io n a l .g c .c a / t r a d e - a g r e e m e n ts - a c c o r d s - c o m m e r c ia u x /a g r - a c c  
/f ip a -ap ie /w h a t fipa .aspx?lang= en#10  (accessed  o n  D e ce m b e r 19, 2010). 3 2 9
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investor and a Contracting Party. Finally, in Paragraph 7, it is specified that 
each Contracting Party consents to  investor-state arbitration in accordance 
w ith the specified procedures, and that failure to  m eet the conditions provided 
for in paragraphs 2 and 5 “shall nullify that consent.” This am endm ent makes 
it clear that compliance with the procedure of paragraph 5 (described above) 
and of paragraph 2 (a six-m onth “cooling-off” period) is mandatory, and that an 
investor’s failure to  comply will deprive the arbitral tribunal o f jurisdiction. 
Finally, in Article XV, the Czech Republic and Canada have agreed that a 
Contracting Party may deny the benefits o f the treaty to  an investm ent of an 
enterprise that is itself owned or controlled by investors of a th ird  state where 
“the denying Contracting Party adopts o r maintains m easures w ith respect to 
the third state that prohibit transactions with the enterprise or that would be 
violated or circumvented if the benefits of this Agreem ent were accorded to  the 
enterprises or to  its investments" (paragraph 1). A Contracting Party may also 
deny the benefits of the treaty to  a “shell” com pany (an enterprise that has No. 
substantial business activities in the territory of the Contracting Party under 
whose law it is constituted), if that com pany is owned or controlled by investors 
of a th ird  state (paragraph 2). These provisions have been adopted directly from 
the 2004 FIPA.

III. ICSID A rbitration
In the previous section, we highlighted several changes in the provision on 
the settlem ent o f disputes between an investor and the host Contracting Party 
(Article X) aimed to  advance the interests of the host state. A nother change 
in Article X is intended to  give the investor a choice as to  the arbitration rules 
under which the dispute is to  be settled. W here the existing BIT refers all 
disputes to  arbitration in accordance w ith the UNCITRAL rules, the new treaty 
provides that a dispute may be settled under either the UNCITRAL rules, 
the ICSID rules (the rules of the Convention on the Settlement o f  Investment 
Disputes between States and Nationals o f O ther States, done at W ashington on 
18 M arch 1965 (hereinafter referred to  as the “ICSID Convention”)) o r the rules 
o f the ICSID Additional Facility (the Rules Governing the A dditional Facility fo r  
the Adm inistration o f  Proceedings by the Secretariat o f  the International Centre 

fo r  Settlement o f  Investm ent Disputes). Given the nature of ICSID, the choice of 
the ICSID rules is available only when both Contracting Parties are bound by 
the ICSID Convention; the choice of the rules o f the ICSID Additional Facility 
is available provided that one or the other Contracting Party, bu t no t both, is a 
party to the ICSID Convention.
The Czech Republic has been a party to  the ICSID Convention since 1993. Canada 
signed the ICSID Convention on Decem ber 15, 2006, but, for reasons explained 
below, has not yet ratified it. Consequently, until Canada ratifies the ICSID 
Convention, an investor is lim ited to  arbitration under either the UNCITRAL 
rules or the rules o f the ICSID Additional Facility.
W hat are the benefits of arbitration under the ICSID rules, which, for now, is 

330 j unavailable to  investors under the Czech-Canadian BIT? ICSID arbitration
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unfolds within a distinctive self-enclosed procedural system. This has the 
advantage of excluding the possibility o f court intervention in the arbitral process 
and providing for the direct enforceability of a final arbitral award in favour of 
the foreign investor, w ithout any need for the investor to  engage domestic laws 
on the recognition o f arbitral awards and w ithout the host State having the ability 
to  seek to  annul o r refuse to recognize the award before a dom estic court. The 
ICSID Convention therefore limits the role o f courts in arbitrations to which it 
applies even further than the Model Law and the New York Convention.
W hat is the status of the ICSID Convention in Canada, and when is it likely to 
com e into force? The federal governm ent has passed legislation implementing 
the ICSID Convention but it is not yet in force6. The governm ent has taken 
the position that it will seek the support of Canada’s ten provinces and three 
territories prior to  ratification7. The approach of the federal governm ent is 
consistent w ith the view that, to  the extent that the ICSID Convention touches on 
certain m atters that are generally of provincial jurisdiction, for example arbitral 
procedure as a m atter of the adm inistration of justice in the province, provincial 
legislation to im plem ent the Convention is required. O n such a view, it is only 
after all the provinces have adopted legislation im plem enting the Convention, 
or have agreed to  do so, that Canada could ratify the Convention. As a m atter 
of Canadian constitutional law, the federal governm ent cannot override the 
constitutional division of legislative powers between the federal Parliam ent and 
the provincial legislatures through the signature o f international agreem ents8. 
C ontrary to  the above view that the ICSID Convention touches on certain  m atters 
that are generally of provincial jurisdiction and tha t the federal governm ent 
therefore needs provincial consent before it can ratify the Convention, it may 
be argued tha t the Convention does no t actually touch  on m atters that are of 
provincial jurisdiction because, for example, arbitral procedure can fall within 
federal jurisdiction if the arbitration  in question involves Canada (or a foreign 
State). The federal Com m ercial A rbitration Act9 is an  example of such an exercise 
of federal jurisdiction over arbitral procedure. Accordingly, on  such a view, the 
federal governm ent would no t need provincial consent prior to  ratification10.

6 S e ttlem e n t o f  In te rn a tio n a l In v es tm en t D ispu tes  A ct, S .C . 2008, c. 8.
7 F oreign  A ffairs a n d  In te rn a tio n a l T rad e  C an ad a , M in is te r  M a cK a y  in troduces  b ill to 
p ro tec t C a n a d ia n  in v e s tm e n t a broad , N ew s re lease , O tta w a  (30 M arch  2007).
8 T h is  ru le  w as laid  d o w n  by  th e  P rivy  C o u n cil in  th e  L a b o u r  C onven tions C ase (A t
to rney-G enera l f o r  C a n a d a  v. A tto rn e y -G en era l f o r  O ntario ), [1937] A .C . 326. In  h e r  
c o n c u r r in g  rea so n s , L’H eu re u x -D u b 6  ). o f  th e  S u p rem e  C o u r t  o f  C an a d a  reaffirm ed  
th is  ru le  in  th e  m o re  re c en t ju d g m e n t o f  T hom son  v. Thom son  [1994] 3  S.C.R. 551 at 611. 
T he  m ajority  expressed  N o. d isag reem en t o n  th is  p o in t. See a lso P e t e r  W a r d e l l  H o g g , 

C o n s t i t u t i o n a l  L a w  o f  C a n a d a , S carb o ro u g h : T h o m so n  C arsw ell 11-15, 11-16 
(5th ed . supp ., 2007) sim ilarly , see  G i b r a n  v a n  E r t ,  U s i n g  I n t e r n a t i o n a l  L a w  i n  

C a n a d i a n  C o u r t s , T oron to : Irw in  Law  270 (2nd ed. 2008).
9 R .S.C . 1985, c. 17.
10 Even o n  s u ch  a  view, how ever, C an a d ia n  c o n s ti tu tio n a l law  w o u ld  n o t p e rm it  th e  
federa l g o v e rn m e n t to  d e s ig n a te  a p ro v in ce  u n d e r  A rtic le  25  as  a  c o n s ti tu e n t su b d iv 
is ion  th a t  is p a rty  to  th e  IC SID  C o n v en tio n  w ith o u t th a t  p ro v in ce  giv ing  its  c o n se n t and  
pa ss in g  im p le m e n tin g  legislation .
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At the tim e of writing, only four provinces and two territories had passed 
implementing legislation11. Moreover, the coming into force o f the implementing 
legislation in each province and territory  is contingent upon Canada ratifying 
the Convention. W hether and when the rem aining provinces and territories will 
enact im plem enting legislation is unclear. It is to  be hoped that Canada can soon 
join the ICSID Convention as a contracting party12.

IV. Conclusion
This short report dem onstrates that many of the changes in the new Czech- 
Canadian BIT are designed to protect the interests o f the host state. It is 
worth noting that such provisions, properly interpreted, should not be applied 
to deprive an investor of a meaningful rem edy under the treaty in the case of 
illegitimate or discrim inatory state action that harm s the interests o f the investor. 
As for the tim ing of the treaty’s ratification, according to discussions with several 
officials, the new Czech-Canadian BIT should com e into force som etim e in 2011. 
And although the G overnm ent of Canada is keen to have the ICSID Convention 
ratified soon as well, it may well be asking too m uch to hope for its ratification 
in 2011.

[Martin J. Valasek]
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and degrees in both common law and civil law fro m  M cGill University. 
He regularly acts as lead counsel in arbitrations to resolve Investor- 
State and commercial contract disputes. Mr. Valasek is flu en t in English, 
French and Czech, and has a working knowledge o f Spanish. Prior to 
settling in Montreal, Mr. Valasek worked in New  York, Paris and Prague, 
e-mail: MValasek@ogilvyrenault.com

11 B ritish  C o lu m b ia : S e ttle m e n t o f  In te rn a tio n a l In v e s tm e n t D isp u tes  A ct, S.B.C. 
2006, C . 16; N ew fo u n d lan d  a n d  L ab rado r: S e ttle m e n t o f  In te rn a tio n a l In v e s tm e n t  
D ispu tes  A ct, S.N .L. 2006, c. S-13.3; Saskatchew an : S e ttle m en t o f  In te rn a tio n a l  
In v e s tm e n t D isp u tes  A c t, S.S. 2006, c. S-47.2; O n ta rio : S e ttle m e n t o f  In te rn a tio n a l  
In v e s tm e n t D isp u tes  A ct, S . 0 . 1999, c. 12 sch e d u le  D; N o rth w e s t T e rr ito rie s : S e ttle m en t  
o f  In te rn a tio n a l In v e s tm e n t D isp u tes  A c t, S.N.W .T. 2009, c.15; N u n av u t: S e ttle m en t  
o f  In te rn a tio n a l In v e s tm e n t D isp u tes  A c t, S .N u. 2006, c. 13. S ee a lso  R euben  East, 
C a n a d a  S igns In te rn a tio n a l C onven tion  on th e  A rb itra tio n  o f  In v e s tm e n t D isp u tes , 7  (1) 
C a n a d i a n  I n t e r n a t i o n a l  L a w y e r  3 7 ,3 7 -3 8  (2007).
12 This S ec tio n  I I I  h as d ra w n  o n  a n  e a rlie r a rtic le  c o -a u th o re d  w ith  A z im  H ussain , 
a co lleague  a t O gilvy  R enau lt LLR See M a r tin  J. V alasek a n d  A zim  H ussa in , Investor- 
S ta te  A rb itra tio n , C o u rt In te rven tio n , a n d  th e  IC S ID  C onven tion  in  C a n a d a , 1 5  ( 1 )  I B A  

A r b i t r a t i o n  N e w s  (M arch  2 0 1 0 ) .

mailto:MValasek@ogilvyrenault.com
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Interesting Czech Doctoral Theses 
in International, Private International 
and European Law1

Author. H e le n a  H ru b e so v a

Title o f doctoral thesis: L egal T ra n sa c t io n s  C o n c lu d e d  v ia  th e  In te rn e t  in  th e  
F ie ld  o f  In te rn a t io n a l  P riv a te  Law

Chairperson: Prof. JUDr. Zdenek Kucera, DrSc.; Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., DSc.; Opponents: Prof. JUDr. Kvetoslav Ruzicka, CSc. and 
JUDr. O to Kunz, CSc.; D ate o f  oral defense: A ugust 29, 2009.

Summary:
Helena Hrubesova’s thesis describes transactions concluded over the Internet 
from an international private law perspective. Because e-contracts are usually 
concluded between persons from different jurisdictions, the issue arises as to 
which court will have jurisdiction, which law will apply and whether the judicial 
decision will be enforced.
In the transactions examined for this study, the Czech, European, and US laws all 
chose the jurisdiction based on particular contacts of the defendant to  the forum. 
In other words, a US e-seller of CD/digital form at containing DRM -protected 
copyright works can be sued in the Czech Republic based on his or her office, 
agency, o r damage caused in the Czech Republic. However, the lim itations of the 
Brussels I Regulation m ean that a Czech court will seldom find its jurisdiction 
in a consum er e-contract suit over an American e-seller who does not have any 
office o r agency either in the Czech Republic or in other EU M em ber States, and 
the Czech consum er will have to sue in the US state court. In either case, the 
solution may well be prorogation of the forum in the consum er e-contract.
The Czech court will choose the applicable law based on the Czech Statute 
on International Private Law, Rome Treaty, Regulations Rome I and Rome II. 
Regulation Rome I has provisions for choosing the applicable law in consum er 
contracts w ith an official interpretation of targeting e-com m erce into the country

1 A ll th e se s  lis ted  in fra  w ere  d e fe n d ed  a t  th e  C harles  U n ivers ity  in  P rague , Faculty  o f  
Law, D e p a r tm e n t o f  th e  C o m m erc ia l Law  d u rin g  th e  A cadem ic  Year 2009-2010. I
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of the consumer, based on the interactivity of the web page of the e-seller. If a US 
state court has jurisdiction and applies the US state’s laws, it is quite difficult to 
foresee which law will be chosen for an e-contract, as the case law and statutes do 
not stipulate a uniform way of choosing it.
In both the Czech and US state laws, however, consum er rights are protected 
in the form of a public order reservation. This means that even if foreign law is 
chosen, the consum er rights o f the forum  country apply.
The choice o f laws in the civil delicts is usually connected to the place w here the 
injury/dam age was suffered or where the illegal activity took place.
The choice of laws in the case of intellectual property is always linked to the 
country that provides the protection to the intellectual property. The issue is that 
different countries provide IP protection differently. W hat is protected in the 
Czech Republic is not necessarily protected according to US federal and state 
law, which means that the owner of the intellectual property might have different 
rights in each jurisdiction. This would be especially problem atic in the case 
of recognising and enforcing foreign judicial judgm ents. Dr. O. Kunz pointed 
out that this part o f the thesis is missing deeper analysis o f the cogency of the 
Internet transactions in term s of Czech case law.
Recognition and enforcem ent of foreign judicial judgm ents is usually possible 
under the condition that it does not contravene the public order. Therefore, 
foreign judicial judgm ents on prohibiting particular activities (such as intrusion 
of privacy) might not be recognizable and enforceable in a country that does not 
prohibit such activities.

Author: O n d fe j C ech

Title o f doctoral thesis: Ju r isd ic tio n  o f  th e  C o u r ts  in  C ivil a n d  C o m m e rc ia l 
M a tte rs  A c c o rd in g  to  C o u n c il R e g u la tio n  (EC) N o. 4 4 /2 0 0 1

Chairperson: Prof. JUDr. Kvdtoslav Ruzicka, CSc.; Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., DSc.; Opponents: Dr. JUDr. Jan Ondfej, CSc., DSc. and JUDr. 
O to  Kunz, CSc.; Date o f  oral defense: Septem ber 22, 2009.

Summary:
This thesis deals with the jurisdiction of EU M em ber States’ courts to  decide 
civil and commercial disputes according to Council Regulation (EC) No. 44/2001 
(Brussels I Regulation). By way of introduction and for the purpose of com parison, 
the thesis contains a list o f sources in international law governing identical or 
similar matters. The thesis also explains the m utual relationships am ong national, 
community, and international instrum ents and the principles of applying them  
in cases where such instrum ents are m utually incompatible, or, as the case may 
be, simultaneously inapplicable. This reveals the historical roots of analysed legal 
regulation; the interpretative sources, m ethods, and principles are part of a wider 

334 I legal theoretical introduction. Particular attention is paid to  the subject matter,
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territory, time, and personal applicability of the Brussels I Regulation, which 
is am biguous and complicated. The individual chapters dedicated to  these are 
focused on interesting particularities and problematic issues, as well as a correct 
interpretation of term s. General conclusions are supported by the relevant case 
law of the European C ourt o f Justice in particular chapters o f the thesis.
The essential legal-theoretical analysis is followed by an interpretation of each 
particular provision of the Brussels I Regulation related to  the courts’jurisdiction. 
In principle, the text follows a com m entary book structure dealing with individual 
provisions of the Brussels I Regulation. The cornerstone of the thesis overall is 
an in-depth analysis o f individual provisions governing court jurisdiction. The 
chapters of the thesis focus on general rules on jurisdiction, alternative, special 
and exclusive jurisdiction, and agreed jurisdiction. The relevant case law of the 
European C ourt o f Justice is supplem ented by recent decisions of the Czech 
courts.
G reater attention was paid to the choice of court agreem ent (prorogation). 
The author of the thesis em phasized the practical im portance of this part of 
the Brussels I Regulation, providing examples for possible wordings of choice- 
of-courts clauses, accom panied by a detailed drafting explanation. The author 
also provided examples of pathological clauses. The author concluded his 
interpretation of particular types of jurisdiction with a defendant’s submission 
to jurisdiction by appearance. In connection with the choice of court agreement 
according to the Brussels I Regulation, Dr. J. Ondfej also m entioned the 
question of applying Section 37 (jurisdiction in property m atters) of the Czech 
International Private Law Act.
The thesis contains the com parative jurisprudence of institutes o f arbitration 
proceedings and civil continental litigation. The author incorporated several 
citations of certain arbitral awards in individual chapters o f the thesis. Episodic 
references to  com m on law of the legal system are alternated w ith similar 
examples in Czech law. The whole analysis is within the context of the acquis 
com m unautaire  and European law.
The thesis concludes w ith the specific issues of preliminary injunctions, the 
existence of Us alibi pendens and so-called related proceedings, all within a 
chapter that focuses on the conflict o f jurisdictions. In its conclusion, the thesis 
repeatedly refers to “weaker” provisions of the Brussels I Regulation, including 
proposals for possible solutions that overlap with the opinions of an expert group 
that addressed the issues of the application of the Brussels I Regulation to  the 
European Com mission recently.

3 3 5
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Author: M o n ik a  F e ig e r lo v i

Title of the doctoral thesis: M a n d a to ry  R u les in  In te rn a t io n a l  C o m m e rc ia l 
C o n tra c ts

Chairperson: Doc. JUDr. Stanislav Pliva, CSc.; Supervisor: Prof. JUDr. M onika 
Pauknerova, CSc., DSc.; Opponents: Prof. JUDr. Alexander Belohlavek, Dr.h.c. 
and JUDr. Milan Muller, PhD. LL.M.; Date of oral defense: Septem ber 3, 2009.

Summary:
The text of the thesis is structured into three main parts. The first part, which 
com prises Chapters 1 and 2, addresses the general problem s of identification, 
designation, and categorisation of overriding m andatory rules. The current 
inconsistency in term inology and in determ ination of this category of rules is 
illustrated with examples of relevant pieces of national legislation and applicable 
international treaties. The thesis com pares a new concept of (overriding) 
m andatory rules adopted in the Rome I Regulation w ith the Rome Convention 
and prevailing jurisprudence.
Chapters 3 and 4 discuss the application of m andatory rules before national 
courts and arbitral tribunals. The "different” approaches of the national judges 
and arbitrators were analysed with reference to relevant case law, including 
judgm ents of the European C ourt of Justice on the notion of m andatory rules of 
law. Prof. B61ohlavek suggested clarifying the difference between the application 
and taking the overriding m andatory rules into account.
Although national courts always apply overriding m andatory rules o f lex fori, 
they are reluctant to  apply foreign m andatory rules that call for international 
application. From the authors' point o f view, it is highly disputable in theory 
and practice whether an international arbitral tribunal has to  apply overriding 
m andatory rules of a legal system that is not the proper law of the contract; it is 
claimed that arbitrators do no t have lex fori. Under some jurisdictions, however, 
an arbitral tribunal may not be well advised to disregard the overriding m andatory 
rules o f the forum as such, because the state courts of the forum  could set aside 
an arbitral award at the request of the losing party  on the grounds of the violation 
of public policy. C hapter 5 of the thesis analyzes the legal effects of overriding 
m andatory rules on international contracts.
According to the author, it is obvious that identifying an im m ense num ber of 
provisions as overriding m andatory provisions underm ines the parties' autonom y 
in international contracts. It is well known that their num ber increased in all 
systems during the 2 0 th century with the expansion of economic regulation.
The author sought to find a reasonable balance between general application o f the 
ordinarily designated law (including law chosen by the parties) and exceptional 
application of overriding m andatory provisions o f another law.

3 3 6
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Author: D avid  M aSek

Title of doctoral thesis: L iab ility  o f  th e  C a r r ie r  a n d  F o rw a rd in g  A g e n t in  
In te rn a t io n a l C a rr ia g e  o f  G o o d s

Chairperson: Prof. JUDr. Kvetoslav Ruzicka, CSc.; Supervisor: Prof. JUDr. M onika 
Pauknerova, CSc., DSc.; Opponents: JUDr. O to  Kunz, CSc. and JUDr. Marie 
Zahradnickova, CSc.; Date of oral defense: June 4, 2009.

Summary:
This thesis deals with the definition, assessment, and com parison of the legal 
regulation of the liability of the carrier and forwarding agent in international 
carriage of goods. In the case o f carrier’s liability, the air carriage concerned dealt 
mostly with situations in which the M ontreal Convention has recently entered 
into force. In the case of forwarding agents, the thesis focused mainly on Czech 
national regulation (due to  the fact that the internationally unified regulation has 
no t yet been concluded).
As a result o f the international nature of the assessed relations, m ore jurisdictions 
are affected in principle. W ith regard to  the international carriage of goods, 
the international unified regulation m ust be used. O n the other hand, the 
legal regulation of the international forwarding agency is still based on various 
national regulations. Dr. M. Zahradnickova questioned the au thor’s conclusion 
that the general commercial conditions can prevail over statutory provisions of 
the Czech law.
Com paring the subject m atter o f the liability of both  carrier and freight 
forwarders, it can be concluded that they share a com m on purpose: to  define 
which of the contracting parties is liable for damage to  the goods carried, and 
also for o ther indirect financial losses. However, the scope of their liability is not 
defined identically due to  the scope and nature of their obligations. W hilst the 
carrier is liable for the execution of the carriage, the freight forwarders’ liability 
is stated in principle regarding the arrangem ent of the carriage. Nevertheless, 
both  liabilities contain many actual questions regarding its interpretation and 
application, particularly the acceptance of the M ontreal Convention by m ost of 
the international com m unity in international carriage by air o r the contractual 
lim itation of freight forwarders liability pursuant to  Czech law.

Author: P e tr  Julis

Title of doctoral thesis: C h o ic e  o f  Law  a n d  Ju r isd ic tio n  in  In te rn a t io n a l 
C o m m erce

Chairperson: Prof. JUDr. Zdenek Kucera, DrSc.; Supervisor: Prof. JUDr. Monika 
Pauknerov&, CSc., DSc.; Opponents: Prof. JUDr. M artin Bohacek, CSc. and Doc. 
JUDr. Jan Ondfej, CSc., DSc.; Date of oral defense: Septem ber 22, 2009.
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Summary:
The thesis by Petr Julis has attem pted to  describe three legal systems (Czech, 
English, and European) in order to introduce som e legal solutions to  problems 
concerning the jurisdiction and choice of law agreements. It has been shown that 
although the traditions from which the Czech and English legal systems arise 
are entirely different, the resolution of the problem s in everyday life is often the 
same. European law has been introduced as an elem ent that seeks (successfully, 
from the au thors point o f view) to  reconcile the difference between com mon 
law and the civil law systems. The thesis covers basic theoretical issues regarding 
jurisdiction and choice of law agreem ents. By introducing the problem s of 
submissions and severability o f these agreem ents and, further, issues such as the 
im portance o f consent and agreem ent in international private law, this thesis has 
sought to  provide the reader with basic knowledge on the subject.
As m entioned above, the thesis is dedicated to two major subtopics: jurisdictional 
agreem ents and choice of law agreements. The em phasis has been placed on the 
recent legal regulation of the topics, which have been contrasted with previous 
regulations, such as the Brussels Convention, and future regulations, such as the 
Hague Convention and the Rome I Regulation.
W ith regard to  the first major topic, the thesis has introduced the legal framework 
of jurisdiction agreem ents in the Czech Republic, England, and the EC, whereby 
the new Hague Convention has been introduced because it seeks nothing less 
than to  regulate choice o f court agreem ents worldwide. As m entioned above, the 
convention has also sought to  show how im portant good and precise drafting 
of jurisdiction agreem ents can be. According to  the author, the reasons can be 
sum m arized as follows. Firstly, it was subm itted that due to the com m on law 
principles o f private international law, m uch of the decision-making authority 
has fallen to the parties. This means that where a choice o f jurisdiction agreem ent 
has been concluded, the courts will generally give effect to  it. If not, secondary 
obligations such as obligations to pay damages may arise, which strengthens the 
authority of the jurisdiction agreem ent and increases the chances of it being 
enforced. Secondly, the thesis has shown that many questions about jurisdiction 
agreem ents, such as possible variations of the Brussels I Regulation, have not 
yet been solved or even addressed by the courts. That is precisely why drafting 
a jurisdiction agreem ent is even m ore crucial for the parties’ later bargaining 
position or chances in possible litigation. Thirdly, even where the rules regulating 
jurisdiction agreem ents are clear, inept drafting can have serious adverse 
consequences. It is simply better to  use specific words and be clear from the 
outset to  avoid future litigation.
The second part of the thesis introduces the legal framework of choice of 
law agreements in the Czech Republic, England, and the EC. The thesis has 
em phasized the Rome Convention, which shall prevail in case o f conflict between 
the national and EC legal regulation (the author used the term  ‘supersede! 
which, in the opponents’ opinion, may not be suitable here). Due to its universal 
application (that is, it applies No. m atter where the parties to  the dispute are 
domiciled or resident), the Rome Convention applies in m ore cases and therefore 

3 3 8  I plays an even more im portant role than the Brussels I Regulation. The author
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reaches the conclusion that the greatest problem of the Rome Convention is 
the lack of ECJ case law, and therefore difficulties with the interpretation in 
different Contracting States. According to Prof. M. Bohicek, it is also interesting 
to  follow the relationship between Czech law and European law; for example, 
the obligatory w ritten form of the choice of jurisdiction agreem ent according to 
Section 37 of the Czech International Private Law Act and the solution brought 
by the Brussels I Regulation, which the author analyses in detail.
This is not the case of the new Rome I Regulation, which cam e into force in 
Decem ber 2009. As with every legal instrum ent, the EC) will provide a helpful 
guideline to  its interpretation by its case law. Until then, and due to the fact 
that its term inology has been unified with that of the Brussels I Regulations, 
practitioners and scholars will be able to take advantage o f the case law regarding 
the Brussels I Regulation.

Author: D av id  M iche l

Title o f  doctoral thesis: C o m p a r iso n  o f  F re e d o m  o f  E s ta b lis h m e n t o f  
C o rp o ra t io n s

Chairperson: Prof. JUDr. Zdenek Kucera, DrSc. Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., DSc.; Opponents: Prof. JUDr. Kv6 toslav Riizicka, CSc. and 
JUDr. O to Kunz, CSc.; D ate o f  oral defense: May 20, 2009.

Summary:
This thesis focuses primarily on the issue of the freedom to establish corporations, 
from the point of view of International Private Law.
The author examines this issue mainly under the EC Treaty and its relevant 
provisions (Article 43 and Article 48), and also in light o f the relevant decisions 
o f the European C ourt of Justice (Centres, Daily Mail, Cartesio), stressing the 
im portance of the European C ourt of Justice in the field of the freedom to 
establish corporations.
W ith regard to  the dom estic legal regulations of the relevant issues, the author 
examines the regulations of the Czech legal system and com pares them  with 
the regulations of Germ an International Private Law. It is im portant to  mention 
that the abovem entioned legal regulations are based on different principles. 
The Czech legal regulations are based on the principle o f incorporation (Art. 22 
Czech Commercial Code), while the G erm an legal regulation has adhered to the 
principle of seat. In this context, the author examines how the G erm an regulation 
currently drifts from the principle of the seat to  the principle o f incorporation. 
This thesis analyses the current legislation of the EU concerning the specific 
"European corporations" -  Societas Europea and European Private Com pany 
-  and speculates on the contribution that “European com panies” make to  the 
freedom  to establish corporations.
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The opponents had only positive observations regarding the quality of the thesis. 
During the oral defense, the question of the regulations regarding the issue 
of freedom  to establish corporations in the new Czech International Law Act 
proposal was discussed.

Author: V ero n ik a  B u rk e to v a

Title of doctoral thesis: T he C o m p e tit io n  L aw  in  R e la tio n s  w ith  a n  In te rn a t io n a l 
E lem en t

Chairperson: Prof. JUDr. Jan Dvorak, CSc.; Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., DSc.; Opponents: Prof. JUDr. Kvetoslav Ruzicka, CSc. and 
Prof. JUDr. Alexander B61ohlavek Dr.h.c.; Date of oral defense: Septem ber 3,2009.

Summary:
The thesis examines the means of antitrust/com petition legal regulation belonging 
to different levels of legal regulation, from national law to international treaties, 
which could be employed to  effectively address events that have restricted the 
natural evolution of the m arket when such events have contained an international 
element.
The thesis starts by introducing the universal economic models of behavior of 
the m arket’s com petitors and describing how market barriers (trade restrictions), 
that is, barriers on the m arket or between individual markets, generally arise. 
The focus then shifts to the barriers form ed solely by the behavior o f the 
com petitors themselves -  the private m arket barriers, caused by two form s of 
anticom petitive behavior: (i) collusions and forming of cartels, and (ii) misuse of 
m arket power. The presum ption is that the trade restrictions cause damages to 
the m arket allocation efficiency and that the m ost harm ful m arket disorders are 
caused by anticom petitive behavior by multinational enterprises (transnational 
corporations). Due to  the fact that m ultinational enterprises and their cross- 
border econom ic activity is hardly regulated solely by individual com petition law 
solely, the thesis suggests that the com bined legal norm s of three levels (national, 
regional and international) should be employed in order to  effectively address 
the trade restrictions containing a foreign element. The regions are considered 
to be territories with homogenous trade and com petition conditions. In order to 
represent this level, two significant regional form ations and dom inant m em bers 
of the W TO  -  the USA and the EU -  were selected. The US an titrust law and 
the EU com petition law are believed to  play a crucial role in addressing the 
cross-border economic activity and evolution of the antitrust/com petition  legal 
regulation around the world. Therefore, the focus shifts to  how the US and EU 
systems operate against potential and existing restrictions on its markets. These 
issues are examined in detail and supported by judicial decisions. The thesis 
describes the evidence used to detect the trade restrictions on the m arket in each 
regional jurisdiction and the proceedings employed to  ensure the m arket is clear
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and efficient again and that the injured parties are com pensated. The US and 
the EU share the main features o f their antitrust/com petition law, bu t there are 
som e differences caused by their different historical and political evolutions. In 
bo th  systems, the analogical anticom petitive behavior is prosecuted by the state 
power, either in crim inal o r adm inistrative proceedings, while private actions 
claiming com pensation are also allowed. Only the conditions and em ploym ent of 
individual m easures som etim es differ, as well as the approach to the jurisdictional 
reach of the antitrust/com petition law. Those issues are described in detail.
The truly national level o f the com petition legal regulation, represented by 
the com petition law of the Czech Republic, plays a m inor role as the regional 
regulation predom inates over the national level when there is a foreign elem ent 
in a com petition case. For instance, Czech law mostly does no t apply in such 
cases due to  delim itation of the jurisdiction between the EU and its m em ber 
states.
As the international level o f antitrust/com petition regulation is understood 
mainly the system of the W T O  treaties and attem pts to invoke them  in antitrust 
cases, as well as as-yet-unsuccessful attem pts to construct an international treaty 
on com petition. Activity of international institutions such as OECD also belong 
to this level. Also very im portant are bilateral treaties concerning com petition, 
such as those between the US and the EU and the practical cooperation of the 
suprem e an titrust agencies in individual antitrust cases w ith an international 
element.
The opponent of the thesis, Mr. Belohlavek, drew attention to  the problem of 
defining the international elem ent in relation to com petition law; this issue was 
discussed during the oral oral defense o f the thesis.

Author: Z d e n e k  D v o rak

Title o f  doctoral thesis: In te rn a t io n a l  F am ily  Law  o f  th e  C h o se n  E u ro p e a n  
C o u n tr ie s

Chairperson: Prof. JUDr. Kvetoslav Ruzicka, CSc.; Supervisor: Prof. JUDr. M onika 
Pauknerova, CSc., DSc.; Opponents: JUDr. O tto  Kunz, CSc. and Prof. JUDr.
Zdenek Kucera, DrSc.; Date o f  oral defense: Septem ber 22, 2009.

Summary:
This thesis focuses primarily on the issue of family law from the point o f view of 
International Private Law. The author is o f the opinion that while it will probably 
not be possible in the near future to  unify or to  harm onize the family law of the 
EU countries, it will be possible to  unify the international private law rules in this 
field.
The author examines this issue mainly under EC regulation Brussels II A and 
under the respective international treaties in this field, namely the Convention 
on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in | 3 4 1
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Respect of Parental Responsibility and M easures for the Protection of Children 
of 1996, the Convention on the Civil Aspects o f International Child Abduction of 
1980, including the Convention on the International Recovery o f Child Support 
and O ther Forms of Family M aintenance of 2007 and its Protocol.
The issue is further examined from the point of view of both the Czech legal 
system and the com m on law (British legal system). The author also describes 
how parental responsibility works under the British legal system and finds it 
applicable for the dom estic rules o f Czech family law.
The author is o f the opinion that m odern international private law should use the 
rule of habitual residence as a basic principle. The principle should also be used in 
dom estic Czech international private law. The supervisor positively evaluated the 
author's definitions of the term s ‘habitual residence’ and the ‘habitual residence 
of children’, which are no t understood uniformly in legal theory and practice.

Author: M a r t in  W in k le r

Title o f  the doctoral thesis: C o m m e rc ia l R e p re se n ta tio n  in  In te rn a t io n a l  T ra d e

Supervisor: Prof. JUDr. Zdenek Kudera, DrSc.; Opponents: Prof. JUDr. Kvetoslav 
Ruzicka, CSc. and Prof. JUDr. M artin Bohacek, CSc. D ate o f  oral defense: Septem 
ber 22, 2009.

Summary:
This thesis focuses on the issue of com mercial representation from the point of 
view of International Private Law. W ith regard to  com mercial representation, the 
author examines the following aspects: conflict of laws regulating commercial 
representation, direct regulation of com mercial representation, com parison 
of dom estic private law regulations, and com parison of public law regulations. 
From the abovem entioned examination, the author draws som e proposals de lege 
ferenda, which should help no t only the legal theory but also the praxis.
Above all, the commercial representation is examined as a specific contract 
used in international business. The author describes this contract as a specific 
instrum ent and distinguishes it from the employee contract and the consum er 
contracts. Further, the contracts relating to  commercial representation, such as 
com mission contract and contracts concluded by the commercial representative 
on behalf of the represented person, are analysed.
W ith regard to the conflict of law regulation -  the author examines the dom estic 
regulations of the Czech Republic -  namely the Private International Law Act, 
primarily the regulation pursuant to  Section 10, Subsection 2. He further analyses 
the commercial representation under the Rome Convention on governing law for 
contracts, which also applies in the Czech Republic.
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As to the direct regulation, the author examines the issue of commercial 
representation under the Convention of 1978 on the Law Applicable to the 
Agency adopted by the Hague Conference.
I h e  author further describes the question of qualification, which arises not only in 
connection w ith domestic rules bu t also in connection with the abovementioned 
international instrum ents. In his opinion, Prof. K. Ruzicka clearly disagreed with 
the au thor’s recom m endation to  the contracting parties to close the arbitration 
clause in favour of the institutional arbitration court, which m ust decide all 
disputes arising from the contract according to  the lex mercatoria.

Author: Lenka Blahutova

Title o f  doctoral thesis: Current Issues o f Carrier Liability for Breach o f  
Contract o f Carriage o f G oods by Sea

Chairperson: Prof. JUDr. Kvetoslav Ruzicka, CSc.; Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., DSc. Opponents: Doc. JUDr. Jan Ondfej, CSc., DSc. and JUDr. 
O to  Kunz, CSc.; Date o f oral defense: June 22, 2010.

Summary:
Ih e  transport sector represents approximately seven percent of European GDP 
and European com panies own 41 percent o f the total global fleet capacity. 
As these num bers suggest, transport is an im portant industry and a major 
contributor to  the functioning of the European and international economies. 
M aritim e transport covers 80 percent of all trade exchange and has become the 
dom inant transport sector for international business.
The Hague, Hague-Visby (known collectively as the Hague-Visby rules), and 
Ham burg Rules have become the main reason for the lack of uniform ity in the 
field of the carriage of goods by sea due to  their different texts and legislative 
styles. These three sources of law are actually in force in different countries. As 
m aritim e transport is mainly international, this heterogeneity causes problems 
in practice.
Lenka Blahutovas thesis analyzes the m aritim e carrier’s liability for loss o f or 
damage to  goods under convention-based regimes.
The Czech Republic has ratified the United Nations Convention on the Carriage 
of G oods by Sea signed on 30 M arch 1978 in Hamburg (known as the Ham burg 
rules). The French Republic has ratified the International Convention for the 
Unification o f Certain Rules of Law relating to Bills o f Lading, which was drafted 
in Brussels in 1924 (the Hague-Visby rules). France has also incorporated the 
Codex on M aritim e Law -  the Law of 1966. The Czech Republic does not have any 
specialized codex on M aritime Law and uses general provisions of Commercial 
and Civil Codes. The thesis com pares Czech and French legal systems in the field 
of m aritim e law. 3 4 3
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The thesis is structured into three parts (chapters). The first part provides a short 
overview on maritim e law history, beginning with Roman law, m aritim e regulation 
in Italian cities and free cities of the Rhine and the Baltic Sea. It continues with 
the Consolato del M are (Regulation of the Sea), which was adopted by the cities 
on the M editerranean around A.D. 1300 and the Laws of 01ёгоп, which prevailed 
in France and England, and then moves on to  the Ordonnance de la M arine  until 
the new maritim e age o f the H arter Act and the International Law Association. 
The second part of the thesis is more general and is dedicated to  the main 
principles of International Private Law and the basis o f legal liability. In order to 
understand maritim e law, it is im portant to  be aware of the basic principles and 
sources o f international private law. It should be pointed out that, according to Dr. 
Kunz’s opinion, the author should pay m ore attention to  the analysis o f relevant 
case law relating to  the carrier’s liability (taking of evidence, burden of proof, etc.). 
This chapter aims to  analyze three types of regulation in international private law 
-  national, international, and European regulations. Ih e  main focus of attention 
is on regulations and instrum ents on European level due to  the changes in the 
European Private Law in 2009 (entry into force of Rome I Regulation). The chapter 
also covers procedural instrum ents such as the Brussels Convention from 1968 
and its successor Regulation, known as Brussels I. Ih e  author also pointed out 
the main questions in term s of European sources of law as the author aims to 
dem onstrate the possible solutions through the C ourt of Justice’s jurisdiction. 
Regarding the liability, the thesis explains the basics of legal liability and its forms, 
including com ponents of liability and its conditions. The thesis also deals with 
subjective and objective liability as a crucial issue in maritim e transport law.
This chapter underlines the main issues of liability in transport law in general. 
Ih e  author also explains the most im portant legal transport terminology, such 
as bill of lading, contract of transport, means of transport, regional conferences, 
international transport, ship, etc.
Ih e  third part deals with the carrier’s liability for breach of contract of carriage of 
goods by sea under the convention-based regimes, specifically the Hague Rules, 
the Hague-Visby Rules, and the Hamburg Rules. I h e  new Rotterdam Rules, as the 
new convention opened to ratification, is also included. This convention aims to 
unify the different legal basis.
The thesis identifies, evaluates, and compares a carrier’s liabilities under the three 
conventions and determ ines the conditions of such liabilities and exemptions. Ih e  
thesis also covers the Czech and French national requirem ents of such liabilities. 
The third chapter also includes the procedural part and deals with com petent 
jurisdiction and arbitration. Ih e  author made special note of arbitration, which 
is advantageous for both sides o f contract o f maritim e transport (transporter and 
shipper) and is widely used. Ih e  thesis also compares the statutes of lim itations for 
different maritim e conventions.
In the final part, the author proposes joining an ongoing debate on whether the 
maritime transport industry needs all the three abovementioned conventions on 
the same subject, namely legal regimes relating to  carriage of goods. Ih e  author 
underlines here the im portance of unifying international m aritim e law and 

3 4 4  ! ponders the future o f the Rotterdam rules.
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Author: M ich ae la  O rsag o v d

Title of doctoral thesis: C o n flic ts  b e tw e e n  S ta te  C o u r ts  a n d  In te rn a t io n a l 
A rb itra tio n

Chairperson: Prof. JUDr. Stanislava Cerna, C S c.; Supervisor: Prof. JUDr. M onika 
Pauknerova, CSc., DSc:,Opponents: Prof. JUDr. Kvetoslav Ruzicka, CSc. and 
JUDr. O to Kunz, CSc.; Date of oral defense: May 20, 2010.

Summary:
This thesis deals with the arb itra tor’s jurisdiction and w ith conflicts o f proceedings 
between state courts and international arbitration, com paring different legal 
orders.
Its first part explains arbitral jurisdiction, the basis of which is the arbitration 
agreement. It analyzes the regime of the arbitration agreement, the nature and 
regime of arbitral jurisdiction, the principle o f com petence-com petence, and the 
cou rts  procedure under Section 106 of the Czech Civil Procedure Code.
The second part o f the thesis deals with conflicts of proceedings between state 
courts and international arbitration, especially from an arbitrator’s point of view. 
The author argues that conflicts of proceedings and inconsistent decisions should 
be prevented and, in this manner, the parties’ legitim ate expectations, their rights 
acquired in good faith, and legal certainty should be protected. In his opinion, 
Dr. O. Kunz suggested that the author should pay more attention to  the recent 
position of arbitrator in this chapter.
The author made a distinction between conflicts o f jurisdiction and conflicts of 
proceedings on their m erits. W ith regard to  the former, the author explains the 
rule of Us pendens, consolidation of related proceedings, res judicata, cause of 
action estoppel, issue estoppel and the doctrine of forum non conveniens, all of 
which she applies to  parallel state and arbitral proceedings.
The author analyzes conflicts o f proceedings on their m erits based on the 
general explanation of the abovem entioned procedural tools and on a detailed 
explanation of anti-suit injunctions. The author applies all these procedural tools 
to  parallel state court and arbitral proceedings.
The author would prefer binding transnational rules o r international 
harm onization of national procedural rules. At the same time, she does 
welcome the non-binding International Law Association’s recom m endations for 
arbitrators.

3 4 5
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Author: L u k is  K lee

Title o f  doctoral thesis: F ID IC  C o n d itio n s  o f  C o n tra c ts  in  th e  C zech  R ep u b lic

Chairperson: Prof. JUDr. M onika Pauknerova, CSc., DSc.; Supervisor: Prof. JUDr. 
Kvetoslav Ruzicka, CSc.; Opponents: Doc. JUDr. Jan Ondfej, CSc., DSc. and JUDr. 
O to Kunz, CSc.; D ate o f oral defense: June 22, 2010.

Summary:
This thesis primarily deals with the application of the FIDIC Conditions of 
Contract in the Czech Republic. FIDIC, the Federation Internationale des 
Ingdnieurs-Conseils (International Federation of Consulting Engineers), was 
founded in 1913 and now represents the consulting engineering industry 
around the world. The FIDIC Conditions o f C ontract are intended to  be suitable 
for construction projects being carried ou t around the world by all types of 
employers. FIDIC recom m ends its conditions for international use on a two- 
part basis using specific and general conditions. FIDIC warns about changing the 
general part and recom m ends making all the changes in the specific part.
FIDIC Conditions o f contract are also used in the Czech Republic, mainly within 
infrastructure public procurem ent and by some private clients and contractors. 
This thesis deals mainly with the First Edition (1999) o f the international contract 
conditions FIDIC CONS (Conditions of C ontract for Construction), FIDIC P/DB 
(Conditions of C ontract for Plant and Design-Build), and FIDIC EPC (Conditions 
of C ontract for EPC/Turnkey Projects).
This paper is set ou t in sections, starting w ith a brief overview of the history, 
development, and description o f the FIDIC standard forms of contracts. The next 
chapters deal with specific issues in term s of the use of the FIDIC conditions 
in the Czech Republic legal system. In addition, some specific institutes are 
analyzed that often originate from the Anglo-American law system but are used 
in Czech legal environm ent. W ithin the context of this chapter, according to the 
opinion of Doc. J. Ondfej, the FIDIC conditions and Czech Commercial Code 
should be analyzed and compared.
Furtherm ore, the thesis deals w ith international trade legal issues (including 
the lex mercatoria aspects), FIDIC Conditions of Contract risk allocation and 
insurance clauses arrangem ent. The next chapters deal with contract price, 
claims, claim m anagem ent system, and dispute resolution. The final section 
includes a vocabulary of specific construction industry term s in four languages.

3 4 6  I
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Author: Anna Dolejsi

Title o f  doctoral thesis: European Order for Payment and Payment Orders in 
the Czech Republic, France, and Germany

Chairperson: Prof. JUDr. Kvetoslav Ruzicka, CSc.; Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., Y)Sc:,Opponents: JUDr. Ing. Bohumil Polacek, Ph.D., MBA,
LL.M. and JUDr. O to Kunz, CSc.; Date o f oral defense: September 22, 2010.

Summary:
The main topic of this thesis is the European order for payment procedure, which 
was adopted by Regulation No. 1896/2006 of the European Parliament and of the 
Council (EC) creating a European order for payment procedure on 12 December 
2006. This thesis describes events preceding the adoption of the regulation, the 
procedure for adopting it, as well as development of the content of individual 
provisions of the regulation and the content of the actual adopted and binding 
regulation.
This thesis com pares the European order for paym ent procedure w ith national 
orders for paym ent procedures in the Czech Republic, France, and Germany. The 
G erm an and French orders for paym ent procedures were chosen because the 
European Com mission claims the French injonction de payer and the Germ an 
Mahnverfahren  were the two m ost significant sources of inspiration for the 
European order for paym ent procedure.
The first chapter focuses on the concept of the order for payment in general, the 
order for payment in the Czech Republic, including the new electronic order for 
payment, and special orders for payment based on a bill o f exchange or on a cheque.
The next chapter summ arizes the m ost significant events preceding the legislative 
initiative leading to  enactm ent of the regulation. These include the Storme 
Proposal, an extension o f the treaty establishing the European Com m unity by the 
ability to  adopt m easures in the field of judicial cooperation in civil m atters, the 
conclusions of the European Council in Tam pere 1999, and the joint program m e 
of the com mission and the council o f measures for im plem enting the principle of 
m utual recognition of decisions in civil and com mercial matters.
C hapter 3 concerns the individual stages of the legislative procedure, including 
the green paper o f the commission, the first proposal of the regulation, the opinion 
of the European Parliament, and the statem ent of the European Economic and 
Social Com m ittee, as well as the com m on position of the Council.
C hapter 4 describes the content o f the regulation in general, particularly the 
position of the regulation as a part o f the establishment of an area of freedom, 
security and justice, a general approach to  enforcem ent o f uncontested claims in 
m em ber states.
The following chapter focuses on individual features of the European order for 
paym ent itself. The chapter analyzes the possible solutions with regard to the 
model of the order for paym ent and com pares the approach of the commission, 
the European Parliament, the council and the European Economic and Social 
Com m ittee w ith the actual adopted text of the regulation. | 347
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Chapter 6  concludes the part about the European order for paym ent procedure. 
It is one of the m ost interesting chapters because it describes the national 
regulation in the Czech Republic, France, and Germany relating to  the European 
order for paym ent procedure and reveals the significant differences of the 
European order for paym ent procedure am ong the countries. In his opinion, Dr. 
O. Kunz suggested a m ore critical approach to  the unification of the order for 
paym ent procedure within the framework of EU Law. Dr. B. Polacek particularly 
appreciated the author's practical experience w ith the order for paym ent 
procedure.
The last two chapters include a description of the national French order for 
paym ent procedure and the G erm an order for paym ent procedure.
The m ost im portant conclusion of the thesis is that the application of the 
European order for paym ent procedure in m em ber states is significantly affected 
by national principles o f procedural law.

Author: Jak u b  E. C h m e lik

Title of doctoral thesis: E u ro p e a n  O rd e r  fo r P a y m e n t a n d  E u ro p e a n  Sm all 
C la im s P ro c e d u re

Chairperson: Prof. JUDr. Kvetoslav Ruzicka, CSc.; Supervisor: Prof. JUDr. Monika 
Pauknerova, CSc., DSc.; Opponents: JUDr. Lucie Banyaiova, Ph.D. and JUDr. Oto 
Kunz, CSc.; Date of oral defense: Septem ber 22, 2010.

Summary:
The thesis introduces the reader to the legal basis for adopting the regulations of 
European Private International Law in the prim ary legislation of the European 
Union and the process o f harm onising the civil procedure regulations of the 
EU M ember States, including the prospects for future development. The main 
goal of the thesis is to  analyze the legal provisions of the European order for 
paym ent and European small claims procedure w ith com parison with Czech civil 
procedure regulations.
After deep comparative analysis, the author concludes that the provisions of the 
European O rder for Payment Regulation can be assessed favorably, even though 
certain issues were no t handled in an adequate manner. This particularly concerns 
regulation of the review of the European order for paym ent in exceptional cases. 
O ne shortcom ing related to  the adaptation of the European order for paym ent 
into the Czech law is that a European order for paym ent m ust be delivered to  the 
defendant personally, as is the case with the Czech order for payment.
The provisions o f the European order for paym ent refer to certain characteristic 
that correspond to the provision of the order for paym ent under Czech law 
(for example, the non-evidential model o f procedures), as well as substantial 
differences (especially the possibility of delivering a European order for paym ent 
abroad).
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Regulation 861/2007 provides only minimal harm onization of the rules for the 
European small claims procedure, since m ost o f the issues (particularly the 
option to  lodge appeals) have been left to the m em ber states. Under regulation 
861/2007, the principal means for speeding up cross-border small claims 
litigation and reducing the costs thereof are simplifying the European small 
claims procedure, especially the w ritten procedure, simplifying the course of 
evidence, and setting the deadlines for issuing decisions. The author argues that 
the relevant rules set out in Regulation 861/2007 are barely acceptable from the 
standpoint o f securing the right to  fair trial and the right to  adversarial process. 
Therefore, the role o f the judge in securing these rights in the European small 
claims procedure is increasing.
In his conclusions, the author prefers further harm onization and unification at 
the European level. According Dr. O. Kunz’s dissenting opinion, the author should 
m ention som e negative aspects of the further unification and harm onization of 
the procedural law in the field of EU Law (such as non-adherence to cultural, 
historical, and legal traditions in EU M em ber States).

Author: Tom aS M ach

Title of doctoral thesis: In v e s tm e n t P ro te c t io n  o f  H o ld in g  S tru c tu re s  a n d  th e  
R ole o f  th e  In s t i tu t io n  o f  th e  C o rp o ra te  V eil in  C ase-L aw

Chairperson: Doc. JUDr. Jan Ondfej, CSc., DSc.; Supervisor: Prof. JUDr. Kvetoslav 
Ruzicka, CSc.; Opponents: Prof. JUDr. M onika Pauknerova, CSc., DSc. and Prof. 
JUDr. Nadezda Rozehnalova, CSc.; Date of oral defense: Septem ber 22, 2010.

Summary:
The objectives of the thesis are to  determ ine the extent to  which the institution 
of corporate veil influences the nationality of persons participating on holding 
structures, how these structures are viewed in international arbitration, and 
the extent to which piercing of the corporate veil exists in the case law of the 
arbitration courts.
The author introduces the reader to the arena of investm ent protection and 
provides an historical overview and discussion of international law. The analysis 
starts with the custom ary regime of diplomatic protection, followed by analysis of 
the contem porary particular regimes created by bilateral and multilateral treaties 
on investm ent protection. The author discusses the difference between these two 
regimes, as well as the difference in the position of an individual pursuant these 
to  these regimes.
The thesis also analyzes the basic approaches adopted by municipal laws in 
determ ining one’s nationality. Subsequently, the thesis discusses the 20th century 
development o f international law that rests in its absorption o f rules determ ining 
nationality within the scope o f subject m atter regulated by international law. 
Regarding legal persons, the author analyzed the developm ent o f the custom ary I 3 4 9
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rules o f the determ ination of nationality of such entity. The analysis starts with 
a discussion of the principle of siege social and some rather less systematic 
applications of this principle in older case law. The discussion then turns 
to  the control test and, in particular, to  the incorporation test o f corporate 
nationality, the latter being the prevailing custom ary rule as sum m arized by the 
ICJ in Barcelona Traction. The analysis o f existing custom ary international law 
is com plem ented by the discussion of two particular regimes of a rather self- 
contained nature, namely case law of the Iran/USA Tribunal and the European 
C ourt of Justice. The author reaches the conclusion that, under contem porary 
custom ary international law, the rule of incorporation is the rule of determ ination 
of nationality o f corporations. The principle of effective nationality cannot be 
considered a valid part o f custom ary international law vis-^-vis juridical persons, 
as has clearly been shown by recent case law of the ICJ, such as the Diallo case. 
Probably the m ost significant contribution is dedicated to  the definition and 
subsequent analysis o f the institution of the corporate veil in the light o f the world's 
major legal orders (United States, the laws of England and Wales, Germany and 
France). The author reaches some im portant conclusions. Case law on piercing 
of the corporate veil in the United States has developed and has m ore or less 
settled. In England, on the other hand, although the concept is known to the 
legal environm ent due to the closeness of the abovem entioned legal sub-cultures, 
courts generally refuse to  apply it and adhere to the principles of a separate entity 
of a legal persons (corporate veil) as set by the House of Lords in Salomon v. 
Salomon. Germ any has a com parable theoretical and a practical approach to  the 
case law vis-&-vis piercing the corporate veil. However, this approach is based 
on the fundam ents o f G erm any’s civil legal system with its own maxima, which 
are different from those of American com m on law. French legal practice is not 
familiar with this doctrine at all. The second relevant conclusion related to the 
institution of the piercing of the corporate veil is that one cannot really talk of 
concrete rules and maxima that could indicate that the institution of piercing 
the corporate veil would have become a general principle of law recognised by 
civilized nations. The accuracy of this conclusion was confirmed by Prof. M. 
Pauknerovd in her opposing opinion.
In relation to investm ent arbitration, the arbitrators clearly tend to  respect the 
principle of corporate veil, particularly in situations w here the incorporation test 
is “the test" chosen by the relevant bilateral investm ent treaty. In the analyzed 
case law, the arbitral tribunals refused attem pts by the defendant state to  pierce 
the corporate veil around the investor. The final chapter of the thesis elaborates 
a hypothetical example, which dem onstrates the possibility o f protecting assets 
through the corporate veil by creating special holding structures according to  the 
relevant bilateral investm ent treaties and case law. The evaluation o f the thesis by 
the opponents was positive. Prof. N. Rozehnalova stressed that the author should 
define the crucial issues more precisely in the in troductory part o f the thesis 
because the author preferred to  analyze the particular questions of the doctrine 
of the corporate veil and the protection of the holding structures.

3 5 0  I
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Current Events,
Past & Ongoing CYIL / CYArb Presentations

I. Current Events

I . l .  S elected  Scientific C onferences, Sem inars, A cadem ic L ectu res and  
o th e r  P rofessional E vents1

PRA HA  [CZE] 29 January  2010 -  Office o f th e  G overnm ent o f th e  Czech 
R epublic jo in tly  w ith  th e  In s titu te  o f Legal H isto ry  Faculty o f Law, C harles 
U niversity  in  P rague2.
W orkshop Mensiny a prdvo v Ceske republice [Minorities and the Law of the 
Czech Republic]

PRA HA  [CZE] 19 January  2010 -  Faculty  o f Law, C harles U niversity  in  
P rague3.
Lecure given by the ex-President of the Federal Council of Austria, P ro fesso r 
H erb e rt Scham beck4.

1 C o n tr ib u tio n s  m e n tio n e d  h e re in  re p re sen t a  se lec tio n  from  p a p e rs  re la ted  to  
issues  w ith  a n  in te rn a tio n a l e lem en t. CY IL e d ito rs  h e reb y  apo log ize  to  th e  le c tu re rs  
fo r o m ittin g  so m e  o f  th e m  a n d  th e ir  to p ic s  d u e  to  th e  lim ited  space  p ro v id ed  fo r  th is  
sec tio n . E d ito rs  re fe rred  especially  to  p u b lish ed  an d  o th e r  accessib le  in fo rm a tio n . 
R eaders a re  specifically  w a rn e d  th a t  th e  in fo rm a tio n  a b o u t p a p e rs  p re sen te d  a t th e  
ind iv idua l co n fe ren ces  a n d  o th e r  a ca d em ic  an d  scien tific  e v en ts  is o n ly  a  se lec tio n  an d  
d efin ite ly  d o e s  n o t p ro v id e  a  full re p o r t  o n  th e  e n tire  p ro ceed in g s  a n d  th e  acad em ic  
sco p e  o f  e ac h  p a r tic u la r  even t.
2 R ep o rt: R ene P e tas, A ca d em ic  lecture: M in o ritie s  a n d  th e  L a w  in  th e  C zech R epublic , 
1 4 9  ( 6 ) P r a v n I k  6 6 3  ( 2 0 1 0 ) .

3 D etails  a b o u t The C o m m o n  L a w  Society  availab le  a t: http://w w w .societv .cz/ (accessed  
o n  F eb ru a ry  1 ,2011).
4 In fo rm a tio n  a b o u t th e  le c tu re s  of, in te r  a lia , JifI S ousa , 1 4 9  (5 )  P r a v n I k  5 4 1 - 5 4 3  

(2010). 3 5 1
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P R A H A  [CZE] 13 A p ril 20 1 0  -  C o m m o n  Law  S o c ie ty 5.
Advocate General o f the European C ourt o f Justice, E le a n o r S h a rp s to n , Q C  
presented the first annual Lord Slynn Memorial Lecture.

P R A H A  [CZE] 13 A p ril 20 1 0  -  C o m m o n  Law  S ocie ty .
Lecture by K evin  G ib b o n s  on The Law of Trusts, one of a series of lectures 
“Introduction to  Com m on Law”.

PR A H A  [CZE] 13 A p ril 20 1 0  -  C o m m o n  L aw  S ocie ty .
Lecture by V it S is le t on Islamic Law in Europe.

B R N O  [CZE] 23 A p ril 20 1 0  -  O ffice fo r  th e  p ro te c t io n  o f  c o m p e tit io n .
The Second Annual C o n fe re n c e  on Competition Enforcement in the Recently 
Acceded Member States^.

B R N O  [CZE] 26 -  28  M ay 20 1 0  -  F acu lty  o f  Law, M a sa ry k  U niversity . 
C O F O L A  -  IVth international Conference of PhD Students and youth 
researchers (various sections)7.

O L O M O U C  [CZE] 27 -  28  M ay 20 1 0  -  F acu lty  o f  Law, P a lack y  U niversity . 
International conference Procesneprdvni regulace vztahd vyplyvajicich zprdva 
rodinneho [Procedural Regulation of Family Law Relations) at the F acu lty  o f 
Law, P a lacky  U nivers ity  in  O lo m o u c8.
The third part of the conference focused on proceedings in family cases with 
international elements. Lecturers concentrated, inter alia, on the following issues:
>  Andrea Fialova Racilova, on the relationship between the Council Regulation 

(EC) no. 44/2001 and the Hague Convention o f  2 October 1973.
> Zdenek Kapitan, proceedings regarding the return o f  minors in cases o f  

international abductions.
> M arketa Novakova, law and practice o f enforcement o f the right o f  access to a 

child by his or her parent in cases with international elements.
> Tereza Pacovska and Michaela Janockova, criticism o f  the case law o f  the 

Court o f Justice o f  the European Union regarding the possibility o f  issuing 
provisional measures under Article 20 o f the Council Regulation (EC) no. 
2201/2003 concerning jurisdiction and  the recognition and  enforcement o f 
judgments in m atrim onial matters and  the matters o f  parental responsibility.

5 D etails  a b o u t The C o m m o n  L a w  Socie ty  availab le at: http://w w w .societv .cz/ (accessed  
o n  F eb ruary  1, 2011).
6 For fu r th e r  in fo rm a tio n  see: h ttp ://w w w .com pet.cz/en/com petition/new s-com petition/ 
second-annual-con ference-on-com petition-enforcem ent-in-the-recently-acceded-m em ber- 
s tates/ (accessed  o n  F eb ru a ry  1, 2011).
7 C o n fe ren ce  p ro c eed in g s  availab le  at:
h ttp ://w w w .law .m uni.cz/sbom ikv /cofo la2010/files/sbom ik /sbom ik .pdf 

(accessed  o n  D e cem b er 2 8 ,2 0 1 0 ). T he  Vth A n n u a l C O F O L A  C o n fe re n ce  is sch ed u led  
fo r 29  A pril -  1 M ay 2011.
8 For in fo rm a tio n  a b o u t th e  co n fe ren ce  see  fo r  in s tan ce  R enata  S inova, 1 4 9  ( 1 1 )  

P r a v n I k  1 1 8 8 - 1 1 9 1  ( 2 0 1 0 ) .

http://www.societv.cz/
http://www.compet.cz/en/competition/news-competition/
http://www.law.muni.cz/sbomikv/cofola2010/files/sbomik/sbomik.pdf
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BRNO [CZE] 22 June 2010 -  D ep a rtm en t o f E nv ironm ental Law an d  Land 
Law, Faculty  o f Law, M asaryk  U niversity  Brno 
Conference Health Care and Law9.

BRNO [CZE] 1 1 - 1 4  July 2010 -  Faculty  o f Law, M asary  U niversity  Brno 
Conference Economic Tools in the Environmental Law.

H RO TO V ICE [CZE] 6 - 1 0  S ep tem ber 2010 -  In s titu te  o f Law and  
T echnologies10, Faculty  o f Law, M asaryk  U niversity  Brno
IInd Czech Conference on Inform ation and Com m unication Technologies Czech 
Law and Information Technologies.

BRNO [CZE] 7 S ep tem ber 2010 -F a cu lty  o f Law, M asaryk  U niversity  Brno 
Jointly  w ith  the  S ociety  fo r C anonic Law
XVIth Conference The Church and the State -  M anzelstvi, d e ti a rod inny  
zivot v nabozensky  p lu ra litn im  sta te  [Matrimony, Children and Family Life 
in the Country with Religious Plurality}.

BRNO [CZE] 9 - 1 0  S ep tem ber 2010 -  D ep a rtm en t o f F inancial Law and  
N ational E conom ics, Faculty o f Law, M asaryk  U niversity Brno 
Summer School of Tax Law11.

PRAHA [CZE] 13 -  14 S ep tem ber 2010 -  D ep a rtm en t o f F inancial Law and  
Science, Faculty o f  Law, C harles U niversity  in  P rague.
Conference ,^\ktudlni otdzky financi afinancniho prdva z  hlediskafiskdlni a 
monetdrnipodpory hospoddrskeho riistu v zemich stredni a vychodni Evropy 
po roce 2010“ {Current Issues Concerning Finance and Financial Law from  
the Perspective o f Fiscal and Monetary Support o f Economic Growth in the 
Countries o f Central and Eastern Europe After 2010).
The conference was organized by th e  D ep a rtm en t o f F inancial Law an d  Science 
o f th e  Faculty o f Law, C harles U niversity  in  P rague, in  co o p e ra tio n  w ith  th e  
In fo rm a tio n  an d  R esearch O rg an iza tio n  C en tre  fo r Public F inance an d  Tax 
Laws o f  th e  C en tra l an d  E astern  E urope C oun tries  (Centrum  informacji i 
organizacji badari finansow publicznych i prawa podatkowego к raj 6 w europy 
Srodkowej i wschodniej). The conference, attended by two hundred delegates 
from many countries, was very interesting from the perspective of international 
law, private international law and European law due to  the fact that the focus

9 T he  n e x t co n fe re n ce  w ith in  th e  p ro g ram  is to  b e  e ld  in  th e  p e rio d  1 2 - 1 7  S e p te m 
b e r  2011, o rg an ised  jo in tly  by  th e  Faculty  o f  Law, M asaryk  U niversity , B rno  [CZE] an d  
by th e  N a tio n a l C en tre  o f  N u rs in g  a n d  O th e r  H ealth  P ro fess ions  a n d  in  c o o p era tio n  
w ith  a n o th e r  in s titu tio n s . D e ta iled  in fo rm a tio n  availab le  at: http://health .law .m uni.cz/ 
(accessed  o n  D e cem b er 28, 2010).
10 W eb s ite  o f  th e  In s titu te  availab le a t: http ://cvber.law .m uni.cz/ (accessed  on  
D e cem b er 28, 2010).
11 D e ta iled  in fo rm a tio n  availab le at: http ://tax .law .m uni.cz/ (accessed  o n  D e ce m b e r 28, 
2010). 3 5 3
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of the conference was indeed m ost topical, aimed at transnational issues. The 
conference was therefore not limited to  finance and financial law issues, it also 
discussed highly interdepartm ental topics. Guests were invited by and the 
conference was held under the auspices of Professor JUDr. Ales Gerloch, CSc., 
Dean of the Faculty of Law, Charles University in Prague, and Professor D r hab. 
Eureniusz Ruskowski, President of the co-organizing centre from Poland.

C o n tr ib u tio n s  P re s e n te d  a t  th e  C o n fe ren ce :
> Milan Bakes, Praha (Czech Republic). A ktud ln i o tdzky financniho prdva ve 

svetle hospoddrske a financn i krize {Current Financial Law Issues in Light o f  
the Economic and  the Financial Crises).

> M arina Valentinovna Sentsova, Voronezh (Russian Federation). Nalogovoe 
pravo Rossii: novye aspekty pravoponimanija i razvitija {Russian Tax Law: 
New Aspects o f Legal Understanding and  Development).

>  Eugenius Ruskowski, Bialystok (Poland). Activity-based budget in the light o f  
theoretical principles a nd  practical experiences o f  selected countries.

>  Vladimir Babcak, Kosice (Slovak Republic). Dahove prdvo ako ndstroj 
a fo rm a  podpory podnikatel'skeho prostredia (Tax Law as the Instrum ent and  
the Form o f  Assistance to the Business Community).

> Michal Radvan, Brno (Czech Republic). A d  Valorem Taxation o f Real Estate-,
> Krystyna Pitrowska-Marczak, Lodz (Poland). The legal and  economic aspects 

ofpublic financial management.
>  Lilia Abramchik, G rodno (Belarus). Nalogovoeproizvodstvo {Tax 

Proceedings).
> Aksana N. Shupitskaya, G rondon (Belarus). Objazannost' p la tit' nalogi 

как odna iz vaznejsih konstitucionnyh objazannostej v respublike Belarus 
{The Obligation to Pay Taxes as One o f the M ost Im portant Constitutional 
Obligations in the Republic o f  Belarus).

>  Petr Mrkyvka, Brno (Czech Republic). Predmetove pojetl fin a n cn i sprdvy 
(topic in translation -  Subject-M atter Approach to Financial Administration).

>  Hana Markova, Praha (Czech Republic). Stdt, verejny rozpocet a zdsady jeho 
tvorby a realizace v obdobl prekondvdnl dusledkd hospoddrske krize {The 
State, the Public Budget and the Principles o f  Formation and  Implementation  
o f  the Public Budget in the A fterm ath o f  the Economic Crisis).

>  Marcela 2arova, Praha (Czech Republic). Problemy nedokoncene harmonizace 
preshranicnichfuzljako barierypro volnypohyb kapitdlu {Problems Associated 
with the Incomplete H arm onization o f  Cross-Border Mergers as an Obstacle 
to the Free M ovem ent o f Capital).

> Alexander Nikolaevich Kostyukov, O m sk (Russian Federation) Constitutional 
regulation o f state and economy interaction.

>  Anna Jurkowka-Zeidler, Gdansk (Poland). Тйе new legal fram ew ork fo r  crisis 
m anagement in the EU  internal financia l market.

> Valentina Nikolaevna Ivanova, Uljanovsk (Russian federation). Application  
o f model o f a juridical construction o f  the ta x  as basic reception o f  legal 
techniques fo r  form ation o f  laws on taxes.

3 5 4  I
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P R A H A  [CZE] 23 -  24  S e p te m b e r  2010
Second Annual International Czech-Polish Constitutional Law Seminar 
Ustavni system Ceske republiky a Polske republiky po pfistoupeni к EU 
[Constitutional System of the Czech Republic and the Republic of Poland 
after the Accession to the EU]12.
Lecturers concentrated, inter alia, on the following topics:
>  Ales Gerloch; opening speech outlining some o f the significant topics.
>  Vdclav Pavlicek; concerning A ct No. 195/2009 Coll. and its subsequent 

abrogation by the Constitutional Court.
> Andrzej Szmyt; on the successfully completed constitutional procedure o f  

amending the Polish Constitution.
>  Jan Gronsky; critical comments regarding the powers o f  the Constitutional 

Court o f  the Czech Republic.
>  Karel Klima; regarding the case law o f both constitutional courts on the 

relationship between constitutional and European law.
>  Tereza Pacovska and Michaela Janockova; criticism o f  the case law o f  the 

Court o f Justice o f the European Union regarding the possibility o f  issuing 
provisional measures pursuant to Article 20 o f  the Council Regulation (EC) 
no. 2201/2003 concerning jurisdiction and  the recognition and  enforcement o f  
judgm ents in m atrim onial m atters and  the m atters o f parental responsibility.

> O ther lecturers (inter alia): Radovan Suchanek; Zbigniew Witkowski; 
Agnezska Bieh-Kacata; M arcin Czyzniewski; Jin Jirasek; Krzystof Skotnici; 
Jan Kudrna; Ryszard Mojak; Jaroslaw Sutkowski; Kararzyna A D Witkowksa.

B R N O  [CZE] 21 -  24  S e p te m b e r  20 1 0  -  D e p a r tm e n t o f  th e  S ta te  a n d  Law 
H is to ry , F acu lty  o f  Law, M a sa ry k  U n iv e rs ity  B rn o
Summer School o f the Department o f History -  Historical Metamorphoses of 
the Criminal Law12.

R O Z N O V  p. R A D H O S t E M  [CZE] -  1 4 - 1 5  O c to b e r  20 1 0  -  D e p a r tm e n t o f  
Law, F acu lty  o f  E co n o m ics , V S B -T echn ical U n iv e rs ity  o f  O s trav a  
International Conference Interaction o f Economy and Law1'1.

PL Z E N  [CZE] -  29  a n d  3 0  S e p te m b e r  2010
Lectures by M gr. A d am  S zo t and D r. T o m asz  D e m e n d e c k i from the D epartm ent 
of Civil Procedure and International Com mercial Law, Faculty of Law 
and State Administration, M arie Curie-Sklodowska University in Lublin /

12 In fo rm a tio n  available fo r in s ta n ce  at:
h ttp ://w w w . m zv .cz /cesko -po lske  fo ru m /c z /c e sk o  po lskv  p ravn icky  sem inar.h tm l; 
p ic tu re s  from  th e  sem in a r  at:
h ttp ://w w w .iirib laze k .eu /cesk o -p o lsk v  sem in a r  230 9 2 0 1 0 /in d ex .h tm l 
(accessed  o n  D e cem b er 28 ,2 0 1 0 ). F o r in fo rm a tio n  a b o u t th e  co n fe ren ce  see  fo r in s tan ce  
M artin  К ора, 5 (1) A c t a  I u r i d i c a  O l o m u c e n s i s ,  O lo m o u c  [C zech  R epublic]: Palacky 
U n ivers ity  165-169 (2010).
13 D e ta iled  in fo rm a tio n  availab le  a t: http ://tax .law .m uni.cz (accessed  o n  D e cem b er 28, 
2010).
14 C o n fe ren ce  p ro ce ed in g s  w ill be  p u b lish ed  shortly .
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Republic o f Poland. The lectures were part of the In t ro d u c tio n  to  P o lish  Law 
programme.

PL Z E N  [CZE] -  2 4  N o v em b er 2010
Academic lecture organized by the D epartm ent o f Private Law and Civil 
Procedure, D r. iu r. H a n n e s  R osier, LL.M . (Max Planck Institute Hamburg 
/ Germany) with the topic: The Review of Standard Contract Terms -  On 
Consumer, Commercial and General Contract Law and JU D r. K ris tia n  C sach , 
Ph .D ., LL.M . (Faculty of Law, P. J. Safarik University Kosice / Slovak Republic) 
with the topic Standard Contract Terms in the Law of the Slovak Republic 
and in the Law of the Czech Republic.

B R N O  [CZE] - 1 0 - 1 1  N o v e m b e r 20 1 0  -  D ays O f  Law  20 1 0  -  F acu lty  o f  
Law, M asa ry k  U n iv ers ity , B rn o  ( fo u r th  a n n u a l in te rn a t io n a l  sc ien tif ic  
c o n fe re n c e )15

S e c tio n s  a n d  C o n tr ib u tio n s :

Section: Problematic issues of the upcom ing recodification of Czech criminal 
procedure
> Rima Azubalyte, Constitutionalization and  Internationalization o f  the 

Criminal Procedure o f Lithuania.
> Jakub Chromy, Ondrej Stefanik, Juvenile Delinquency -  the Records fro m  

Research Work.
> Jaroslav Fenyk, The Principle o f Legality or the Principle o f  O portunity in the 

New  Criminal Proceedings.
> Jan Kocina, Ojfender-victim Settlement in Criminal Procedure.
> Vladimir Kratochvil, Critical Com m ent a margo basic Principles o f Criminal 

Procedure /  Crim inal Process Law in the year 2010.
> Zdenek Krejdi, M ethod o f Odor Identification as Evidence in Criminal 

Proceedings.
> Josef Kuchta, Cooperating D efendant and Crown Witness.
> Ondrej Stef&nik, Proportionality between the Length o f  Criminal Proceedings 

and  Punishm ent in the Case-law o f  the Czech Constitutional Court.
> Eva Zatecka; Katerina Pfepechalova, Several Notes to the Position o f the 

Aggrieved Party in Criminal Procedure.

Section: Contem porary issues of internal adm inistration
>  M ustafa Avci, W hat Should an Ideal E-Administration M odel Comprise?
> Filip Dienstrbier, Protection o f Personal D ata in Adm inistration o f Archiving.

15 C o n fe re n ce  p ro ceed in g s: R adovan  D avid; D avid  Sehn&lek; Jiff V aldhans  (eds.), D n y  
p r a v a  2010 /  D a y s  o f  L a w  2010  (fo u rth  an n u a l in te rn a tio n a l con fe ren ce ) C o n fe ren ce  
p ro ceed in g s. B rno[C Z E ]: Faculty  o f  Law, M asa ryk  U niversity , 2010, ISBN: 978-80 -210 - 
5305-2. A vailable a t: h ttp ://w w w .law .m uni.cz/content/en/proceedings/ (accessed  o n  D e 
cem b er 28, 2010). A b s tra c ts  o f  th e  C o n fe ren ce  p ro c eed in g s  availab le  a lso  in  hard-copy .

http://www.law.muni.cz/content/en/proceedings/
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>  M onika Horakova, Sofia PospiSilovi, Right o f Association and Assembly -  
Selected Questions.

> Jana Jurm'kova, The current problems o f public administration.
> Stanislav Kadecka, Right o f  Association and Assembly -  Selected Questions.
>  Jakub Krai, Protection o f Personal Data in Administration o f Archiving.
> Veronika KudrovS, Registry o f Students.
>  Jin Nantl, Powers and  Procedures to Deprive Persons o f  Degrees.
> M arie Sciscalova, Adm inistrative M anagement.
> Yusuf Sertat; Sertec, Right to Information within the Case Law o f Ihe  

European Court o f  H um an Rights.
>  M arian Sevcik, Current Issues o f Development o f  Internal Adm inistration in 

Slovakia in the Context o f  Public Adm inistration Reform.
> M arta Vrbova, Protection o f Personal D ata in Adm inistration o f  Archiving.
> Pavol Zloch, Classification o f  the Activities o f  Public Adm inistration on 

Internal Administration.

Section: Economic aspects o f law
>  Dominika Borsa, Ihe Role o f Hungary fro m  an Economic Point o f  View 

Apropos o f  an Ecological Catastrophe.
> Karolina Cervena, Macroeconomic Environment in Slovakia and  its Impact 

on Businesses.
> Daniel Сёб, Legislative Changes in Regulation o f Consumer Credit Providers 

in Slovakia since 2007.
> M ichal Karabinos, Tax Law o f  the Slovak Republic -  an Instrum ent to 

FightEconomic Crisis.
> Anna Kicov£, Tax Law o f  the Slovak Republic -  an Instrum ent to Fight 

Economic Crisis.
> Michal Ko6 iS, Transfer Pricing Yesterday and  Today.
> Miroslav Koprla, Economic Crim inality fro m  the View o f  Empirical Research 

Alternative.
> Jana Koprlova, Economic Crim inality in Context o f  Comparing the Czech 

Republic and the Slovak Republic.
> Jaroslaw Marczak, Ihe Economic Setting fo r  the Requirements o f  Financial 

Law.
> David Muller, Foreign Direct Investment Restrictions.
> Krystyna Pitrowska-M arczak, Ihe Economic Setting fo r  the Requirements o f 

Financial Law.
> Petr Pospisil, To Possibilities o f  N ext Progress in the Event o f Unsatisfied 

Outstandings o f  M unicipality or Region in the Insolvency Proceedings.
> Johan Schweigl, A Treatise on Some Negative Aspects o f  Interfering with 

Em ploym ent Relationships.

Section: European dim ension of financial law -  Tax adm inistration in the
European adm inistrative area
> Tomas Balco, Spontaneous Legal Regulation in the Area o f  Financial Law on 

Exam ple o f  Local “Lottery” Fee. 3 5 7
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> Radim Bohac, Spontaneous Legal Regulation in the Area o f Financial Law on 
Exam ple o f  Local “Lottery" Fee.

> Damian Czudek, The Electronisation o f Public Adm inistration in the Czech 
Republic and  Poland with Focus on the Tax Administration.

> Lubomir Griin, The Third Dimension o f  Financial Law.
> Tomas Hulko, The Financial Dimension o f  European Groupingsfor Territorial 

Cooperation.
> Jana Herboczkova, Supervision on the European Financial M arkets in the 

H ands o f  the EU.
> David Jerousek, Cooperation in Tax Adm inistration in EU.
> Michal Koziei, Tax Revenues o f Public Budgets and  Their M anagement.
> Libor Kyncl, Financial Sciences and  Tax Adm inistration in  the European 

Union.
> Hana Markova, European Dimension o f  Financial Law -  Tax Adm inistration  

within the European Adm inistrative Area.
> Pavel M atousek, Harmonisation o f  Customs in the European Union 

Environment and Safety Aspects.
> Petr Mrkyvka, European Dimension o f Financial Law -  Tax Adm inistration  

within the European Adm inistrative Area.
> Kristyna Miillerova, Beneficiary o f  Tax on Real Estate with Regard to Selected 

Constructional Elements o f Tax. Comparison o f  Czech Republic with the 
Selected Countries o f European Union.

> Michal Radvan, The conclusion o f  the conference -  Summary.
> Tomas Rozehnal, M utua l Assistance fo r  Tax Enforcement and the New  Czech 

Tax Code.
> Petra Schillerova, International Cooperation in Tax Administration.
> Alena Salinkova, Principle o f  Uncertainty and  Unconditional Infallibility.
> Sona Stara, Principle o f  Uncertainty and  Unconditional Infallibility.
> Jana Simonova, Legal Regulation o f Customs in the European Union -  Its 

Specificities, Perspectives and Negatives.
> Eva Sulcova, Deposit Guarantee Schemes.

Section: European and national dim ension of civil law
> Zuzana Adamova, Copyright and  Related Rights in Terms o f  A ctual H arm oni

zation Tendencies in EU.
> Moise Bojinca, Solidarism as Theoretical Foundation o f the Contract.
> Sevastian Cercel, Considerations Concerning the Constitutional and  Euro

pean Dimensions o f  the Ownership Right as Stated by the Romanian Juridical 
System.

> Jan Hrabak, Comparative Aspects o f  Concession Contracts.
> M onika Jurcova; M arianna Novotna, Future o f  the Common Frame o f  

Reference.
> Radim Kostik, Protection o f  Property in Decisions o f the European Court o f  

H um an Rights.
> Pavel Koukal, Intangible Assets and its Relation to Corporal Items in Respect 

o f  Civil Law Codification Drafts.
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> M artina Kovalcikova, The New Concept o f Employee’s Personality Protection 
fro m  View o f  Recodification o f  the Civil Code.

>  Dusan Marjak, Maria Ivanecka, Future o f  consumer law in the view o f  acquis 
communautaire.

> Mate) Myska, The lim its o f  copy fo r  private use.
>  Polina Nesterenko, The prospects fo r  harm onization and codification o f  

European Private Law.
>  M arian Rozbora, The Personal Nature o f  the Rights and  Obligations Arising 

fro m  Breach o f  Protection o f Personality.
> Jan Svidron, A n alternative view o f  “private" law after tw enty years o f  works 

on new codification o f  civil law in Slovak Republic.
>  Blanka Tomancdkova, The European Dimension o f the Unfair Terms In the 

Czech Consumer Law.
>  M arius Vacarelu, European Property -  New Form o f Civil or Administrative 

One.

Section: Citizens and foreigners in domestic, international and European law
> Jaroslav Benak, The Personal N ature o f  the Rights and Obligations Arising  

fro m  Breach o f  Protection o f Personality.
> Tomas Blazek, Securitization o f  migration: fro m  hum an rights to security 

discourse.
>  Daniela Dvofakovi, In tow o f  Europeanization: form ing o f the Czech 

Immigration Policy.
> Viktor Kucera, A nnulm ent o f  citizenship acquired by fraud.
> Hana Lupacovi, Securitization o f  migration: fro m  hum an rights to security 

discourse.
> Andras Punkosty, Double citizenship in the context o f  the constitutional, 

European and international law.
>  Sona Rakusanova, The Personal N ature o f  the Rights and  Obligations Arising 

fro m  Breach o f  Protection o f Personality.
> Katerina Simackovd, Arguments fo r  granting fu l l  judicia l review o f  decisions 

on citizenship matters -  M inistry o f  Interior as the patron o f  the Czech 
sovereignty.

> Ladislav Vyhnanek, Citizenship and local self-government.
> Jin Zem en, A Few Notes on the Topic o f Residence o f  the EU Citizens in the 

Czech Republic, M ainly fro m  the Constitutional- and  Adm inistrative-law  
Perspective.

Section: Law against dom estic violence
>  Katerina Cuhelova, Domestic Violence in Judiciary Practice.
>  Radovan David, Social Protection o f Children in Domestic Violence.
> Lenka Hold, Possibilities and Lim its o f  M ediation in Cases o f  Violence 

between Parents.
> Anna Hofinovd, Law against Domestic Violence in Practice.
> Michaela Janockova, The Influence o f  Domestic Violence on Case Law  

regarding International Abduction o f Children.
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> Zdenka Kralickova, A Few Notes on the Topic o f  Residence o f  the EU Citizens 
in the Czech Republic, M ainly fro m  the Constitutional- and  Administrative- 
law Perspective.

У M artin Kornel, Child Protection and  Domestic Violence: Inspirations fro m  
Abroad.
Daniela Kovacova, Family Tabes. A  Few Notes on the Topic o f Residence o f 
the EU  Citizens in the Czech Republic, M ainly fro m  the Constitutional- and  
Administrative-law Perspective.

> Gabriela Kubickova, Children as Victims o f  Domestic Violence.
> Bronislava Pavelkova, Possibilities and  Lim its o f  M ediation in Cases o f

Violence between Parents.
> Senta Radvanova, Endangered and H arm ed Child.
У Jin Slovdcek, ODR in Domestic Violence Law -  Foreign Trends and

Inspiration.
>  Ivo Telec, The Child’s Personality Injury.
>  Jana Volkova, Term “Domestic Violence” in Decisions o f  Supreme A dm i

nistrative Court.
>  Marcela Tothova, Children as Victims o f Domestic Violence.
> Dagmar Ulehlova, Domestic Violence and Intervention Centres.
> Lenka Westphalova, Social Protection o f  Children in Domestic Violence.

Section: M etam orphoses of private law
> Lenka Bezouskova, Influential Private Law Codifications in Islamic 

Countries.
> Kamila Bubelova, Usufructus -  return o f  a forgotten institute.
>  Petra Capandova, Work o f  a Slovak Work Group within the Subcommittee fo r  

Civil Law during the Preparation o f  the Civil Code 1950.
> M artin Cempirek, The History o f  Transport Dangerous Goods regulations or 

Private Law versus Public Law in the Transport o f  Dangerous Goods.
>  Ondfej Horak, Influential Private Law Codifications in Islamic Countries.
> Miroslav Frydek, Responsibility fo r  blam e and  result according to Roman law  

and  modern civil law codifications.
> Hana Kelblova, Historical development o f  legal liability fo r  legal defects in 

the law o f the Czech lands.
> Christian Neschwara, Das Schicksal der dltesten M aterialien zur Kodifika- 

tionsgeschichte des osterreichischen Zivilrechts. The fa te  o f the eldest 
materials about the history o f the codification o f  Austrian Civil Law -  a 
report regarding an edition-project fo r  the occasion o f  the 200th anniversary 
o f  the ABGB.

> Balasz Palvdgyi, The Position o f  the Freedom o f  Contract in the Hungarian 
Law on Migration (1903).

>  Karel Schelle, The Allgemeines biirgerliches Gesetzbuch (ABGB) a nd  the law  
o f succession.

> Pavel Salak, Legacy -  Roman Law Institu t and  Czech Law in 20th Century.
> Pal S£ry, The changes o f  the rules o f  divorce in the Christian Roman Empire.
> Ivana Stara, Family Law in the Time o f  Czech and  M oravian Protectorat.
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> Jaromir Tauchen, A  Few Remarks on the N azi „Private" Law as a M odel fo r
the Law o f  the Protectorate o f Bohemia and Moravia.

>  Renata Vesela, Family Law in the Time o f Czech and M oravian Protectorate.
>  Ladislav Vojacek, The Conception o f Labour Law in 1st h a lf on 20th Century.

Section: Arbitration -  Parties autonom y and m andatory rules of procedure
>  Alexander J. Belohlavek, The Scope o f  Autonom y In A ppointm ent o f  

Arbitrators: The Decision in the „Jivraj" case as an Eruption in Stable 
Axiom s o f Arbitration

> Christian W. Konrad, Reform o f the EU 'Investment Policy -  B IT  by BIT.
> Filip Cerny, Demonstration o f  the Investor's A utonom y in Investment 

Arbitration as a Determining Factor o f  the N ature o f  the Investment 
Claim.

>  Hany Elmanaily, Electronic Arbitration Agreement.
>  Zbysek Korda£, Arbitrators 'Power From Comparative View.
> Nadezda Rozehnalova, The Interaction Between Forum Arbitri and  

Procedural Rules o f the State.
> Miluse Hrndih'kova, Consolidation o f Arbitral Proceedings as a Safe

guard ofJustice.
> Regina Palkova, The Enforcement o f  Arbitral Awards in the Present 

Practice o f Slovak Courts.
>  Jan Havlicek, Parties as a Domis Litis in Arbitration.
>  Slavomir Halla, Binding N ature o f Parties 'Autonomy in Arbitration.
>  Lucia Kovacova, Delivery Issue in Arbitration.
> M artin Orgom'k, European Doctrine o f  Arbitrability o f  Competition 

Law v. Procedural Lim its Legis Forum in International Arbitration  
Proceedings.

> Jaroslav Krahcek, Restriction o f Consumer's A utonom y alias Application  
o f Procedural Rules o f Arbitration.

>  Radka Chlebcova, Karla Hyblova, Special Features o f  Arbitration in 
Common Law.

Section: Individuals and International public law and European Union law -
recent situation

> Vladislav David, Opening speech.
> Laura Magdalena Trocan, The Evolution o f H um an Rights in Romania
> Cristina Claudiu Teodorescu, The Right to Life Guaranteed by the 

European Convention on H um an Rights and it's  Legal Exceptions.
> Konstantin Cheglakov, Adm inistrative Investigation o f  Affairs: The 

Rather-legal Analysis o f  the International Practice.
>  Jan Lhotsky, The International Criminal Court in a light o f  the Review 

Conference and the newly defined Crime o f  Aggression.
>  Peter Pavlovi£, The Relationship between Diplomatic Protection and  

Consular Assistance in the Light o f  Case Law o f  the Perm anent Court o f  
International Justice and the International Court o f  Justice.

> Vladimir Tyc, Radim Charvat, Court o f  Justice o f the European Union as
Administrative Court. | 361
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>  Katarina Mikulova, Access o f  Private Parties to a Judicial Review o f EU  
Legislation under Articles 263 and 267 TFEU.

> Vaclav Stehlik, Current Issues o f  the Urgent Preliminary Ruling Procedure 
before the EU Court o f Justice.

> Miroslav Slasfan, Possibilities o f individuals within infringement 
procedure under Art. 258 and 260 TFEU or how to m ake Coke from  
water.

> Igor Blahusiak, Access o f Citizens to the Court o f  Justice: The Role o f  
Regulatory Acts.

> Filip Kfepelka, Consular Protection o fE U  citizens.
>  Helena Bonikova, O pt-out fro m  the Charter o f  Fundam ental Rights o f 

the EU: Possible Interpretations and  Impacts.
>  Radek Frohlich, The European Citizens’ Initiative.
>  Roman Rieka, Legal Certainty o f  the Individual under the Influence 

o f  Selected Components o f  European law -  General Principles o f  Law, 
(In)direct effect, Liability o f the M em ber State fo r  Damage Caused to 
Individual by Breach o f Union Law.

> Katerina Skfivankova, Position o f Consumers in European Law.
>  Vladimira Pejchalova Griinwaldova, Protection o f  the Rights to the 

Peaceful Enjoyment o f Property as a Fundam ental Right o f  an Individual 
within the Framework o f  the european H um an Rights Protection System.

>  Michal Davala, Position o f  Individuals in the Inter-American H um an  
Rights System.

> Linda Jankii, Genocide in Rwanda: Inkiko Gacaca System as an Example 
o f  Prosecution o f  Crimes under International Law a t the Local Level.

> Lucie Nechvatalova, The european citizens 'initiative.
> Ivan Cisar, Status o f  arbitrator in public international law.
> M artina Cirbusova, Position o f „foreigner" in international law.
> David Sehnalek, Individual and the European Judiciary.

Section: Theory and practice o f legal interpretation
>  M arijan Pavcnik, Rechtsstaat als Rechtsprincip (State o f  Law as the 

Principle o f Law).
> Ludmila Gajdosikova, Practice o f the Legal Interpretation o f Findings o f  

the Constitutional Court o f  the Slovak Republic Issued.
> Ludvik David, Interpretation o f Law in Light o f the Borders o f  Judicial 

Creation.
> Marek Pipa, Legal Interpretation in the Judicial Application o f  Law and  

the Judicial M olding o f Law.
>  Jaroslav Jakubco, Application o f  Law and  the Substantiation o f  

Judgments.
> Ladislav Eifler, Is It Possible to Reduce M anner Defectiveness in Legal 

Norms by Their Interpretation?
> Adam Sulikowski, Constitutional Platonism and its Postmodern Critique.

362 I
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> Milos M atulda, The Postmodern Approach and the Interpretation o f  
Law.

>  2aneta  Surmajova, The Legal Hermeneutic and its Trends.
> Petr Cechak, Interpretation o f  Law and  its (I)rationality.
> Tamas Ndtari, Legal interpreting and Rhetorical Strategy in Cicero's 

Forensic Speeches.
>  Maria Dorkova, Historical Interpretation and  its Limits.
> M arta T othovi, The Interpretation o f  Law and  the Legal Language.
> Jan Pinz, The Role o f  Interpretation o f Law in the Field o f the General 

Legal Theory and  the Question o f Uniqueness o f  Law Interpretation.
>  Vaclav Kamaryt, The Role o f  Legal Interpretation in the Theory o f  Law  

and in the Life.
> Terezie Smejkalova, Law and  literature in legal interpretation teaching(?)
> M artin Turcan, Applicability o f Particular M ethods o f  Interpretation in 

Explanation o f  Culturally Influenced Norms.
> Petr Kratky, Jurisprudential Importance ofPlitical Ideas and  Ideas o f the 

State fo r  Legal Interpretation.
> Andrea Barancova, Problems o f the Application in Case o f the 

W ithdrawal fro m  Contract in Relation with Inscription in the Evidence 
o f  Real Estates.

> M ichal Cepela, Notes to the Question o f  the Uniqueness o f the 
Legal Interpretation o f the Law Relating to Consumers'and Credit 
Cooperatives.

> Lucia Nedbalova, A Right to Life According to Abortion.
>  Jana Lojkova, The Right to Respect fo r  Family Life in Decisions o f  the 

European Court fo r  H um an Rights
> Petr Osina, Interpretation o f  H um an Rifhts in Islamic Law.
> Petr Jager, Q uae sunt Caesaris, Caesari: Religious References in Judicial 

Opinions.
>  Bohumil Vitek. On the Concept o f  Freedom o f  Conscience.
> Dusan Curila, Freedom o f Religion and  Formal Justice in Case „Lautsi 

v. Italy".
>  Blanka Brakova, Bohumila Salachova, Equality before the Law and  

Retirement anuity.

Section: Significance of soft law in commercial law context
>  Petr Hajn, Selfregulation o f advertising.
>  Eva Vecerkova, Legal and  Non-legal Regulation o f Misleading and  

Comparative Advertising.
> Dana Ondrejova, Soft Law on The Last Way.
>  Josef Silhin, Soft Law with H ard Core Effects.
>  Vitezslav Semora, On the general application o f legally unenforceable 

instruments adopted by administrative authorities.
> Petra Jelinkovd, The Leniency Programme as one fo  the elements o f  soft 

law in the area o f  competition law.
I 3 6 3
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> Ondrej H ruda, Self-regulation as a Threat to Competition.
> Jan Husar, The Use o f Clauses in Shaping the Content o f Business 

Contracts.
> Bohumil Havel, Reasonable expectations as soft law?
> Lenka Doubravova, Code o f  conduct and decision m aking (not only) fo  

courts.
> Lubomir Klco, Norm ativity o f the legal docum ent -  UNIDROIT  

Principles 2004.
> Petra Novotna, The FIDIC Suite o f  Contracts: Selected Issues.
> Jarmila Pokorna, Purpose o f  the Subscribed [Initial] Capital.
> Josef Kotasek, Heretical Remarks on Corporate Governance.
> Filip Rejlek, D uty o f  Care [Due Diligence] in connection with OECD

Principles o f Corporate Governance.
>  Jaromir Koziak, New  UK Corporate Governance Code.
> Katerina Hajna, Trend o f am p lifica tion  o f  Companies 'Operation.
>  Tomas Hulle, Piercing o f  the Corporate Veil and,, the End o f  Independence 

o f  Entities Establishing Group o f  Companies".
>  Michaela Sorokova, Holding Com pany's Rules o f  Conduct.
>  Alena Pokorna, The Undisclosed Non-Cash Capital Contribution in the 

Legal Regulation o f  German Private L im ited Company.
> Zdenek Hustak, Soft Law and  Financial M arkets -  Lamfalussy Level 

Three Comittees Standards and Other Standards.
> Karel Marek, Business Practices, General Terms and  Conditions and  

Interpretation Rules.

PL Z E N  [CZE] - 2 5 - 2 6  N o v e m b e r 2010 -  D e p a r tm e n t o f  P riv a te  Law  a n d  
C ivil P ro c e d u re , F acu lty  o f  Law, U n iv e rs ity  o f  W est B o h em ia , P lzen
International conference organized by the D epartm ent o f Private Law and Civil 
Procedure under the Project: Impacts of the Draft N ew  Civil Code on the 
Applicability o f the Existing Case Law of the Supreme Court16.

B R N O  [CZE] 26 -  28 N o v e m b e r 2010 -F a c u l ty  o f  Law, M asa ry k  U n iv e rs ity  
B rn o , jo in tly  w ith  F acu lty  o f  S o c ia l S tu d ie s , M asa ry k  U n iv e rs ity  a n d  w ith  
F acu lty  o f  S o c ia l S c ien ces, C h a r le s  U n iv e rs ity  in  P ra g u e
VIIIth International Conference Cyberspace17.

16 P ro jec t im p lem e n ted  w ith  th e  s u p p o r t  o f  G ra n to v i ag en tu ra  С езкё  repub liky  
(C zech  S cience F oundation ). M o re  d e ta ils  availab le at: 
h ttp ://w w w .lpr.zcu .cz/research/conference caselaw /program .htm l
(accessed  o n  N o v e m b er 13, 2010).
17 D e ta iled  in fo rm a tio n  availab le a t: h ttp ://w w w .cvberspace.m uni.cz/eng lish /search . 
php?rsvelikost= uvod& rstext= all-phpR S-all& rstem a=12& strom hlm enu= 12 (accessed  on  
D e cem b er 28, 2010).

http://www.lpr.zcu.cz/research/conference
http://www.cvberspace.muni.cz/english/search
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1.2. C zech  P a r t ic ip a tio n  a t  S o m e  C o n fe re n c e s  H e ld  O u ts id e  
o f  th e  C zech  R ep u b lic

W a sh in g to n , D .C . [USA] -  25  Ju ly  -  1 A u g u s t 2 0 1 0 . T he X V IIIth In te rn a t io n a l 
C o n g re ss  o f  th e  In te rn a t io n a l  A cadem y  o f  C o m p a ra tiv e  L aw  hosted by 
American University W ashington College of Law, George W ashington University 
Law School and Georgetown University Law Center

>  The Czech National Reports provided to the particular sections.

M a d r id  [ESP] -  3 -  6 N o v e m b e r 2010 . In te rn a t io n a l  F e d e ra tio n  o f  E u ro p e a n  
Law  C o n g re s s18.
> Tomas Dolezil, Petr Zakoucky, Vojtech Laska, Public Capital and Private 

Capital in the Internal Market. Securing a Level Playing Field fo r  Public and  
Private Enterprises.

> Jin Kindi, M ichal Petr, The Judicial Application o f Competition Law.
>  Jaroslav Suchman, The European and National Parliaments.

T he H ag u e  [NED] -  15 -20  A u g u s t 2010 . T he 7 4 th  In te rn a t io n a l Law 
A sso c ia tio n  (ILA ) C o n fe re n c e
Speakers from the Czech Republic:

>  Alexander J. Belohlavek, Session “Arbitration”.
>  Jin Valdhans, Session "Enhancing Party Autonomy and the Limits 

thereto: Choice of Forum and Choice of Law in International C ourts”. 
Individual ILA M em bers from the Czech Republic taking part in the 
various C om m ittees and their open working sessions as for example the 
Com m ittee on "Recognition / Non-recognition in International Law 
chaired by professor Pavel Sturm a etc.

18 In fo rm a tio n  a b o u t th e  C zech Society  f o r  E uropean  a n d  C o m p a ra tive  L a w  available 
a t: h ttp ://w w w .csesp .cz (accessed  o n  D e cem b er 28, 2010). This w eb  page (available in 
E ng lish  a n d  in  C zech ) a lso  a llow s access to  n a tio n a l re p o r ts  p re sen te d  a t th e  C ongress.
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II. Past and Ongoing CYIL and CYArb Presentations 

IL L  P a s t P re s e n ta tio n s  in  2010

T he CYIL [Czech Yearbook of International Law] a n d  th e  P a ra lle l P ro je c t 
(P e rio d ica l)  th e  C Y A rb [Czech (& Central European) Yearbook o f Arbitration] 
W ere  P re s e n te d  Jo in tly  w ith  T h e ir  P u b lish e r  (J u r is P u b lis h in g  In c .) a t  th e  
F o llow ing  E ven ts in  2010:

>  The Washington D. C. XVIIIth International Congress o f  the International 
Academ y o f Comparative Law, W ashington D.C. [USA].

>  The 74th The Hague ILA Conference, The Hague [NED].

>  The IB A  [International Bar Association] A nnua l Conference, Vancouver 
[CAN], 3 - 8  October 2010.

>  The International Conference of the Faculty of Law, Trnava University 
in Trnava [SVK] “Dies lurisprudentiae Tyrnaviensis” -  “Law in the 
European Perspective”, 23 and 24 Septem ber 2010.

>  The International Conference of the Faculty of Law, Com enius 
University in Bratislava [SVK] “Law as a Unifying Factor o f  Europe -  
Jurisprudence and  Practice”, 21 -  23 O ctober 2010.

>  The International Symposium regarding selected commercial law issues 
in a broader context organised by the D epartm ent o f  Commercial Law, 
Faculty of Law, P. J. Safarik University in Kosice [SVK] jointly with the 
Institute o f State and Law, Academy of Science Czech Republic, Strbskd 
Pleso (Tatry) [SVK] 26 -  28 O ctober 2010.

>  The JURIS Conference on Cross-Examination in International 
Arbitration, Vienna [AUT], 5 Novem ber 2010.

II.2. Selected O ngoing Presentations in 2011

The CYIL an the CYArb Are G oing for Presentation (among Others) in the 
Following 2011 Events:19

>  The 14th A nnua l IBA International Arbitration Day, Seoul [Republic of 
Korea], 3-4 M arch 2011.

>  The WJA (World Jurist Association) Conference on International 
Arbitration and AD R -  The Im pact on the Rule o f Law, Port Louis 
[Mauritius], 5-7 April 2011.

>  The JURIS Fifth A nnua l Investment Treaty Arbitration Conference, 
W ashington D.C. [USA], 5 April 2011.

366 19 F u r th e r  e v en ts  (in te rn a tio n a l co n fe ren ces  a n d  congresses) sch ed u led .
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>  The JURIS Seventh A nnua l Leading Arbitrators’ Symposium  on the 
Conduct of International Arbitration, Vienna [Austria], 18 April 2011.

> The IBA /AAA/IC D R Arbitration Conference, New York City [USA], 13 
June 2011.

> The JURIS Conference on Cross-Examination in International 
Arbitration, New York City [USA] at the H arvard Club, 14 June 2011. 
The W/A (W orld Jurist Association) 24th Biennial Congress on the Law  
o f the World, Praha [CZE], 23 -  28 O ctober 2011.
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Selected Bibliography 
of Czech and Slovak 
Authors for 20101

O p e n in g  R em ark s
This overview lists only works published in 2010. The individual chapters into 
which this overview is divided always cover both substantive and procedural 
issues.
Titles in translations are for reference only.

I. (Public) International Law, including Constitutional 
Issues and other Public-Law Areas with 
Transnational Dimensions and Including the 
Legal Issues of International Business Relations, 
International Relationships2

1.1. [CZE] -  [C Z E C H  R EPU B LIC ] -  T itle s  P u b lish e d  W ith in  C zech  
R ep u b lic

M o n o g ra p h s  a n d  C o lle c tio n s

Alexander J. Вё1оЫауек, O chrana pfimych zahranicnich investic v Evropske unii 
[Protection o f  Foreign Direct Investments in the European Union], Praha: 
С. H. Beck, 2010, ISBN: 978-80-7400-345-53.

1 C o lle c ted  by: A lex an d er J. Вё1оЫ£уек, P rah a  (C zech  R epublic); Lucia K ovacova, 
B rno  (C zech  R epublic); Jaroslav  K ralicek , B rno (C zech  R epublic).
2 This s u b -c h ap te r  in c lu d es  so m e  p u b lic a tio n s  o n  selec ted  EU law  to p ic s  if th e y  
c ro ss-b o a rd in g  a n o th e r  a reas  o f  p u b lic  [in te rn a tio n a l] law  a n d  /  o r  c o n s ti tu tio n a l law. 
P re d o m in a n tly  EU law  p u b lic a tio n s  see  th e  sep a ra te  s u b -c h ap te r  below .
3 R eview  o n  th is  b o o k  by  F ilip  K fepelka; see  sep a ra te  c h ap te r  o f  2 CY IL (C zech  
Y earbook o f  In te rn a tio n a l law) (2011). P u b lica tion  issued  in  C zech , Polish a n d  R ussian 
language  v e rs io n s  a lso  p u b lish e d  in  2010  (R ussian  v e rs io n  in: K iev (U kraine): T axon 
an d  Polish  v e rs io n  in: G liw ice (P oland): W ydaw nic tvo  W okol nas [P ub lish ing  H ouse]). 
See be low  th e  sep a ra te  s u b -c h ap te r  o n  th e  title s  o f  C zech  a u th o rs  p u b lish ed  o u ts id e  th e  
C zech  R epublic. I 3 6 9

Cz
ec

h 
Y

ea
rb

oo
k 

of 
In

te
rn

at
io

na
l 

L
aw



News & Reports

Veronika Bilkova, O dpovednost za ochranu (R2P): Nova nadeje nebo 51агё 
pokrytectvi? [Liability fo r  Protection (R2P): New  Hope or Old Hypocrisy?], 
Praha: Charles University, 2010, ISBN: 978-80-87146-27-94.

Vladislav David, Pavel Sladky, Frantisek Zbofil, M ezinarodm  pravo vefejne s 
kazuistikou [Public International Law with Case Law], Praha: Leges, 
2010, ISBN: 978-80-87212-08-0, EAN: 9788087212080.

Petr Drulak, Ondrej Horky, Hledani ceskych zajmu: obchod, lidska prava a 
mezinarodm' rozvoj, [Searching fo r  Czech Interests: Trade, H um an Rights 
and International Development], Praha: Ustav m ezinarodnich vztahu 
[Institute o f International Relations] 231, 2010, ISBN: 978-80-86506-87-6.

William Easterly, Bfime bileho muze: Proc pom oc Zapadu tfetim u svetu selhava? 
[The White M a n ’s Burden: Why Have the West's Efforts to A id  the Third 
World Failed?], Praha: Academia, 2010, ISBN: 978-80-200-1776-55.

Ales Gerloch, Jan Wintr, (eds.), Lisabonska smlouva a ustavnl pofadek CR [The 
Lisbon Treaty and the Constitutional Laws o f the Czech Republic], Plzen: 
AleS Сепёк, 2010, ISBN: 978-80-7380-192-2.

Lukas Hoder, Lubomir Majerclk, H ubert Smekal, Ladislav Vyhnalek, Mezinarodm' 
trestm' soud -  perspektivy souzem' m ezinarodnich zlocinu [International 
Criminal Tribunal -  Perspectives o f  Sentencing International Crime], 
Brno, 2010.

Karel Kllma, Ustavnl pravo [Constitutional Law], Plzen: Ales Сепёк, 4th ed. 2010, 
ISBN: 978-80-7380-261-5.

Filip Kfepelka, Implem entation and Perception o f  the Barcelona Objectives in the 
Czech Republic, in Bodiroga-Vukobrat (G. G. Sander; S. Baric eds.) Die 
Offene M ethode der Koordinierung in der Europdischen Union -  Open 
M ethod o f Coordination in the European Union, Hamburg: Verlag Dr. 
Kovae 101-113, 2010, ISBN: 978-3-8300-5220-3.

Filip Kfepelka, Probleme m it neuen Sprachversionen des Europarechts, in R. 
Fischer (Hrsg), Sprache und  Recht in grossen europdischen Sprachen, 
Regensburg : Universitatsverlag Regensburg 233-246, 2010, ISBN: 978- 
3-86845-038-5.

Pavel Molek, Pravnl pojem pronasledovam' v souvislostech еугорзкёЬо агуЬуёЬо 
prava [Persecution as Legal Term in the European Asylum  Law], Praha: C.
H. Beck 208, 2010, ISBN: 978-80-7400-164-2.

Alexandr O rt, Zamyslenl nad ceskou diplomacil6 [Essay on Czech Diplomacy], 
PlzeA: AleS Сепёк, 2010. ISBN: 978-80-7380-270-7.

Bohumil Milan Pikna, Evropsky prostor svobody, bezpecnosti a p riva (prizm atem  
Ғ15аЬоп5кё smlouvy) [77ze European Area o f  Freedom, Security and  Law

4 P u b lica tio n  issued  in  C zech . Review : K a tarin a  Sipulovd e t L enka  L akotova, in  3 
M e z i n a r o d m ! V z t a h y  (In tern a tio n a l R ela tions), P raha : In s titu te  O f  In te rn a tio n a l 
R elations P rag u e  107-110 (2010).
5 Pub lica tion  issued  in  C zech . Review: T om as P ro fan t, in  3  M e z i n a r o d m ! V z t a h y  

(In te rn a tio n a l R e la tions), P raha : In s titu te  O f In te rn a tio n a l R elations P rag u e  115-119
(2010).

6 T itle  in  Slovak.
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(from the Lisbon Treaty Perspective)], Praha: Linde 346, 2010, ISBN: 978- 
80-7201-114-6.

Miroslav Potocny, Jan Ondrej, O becne mezinarodm' pravo v dokum entech 
[General International Law In Documents], Praha: С. H. Beck, 3rd ed. 
2010, ISBN: 978-80-7400-330-1.

Nadezda Rozehnalova, Jin Valdhans, Katerina Rihova, Zdenek Kapitan, Tereza 
Kyselovska, Klara Svobodova, Dana Sramkova, Tomas Rozehnal, Tereza 
Vojtova, Jan Havlicek, Pravo Svetove obchodni organizace a dalsi 
kapitoly z mezinarodm'ho ekonomickeho prava [Law O f The World Trade 
Organization A n d  Other Chapters On The International Economic Law], 
Brno: Faculty of Law, Masaryk University, 20107.

Radovan Suchanek, Ustava Ceske republiky v praxi: 15 let platnosti zakladniho 
zakona [The Constitution o f  the Czech Republic in Practice: 15 Years o f  
Application o f the Basic Law], Praha: Leges, 2010, ISBN: 978-80-87212- 
18-9, EAN: 9788087212189.

Jindfiska Syllova, Lenka Pitrova, Helena Paldusova et al., Lisabonska smlouva. 
K om entaf [The Lisbon Treaty.9, Commentary], Praha: С. H. Beck, 2010, 
ISBN: 978-80-7400-339-4.

M ichal Tomasek e t al. (eds.), Czech Law Between Europeanization And 
Globalization.: New Phenom ena In Law At The Beginning O f The 21st 
Century, Praha: Charles University in Prague, Karolinum Press, 2010, 
ISBN: 978-80-246-1785-59.

>  Karel Maly, Historical Impulses For The Development o f  Law, 
22-98.

>  Ales Gerloch (ed.), Theoretical and  Constitutional Impulses fo r  the 
Development o f Law, 99-207.

>  Pavel Sturma, Michal Tomasek (eds.), Transformation o f Public 
Law  208-279.

Vladimir Tyc, Uvod do mezinarodm'ho a evropskeho prava [Introduction Into 
International A n d  European Law], Brno: Faculty of Law, Masaryk University, 
201010.

Zdenek Vesely, Dejiny m ezinarodnich vztahu [History o f  International Relations], 
Plzen: AleS Сепёк, ISBN: 978-80-7380-278-3.

Frantisek Zbofil, Ceskoslovenska a ceska zahranicni politika: minulost a sou- 
casnost [Czechoslovak and Czech Foreign Policy: Past and  Present], Praha: 
Leges, 2010, ISBN: 978-80-87212-38-7, EAN: 9788087212387.

7 P u b lica tio n  issu ed  in  C zech .

8 T rea ty  o n  T he  F u n c tio n in g  o f  th e  E u ro p ean  U nion .
9 T he  b o o k  p u b lish ed  in  E nglish. T h is  b o o k  w as p u b lish ed  w ith in  th e  R esearch  
P ro jec t M S M  (C zech  R epublic) 0021620804  e n title d  „Q u an tita tiv e  a n d  Q u a lita tiv e  
T ran s fo rm a tio n  o f  th e  Legal O rd e r  a t th e  B eg inn ing  o f  th e  3 rd  M illen iu m  -  R oots, 
S o u rces  a n d  P ro sp e c ts , h e ad e d  by P ro fesso r M icha l T om asek . F u r th e r  c h ap te rs  c ited  
u n d e r  II (below ). S ee b o o k  rev iew  in  th is  issue  (2 CYIL) by  A lex an d er J. BSlohlavek.

10 P u b lica tion  issu ed  in  C zech .
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Radovan David, David Sehnalek, Jin Valdhans (eds.), Dny prava 2010 /  Days 
of Law 2010 (fourth annual international conference) Conference 
proceedings, Brno[CZE]: Faculty of Law, Masaryk University, 2010, ISBN: 
978-80-210-5305-211.

S e le c te d  C o n tr ib u t io n s 12:

Section: Citizens and foreigners in domestic, international and European law 13

>  Jaroslav Benak, The Personal N ature o f the Rights and  Obligations Arising 
fro m  Breach o f  Protection o f  Personality.

>  Tomas Blazek, Securitization o f  migration: fro m  hum an rights to security 
discourse.

> Daniela Dvofakova, In tow o f Europeanization: form ing o f the Czech 
Immigration Policy.

> Viktor Kuiera, A nnulm ent o f  citizenship acquired by fraud.
> Hana Lupacova, Securitization o f  migration: fro m  hum an rights to security 

discourse.
> Andras Punkosty, Double citizenship in the context o f  the constitutional, 

European and international law.
> Sona Rakusanovi, The Personal N ature o f the Rights and  Obligations 

Arising fro m  Breach o f  Protection o f  Personality.
> Katerina Sim&ckova, Arguments fo r  granting fu l l  judicia l review o f  

decisions on citizenship m atters -  M inistry o f  Interior as the patron o f  the 
Czech sovereignty.

> Ladislav Vyhnanek, Citizenship and  local self-government.
> Jin Zeman, A Few Notes on the Topic o f  Residence o f  the EU Citizens in the 

Czech Republic, M ainly fro m  the Constitutional- and  Administrative-law  
Perspective.

11 In fo rm a tio n  a b o u t all p a p e rs  p re sen te d  a t th e  D ays o f  L a w  2010 C o n fe re n ce  is 
in c lu d ed  in  a sep a ra te  su b c h a p te r  o f  th is  s ec tio n  o f  2  CYIL (I. C u rre n t ev en ts , supra). 
T he  p a p e rs  a re  p u b lish ed  in  th e  lan g u ag e  in  w h ic h  th e y  w ere  p re sen te d , i.e. English o r 
C zech . A n n o ta tio n s  p u b lish ed  in  E nglish  as w ell a s  in  C zech  o r  S lovak (if E nglish  is n o t 
th e  o rig inal language). T he  overv iew s o f  p u b lish ed  lite ra tu re  in c lu d e  on ly  c o n tr ib u tio n s  
from  th o s e  sec tio n s  w h ic h  c o rre s p o n d  to  o r  a re  d irec tly  a sso c ia ted  w ith  th e  academ ic  
focus  o f  th is  p u b lica tio n . A vailable at:
h ttp ://w w w .law .m u n i.cz . o r  h ttp ://w w w .d p .law .m u n i.cz  (accessed  o n  F eb ru ary  1, 2011). 
A b strac ts  o f  th e  C o n fe re n ce  p ro ce ed in g s  availab le a lso in  hard-copy .
12 D e ta iled  lis t o f  p a rtic ip a n ts  a n d  th e ir  c o n tr ib u tio n s  see  se p a ra te  p a r t  o f  th e  p u b li
cation .
13 A n n o ta tio n  o f  th e  m ain  to p ic  o f  th e  S ec tio n  p re sen te d  by  th e  h o s t (from  th e  w eb 
p re s en ta tio n  o f  th e  con ference): N a tio n a lity /c itiz en sh ip  -  s ta tu s  o r  p u b lic  su b jec tiv e  
righ t, scope , re q u ire m e n ts , d u tie s , dua l c itiz en sh ip , p ro c e d u re , f rau d u le n tly  acq u ired  
c itiz en sh ip , new  legislative a tte m p ts , case  law  issues; a lien  law -  s ta tu s  o f  fo reigners 
from  th e  p e rsp ec tiv e  o f  c o n s ti tu tio n a l law, E u ro p ean  alien  law, a sy lum  as  a fu n d am en ta l 
right?

http://www.law.muni.cz
http://www.dp.law.muni.cz
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Section: Individuals and International public law and European Union law -  
recent situation

>  Vladislav David, Opening speech.
> Laura M agdalena Trocan, The Evolution o f  H um an Rights in Romania.
> C ristina Claudiu Teodorescu, The Right to Life Guaranteed by the 

European Convention on H um an Rights and  it 's  Legal Exceptions.
> Konstantin Cheglakov, Adm inistrative Investigation o f  Affairs: The Rather- 

legal Analysis o f  the International Practice.
> Jan Lhotsky, The International Criminal Court in a light o f the Review  

Conference and the newly defined Crime o f Aggression.
> Peter Pavlovid, The Relationship between Diplomatic Protection and  

Consular Assistance in the Light o f Case Law o f the Permanent Court o f  
International Justice and the International Court o f  Justice.

>  Vladimir Tyc, Radim Charvat, Court o f Justice o f  the European Union as 
Adm inistrative Court.

> Katarina Mikulova, Access o f  Private Parties to a Judicial Review o f EU  
Legislation under Articles 263 and  267 TFEU.

>  Vaclav Stehlik, Current Issues o f  the Urgent Preliminary Ruling Procedure 
before the EU  Court o f Justice.

> Miroslav SlaSt’an, Possibilities o f  individuals within infringement procedure 
under Art. 258 and 260 TFEU or how to m ake Coke fro m  water.

>  Igor BlahuSiak, Access o f  Citizens to the Court o f Justice: The Role o f  
Regulatory Acts.

>  Filip Kfepelka, Consular protection o fE U  citizens.
> Helena Bonckova, O pt-out fro m  the Charter o f  Fundam ental Rights o f  the 

EU: Possible Interpretations and  Impacts.
>  Radek Frohlich, The European Citizens’ Initiative.
>  Roman Ridka, Legal Certainty o f  the Individual under the Influence 

o f  Selected Components o f  European law -  General Principles o f  Law, 
(In)direct effect, Liability o f  the M em ber State fo r  Damage Caused to 
Individual by Breach o f Union Law.

> Katerina Skfivankova, Position o f  Consumers in European Law.
> Vladimira Pejchalova Griinwaldova, Protection o f the Rights to the Peaceful 

Enjoyment o f  Property as a Fundam ental Right o f  an Individual within the 
Framework o f  the european H um an Rights Protection System.

>  Michal Davala, Position o f  Individuals in the Inter-American H um an  
Rights System.

>  Linda Janku, Genocide in Rwanda: Inkiko Gacaca System as an Example 
o f Prosecution o f Crimes under International Law a t the Local Level.

> Lucie Nechvatalova, The European citizens 'initiative.
> Ivan Cisar, Status o f  arbitrator in public international law.
> M artina Cirbusova, Position o f a „foreigner" in international law.
> David Sehnalek, Individual and  the European Judiciary.

M ichal Tomasek (ed.), Vybrane teoreticke problemy Evropskeho prava po  ratifikaci 
Lisabonsk6 sm louvy [Selected Theoretical Issues o f  European Law after the
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Ratification o f the Lisbon Treaty], in 56 (3) Acta Universitsatis Carolinae 
-  luridica, 2010, ISBN: 978-80-246-1855-5.:
>  Richard Krai, Prameny prava EU ve svetle Lisabonske sm louvy [Sources 

o fE U  Law in Light o f  the Lisbon Treaty], 21-23.
> Lenka Pitrova, Lisabonska smlouva p o d  lupou listavnlho soudu CR 

[The Lisbon Treaty under the M agnifying Glass o f  the Constitutional 
Court o f  the Czech Republic], 51-74.

>  Pavel Svoboda, Vm jsl sm louvy EU po  Lisabonske sm louvi a ceske 
pravo [External Treaties o f  the EU  after the Lisbon Treaty and  Czech 
Law], 33-50.

>  M ichal Tomasek, Pfispevek Lisabonske sm louvy ke zm irneni demokra- 
tickeho deficitu v EU  [ The Lisbon Treaty Contributing to the A llevia
tion o f the Democratic Deficit in the EU], 7-20.

>  Jin Zemanek, Instituciondlm  reforma EU podle Lisabonske smlouvy: 
slozenl Evropske komise [The Institutional Reform o f  the EU under the 
Lisbon Treaty: Composition o f  the European Commission], 75-86.

M ez in a ro d m ' p o li tik a  [In ternational Politics], P ra h a : U stav  m e z in a ro d n ic h  
v z ta h u  [Institu te  o f  In tern a tio n a l Relations], 2010 , Vol. 34, ISSN : 0 5 4 3 -7 6 9 2

Vojtech Belling, Evropskd obcanskd iniciativa aneb K olikprim e demokracie snese 
EU? [European Civic M ovement or How M uch o f the Direct Democracy 
will be Accepted by the EU?]. No. 10, pp. 9-12.

Zdenek Beranek, Jorddnsko a izraelsko-palestinsky konflikt. [Jordan and  the 
Israeli-Palestinian Conflict.]. No. 10, pp. 26 e t seq.

Jin Georgiev, Prod nezmizel demokraticky deficit? [Why the Democratic Deficit 
D id N ot Disappear?]. No. 12, pp. 4-6.

Vit Dostal, Postlisabonske pfedsednictvl -  dobfe nam azany stroj? [Post-Lisbon 
Presidency -  A  Well Smeared Machinery], No. 12, pp. 15-18.

Ivana Jemelkovd, Evropsky parlam ent podle Lisabonske smlouvy: praktickd 
testovdnl novych mantinelu. [European Parliament Pursuant to Lisbon 
Treaty: Testing o f  New Limits in Practise]. No. 12, pp. 6-9.

Radomir Jungbauer, M eziamericky system a uddlosti v Hondurasu [The Inter- 
American System and the Events in Honduras]. No. 10, pp. 29 e t seq. 

Jaromir Kadlec, Historic jazykovych zdkonu. a konfliktu v Belgii [History o f  
Language Laws and  Conflicts in Belgium]. No. 10, pp. 8  e t seq.

M artin Kusak, Vnejsl pravomoci Evropske unie po vstupu Lisabonsky smlouvy 
v pla tnost [External Competencies o f the European Union after Lisbon 
Treaty]. No. pp. 12-15.

Kristina Larischovd e t Miloslav Bednaf, Dvacet let od sjednocenl Ndmecka 
[Twenty Years Since the Unification o f  Germany]. No. 10, pp. 23 e t seq. 

O tto  M ertens, Region Flandry a vytvdrenlpozice v m ezindrodnlm  prostredl [ The 
Flanders Region a nd  Setting a Position in the International Environment]. 
No. 10, pp. 13 e t seq.

Kamil Papez, Clnskd petropolitika [Chinese Petropolitics]. No. 10, pp. 24 et seq.
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Lenka Pitrova, „Ceske zdruky" sjednane к Lisabonske smlouve. [The „Czech 
Guarantees" Negotiatied as A m endm ent to the Lisbon Treaty}. No. 12,
pp. 18-21.

Lenka Rovna, „1 po  prijeti Lisabonske smlouvy zustavaji clenske stdty hlavnim i 
aktery integrace" [The M em ber States Remaining the Key Player o f the 
Integration Even A fter the Lisbon Treaty"]. No. 12, pp. 22-25.

M e z in a ro d m  v z ta h y  [In terna tiona l Relations], P ra h a : In s t i tu te  o f
In te rn a t io n a l R e la tio n s  P ra u u e , 2010 , Vol. 45 , ISSN ; 0 3 2 3 -1 8 4 4 14

Andrea Barsova, Podivne spojenectvi: Rada Evropy a vznik Evropskeho fora  Romu. 
a Travelleru [Strange Alliance: Council o f Europe and the Establishment o f  
the European Forum fo r  Romanies and Travellers]. No. 3, pp. 7-29.

Tomas Bosak, Britske federalisticke koncepce a pojetl Evropy v ere "skvdle izolace” 
[British Federalist Ideas and the Concept o f  Europe in the Era o f .W onderful 
Isolation"]. No. 1, pp. 77 e t seq.

Nikola Hynek et Vit Stfitecky, Cesky diskurz о protiraketove obrane a ndrodnl 
zdjem. [Czech Discourse on Antim issile Defense and  N ational Interests]. 
No. 1, pp. 5 e t seq.

O b c h o d n e p rd v n i re v u e  [C om m ercial Law  Review], P ra h a ; С . H . B eck , 2010 ,
Vol. 2 , ISSN : 1 8 0 3 -6 5 5 4 15

Zdenka Faulhamerova, Jana Herboczkova, Pravomoci evropskych orgdnu. 
dohledu nad financnim  trhem [Powers o f EU Supervisory Bodies Over The 
Financial Market}. No. 9, pp. 273-278.

Peter M isur (ed.)16, Dohoda о zpracovdnl a preddvdnl ddaju. о financnich  
transakdch m ezi Evropskou un il a Spojenymi std ty americkymi vstoupila 
v platnost. [The Agreement on the Processing and  Transfer o f  Financial 
Messaging D ata between the European Union and the United States o f 
America Has Entered into Force}. No. 9, pp. 279-280.

O b c h o d n i p rav o  [C om m ercial Law], P ra h a : P ro s p e k tru m . 20 1 0 . Vol. 19.
ISSN : 1 2 1 0 -8 2 7 8 17

Alexander J. Belohlavek, Pojem investice z  pohledu mezindrodne pravn l ochrany 
(podmlnky ratione materiae, ratione tempori a ratione voluntatis pro  
vyuzitl mechanismu. m ezinarodm ochrany investic). I. cast [Qualification 
o f investment fo r  its international protection (Requirements ratione 
materiae, ratione tempori and  ratione voluntatis to apply the system o f  the 
international investment protection). Part I]. No. 3, pp. 2-26.

14 C o n tr ib u tio n s  p u b lish ed  in  C zech . A b strac ts  reg a rd in g  th e  co re  a rtic le s  o f  th e  in d i
v idua l issues  in  English. In fo rm a tio n  o n  th e  p e rio d ica l a n d  a b s trac ts  o f  th e  p ap ers  avai
lable in  e le c tro n ic  v e rs io n  at: h ttp ://w w w .iir.cz /d isp lav .asp?ida= 155& id i= 401  (accessed  
o n  F eb ru a ry  1, 2011).
15 P ap ers  p u b lish ed  in  C zech . A b stra c ts  reg a rd in g  th e  co re  a rtic le s  o f  th e  ind iv idual 
issues  in  E nglish, excep tionally  in  G erm an .
16 N o t th e  a u th o r 's  p a p e r; it is th e  e d i to r ’s  m ateria l.

17 P ap e rs  p u b lish ed  in  C zech . A b s tra c ts  in  English.
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Alexander J. Belohlavek, Pojem investice z  pohledu mezindrodne pravn l ochrany 
(podmlnky ratione materiae, ratione tempori a ratione voluntatis pro  
vyuzitl mechanismd mezinarodm ochrany investic). II. cast [Qualification 
o f  investm ent fo r  its international protection (Requirements ratione 
materiae, ratione tempori and  ratione voluntatis to apply the system o f the 
international investment protection). Part II]. No. 4, pp. 2-18.

P e rsp e c tiv e s , P ra h a : In s t i tu te  o f  In te rn a t io n a l  R e la tio n s  P ra g u e , 2010 , Vol.
1 8 .1S S N 1210-481718

Tomas Profant, French Geopolitics in Africa: From Neocolonialism to Identity. 
No. 1, pp. 41-62.

Scott Nicholas Romaniuk, Joshua Kenneth Wasylciw, ‘Gender’Includes M en Too! 
Recognizing M asculinity in Security Studies and  International Relations. 
No. 1, pp. 23-40.

Vera Rihackova, Tomas Weiss, Promoting M ultilateralism? Conceptualizing 
M ultilateralism  in the Czech Foreign Policy. No. 1, pp. 5-22.

P ra v n i ra d c e  [Legal Advisor], P ra h a : E co n o m ia , 2010 , Vol. 18, IS S N 1210-
4 8 1 7 19

Jana Jandova, Smerem к  jednotne evropske politice mezinarodnich investic. 
[Towards A  Uniform European Policy Regarding International 
Investments]. No. 12, pp. 61-62.

Bohumil Polacek, Ceskoslovensky p fis ta v  v H am burku v kontextu Versailleske 
smlouvy [The Czechoslovak Port in Ham burg in the Context o f  the 
Versailles Treaty]. No. 8 , pp. 13-16.

Pavel Svoboda, Prdvnicky, a tud lz politicky nekorektne о Lisabonske smlouve 
[About the Lisbon Treaty fro m  the Legal Perspective, Therefore Politically 
Incorrect]. No. 4, pp. 17-18.

P ra v n ik  [The Lawyer], P ra h a ; U stav  s ta tu  a p ra v a  A k ad em ie  v ed  C eske
re p u b lik y  [Institute of State and Law of the Academy of Sciences of the Czech
Revublic], 2 010 , Vol. 149, ISSN : 0 2 3 1 -6 6 2 5 20

Alexander J. Belohlavek, M ezindrodne pravn l ochrana p fim ych zahranicnich 
investic a kom unitdrni (unijni) pravo [Protection o f  Direct Foreign 
Investment by International Law andEC /EU Law ]. No. 10, pp. 1010-1052.

18 P ap ers  p u b lish ed  in  E nglish. In fo rm a tio n  o n  th e  p e rio d ic a l a n d  a b s tra c ts  o f  th e  p a 
p e rs  available in  e le c tro n ic  v e rs io n  at: h ttp ://w w w .iir.cz /d isp lav .asp?ida= 348  (accessed  
o n  F eb ru ary  1, 2011).

19 P apers p u b lish e d  in  C zech .
20 P apers p u b lish ed  in  C zech  (so m e tim e s  in  Slovak as  w ell) w ith  a n  a b s tra c t in  a 
fo re ig n  language. T he  a b s trac t is m o s t o f te n  in  English  (excep tionally  in  G e rm a n  o r

3 7 6  I F rench).

http://www.iir.cz/displav.asp?ida=348
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Veronika Bilkova, Troji spravedlnost pro irdnske mudzdhidy?11 [Triple Justice fo r  
the Iranian Mujahideen?]. No. 2, pp. 191-217.

Tomas Bfichacek, Je vym ezeni pravomoci EU ohranicene, rozpoznatelne a do- 
sta tecm  urcite? [Is the Definition o fE U  Powers Limited, Recognizable and  
Sufficiently Unambiguous?]. No. 6 , pp. 5.

Jan Kysela, Pavel Ondfejek, Jana Ondfejkova, Prozatim ni provddeni 
mezinarodnich sm luv jako problem  (pfedevsim) vnitrostdtniho prava  
[Provisional Application o f  Treaties As a Problem o f (Mainly) National 
Law]. No. 10, pp. 988-1009.

Jifi Malenovsky, DdvSruj, ale proveruj: proverka principu prednosti unijniho 
prava predprdvem  vnitrostdtnim  m efitkyргат епй m ezindrodniho prava. 
[Trust b u t Verify: Checking the Principle o f  Precedence o f EU  Law over 
N ational Law fro m  the Perspective o f Sources o f International Law]. No. 
8 , pp. 777-795.

Radek Malenovsky, К  problematice soudni kontroly aktu. prezidenta republiky 
[Regarding the Issue ofJudicial Control over the Acts o f  the President o f the 
Republic]. No. 1, pp. 1-45.

Jan Ondrej, Z d ka zp o u ziti chemickych a bakteriologickych zbrani [Ban on the Use 
o f Chemical and Bacteriological Weapons]. No. 7, pp. 678-698.

Pavel Ondfejek, LIcinky mezinarodnich sm luv sjednanych Evropskym  
spolecenstvim ve vnitrostdtnim  prdvu clenskych std td  EU  -  reflexe 
soucasneho stavu a budouciho vyvoje [The Effects o f International 
Treaties Contracted by the European Com m unity in the N ational Law o f  
the EU M ember States -  Essay on the Present Situation and  the Future 
Developments]. No. 2, pp. 113-129.

Frantisek Poredos, Uloha stdtov, medzindrodnych organizdcii a medzindrodneho 
obchodneho prava v sucasnej krize22 [The Role o f States, International 
Organizations and  International Commercial Law in the Present Crisis]. 
No. 4, pp. 385-399.

Peter Rosputinsky, Pravo obcana EU na konzuldrnu ochranu22, [The EU C itizen’s 
Right to Consular Protection]. No. 2, pp. 130-160.

O ndrej Svacek, Teoretickd vychodiska vztahu odpovёdnosti statu a jednotlivce 
v m ezindrodnim  prdvu [Theoretical Basis o f the Relation between State 
and  Individual Responsibility in International Law]. No. 10, pp. 1053- 
1066.

M ichal Tomasek, Fikce jednoty stdtniho uzem i -  tertium  comparationispreddvdnl 
v EU  a v USA [The Fiction o f  Territorial Unity -  „tertium comparationis" 
fo r  Procedures o f  Surrender in the E U  and Rendition in the U.S.A.]. No. 4, 
pp. 400-410.

21 T he o rig in a l te x t o f  th e  a rtic le  in  Slovak.
22 Ibid.
23 Ibid. 3 7 7
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P ra v n i ro z h le d v  \Law  Review}, P ra h a : С. H . B eck , 20 1 0 , Vol. 18, ISSN : 1210-
6 4 1 0 21

Frantisek Emmert, P fetrvdvajid  dvoji obcanstvi jako dusledek pruniku  
nemeckeho obcanstvi do ceskych zem i v letech 1938-1945 [Continuing 
D ual Citizenship as the Consequence o f  the German Citizenship Invading 
the Czech Lands in 1938-1945]. No. 5, pp. 159-165.

Jindfiska Syllova, „Scope o f  the Treaty", dekrety a cesky postlisabonsky protokol. 
I,Scope o f  the Treaty", Decrees and  the Czech Post-Lisbon Protocol]. No. 
20, pp. 743-746.

Pavel Sturm a, Lisabonska smlouva a zdvaznost Listiny zdkladnich prdv EU  pro 
Ceskou republiku vzhledem к tzv. vyjimce (opt-out) [The Lisbon Treaty and  
the Binding Force o f  the Charter o f Fundam ental Rights o f the EU vis-a-vis 
the Czech Republic in Connection with the So-Called Opt-Out]. No. 6 , pp. 
191-194.

Petr Vojtek, Zdklady odpovSdnosti sta tu  za  skodu a jejich p rom itnu ti do 
nedostatecm  dozorove cinnosti, vcetne regresnich ndroku. [Fundamental 
Elements o f  State Liability fo r  Damage and Their Reflection in the 
Insufficient Supervision, Including Subsequent Claims fo r  Redress]. No. 
16, pp. 571-575.

O th e r  T itle s  P u b lish e d  in  th e  C zech  R epub lic :

Jan Filip, К form ulaci evropskych klauzuli v ustavnim  prdvu [The Formulation o f  
Provisions on European Union in the Constitutional Law]. 18 (3) Casopis 
pro pravni praxi, Brno: M asaryk University, pp. 217-224, 2010, ISSN:
1210-9126.

M artina Kotkova, Czech outw ard foreign direct investments, in New Economic 
Challenges, 2nd International PhD Students Conference, Brno: Masaryk 
University 246-250, 2010, ISBN: 978-80-210-5111-9.

Filip Kfepelka, Zdravotni рёсе о cizince a v cizine a souvisid  konzuldrni ochrana 
[Medical Care fo r  Foreigners and Abroad and the Related Consular 
Protection]. 2010 (2) Zdravotnictvi a pravo [Medicine and Law], Praha, 
JUDr. Karel Havlidek -  Havlicek Brain Те, pp. 17-22, 2010, ISSN: 1211- 
6432, 2010.

Zdenek Pavlik, Dopady svetove financn i krize na stabilitu financniho systemu 
v CR. [Impacts o f the World Financial Crisis on the Stability o f  the Financial 
System in the Czech Republic], in M ezinarodm  Batova konference pro 
doktorandy a mlade vedecke pracovniky [International Bat'a Conference 

fo r  Post-Graduates and Young Scientific Workers], Zlin: Tomas Bat'a 
University 1-20, 2010, ISBN: 978-80-7318-922-8.

Bozena Plchovd, Josef Abrham, M ojmir Helisek, Ceska republika a EU. 
Ekonomika -  тёпа  -  hospoddfskd politika [The Czech Republic and  the 
EU. Economy -  Currency -  Economic Politics], Praha: Agentura Krigl, 
2010, ISBN: 978-80-86912-39-4.

378 24 P ap ers  p u b lish ed  in  C zech .
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Pavel Stiegler, Stdtnipodpora exportu Ceske republiky -  ekonomickd diplomacie 
[State Assistance to Export in the Czech Republic -  Economic Diplomacy], 
in imea 2010, Liberec: Liberec Technical University, 1-5, 2010, ISBN: 978- 
80-7395-254-9.

1.2. [CZE] -  [C Z E C H  R EPU B LIC ] -  S e le c te d  T itle s  o f  C zech  
A u th o rs  P u b lish e d  O u ts id e  th e  C zech  R epub lic :

Josef Bejcek, Transition Countries Facing Transitory Competition Rules: 
M oving Shooter Taking A im  a t a M oving Target, in  Roger Zach, Andreas 
Heinemann, The Development of Com petition L aw , Global Perspective,. 
Cheltenham  : Edward Elgar Pub. 181-208, 2010, ISBN: 978-1-84844-446-
1.

Alexander J. Belohlavek, Ochrona bezposrednich inwestycji zagranicznych v Unii 
Europejskiej [Protection o f Foreign Direct Investments in the European 
Union], Gliwice [Poland]: W ydawnictvo Wokol nas [Publishing House], 
2010, ISBN: 978-83-88-199-11-025.

Alexander J. Belohlavek, Защ ит а инвест иций, право Европейского Союза 
и международное право  [Transcript -  Zaschita investicij, pravo  
Evropejskogo Sojuza i mezhdunarodnoje pravo; Protection o f Foreign 
Direct Investments in the European Union] Kiev [Ukraine]: Taxon -  
(Таксон) [Publishing House], 2010, ISBN: 978-966-7128-78-4, BBK 
[ББК] 67.312.226.

Jan Filip, Koncepcja pahstw a prawnego i orzecznictwo Sqdu Konstytucyjnego 
Republiki Czeskiej [Concept o f the legal state and  case law o f the 
Constitutional Court o f the Czech Republic], in Demokratyczne pahstwo  
praw ne w teorii i w praktyce w pahstwach Evropy Srodkowej i Wschodniej 
[Democratic Legal Society In The Theory A n d  Practice o f Central A nd  
Eastern European Countries], Lodz [Poland]: Lodzkie Towarzystwo 
Naukowe 175-187, 2010, ISBN: 978-83-60655-32-0.

Josef Kotasek, Vis M ajor in Geneva Law o f Bills o f  Exchange and Promissory 
Notes. Jog A llam  Politika, Gyor, University of Gyor, Hungary 159-170, 
2010, vol. II, No. 2, ISSN: 2060-4580.

Josef Kotasek, Katerina Simackova (translation), Uberlegungen zu r Ruckwirkung  
beim Ubergang zu r  Demokratie in Grund- und Menschenrechte in Europa,

25 R eview  o n  th is  b o o k  by  Filip K fepelka; see  sep a ra te  c h a p te r  o f  2  CYIL (2011). 
P u b lica tio n  issu ed  in  Polish. C zech  a n d  R ussion  lan g u ag e  v e rs io n s  a lso  p u b lish ed  in  
2010  (C zech  v e rs io n  in: P rah a  [C zech  R epublic]: С . H. B eck a n d  R ussian  v e rs io n  in: Kiev 
[U kraine]: T axon). See be low  th e  sep a ra te  s u b -c h ap te r  o n  th e  m o n o g ra p h s  p u b lish ed  
w ith in  th e  C ze c h  R epublic.
26 R eview  o n  th is  b o o k  by  Filip K fepelka; see  sep a ra te  c h a p te r  o f  2  CYIL (2011). 
P u b lica tio n  issu ed  in  R ussian . C zech  a n d  R ussion  lan g u ag e  v e rs io n s  a lso p u b lish ed  
in  2010 (C zech  v e rs io n  in: P rah a  [C zech  R epublic]: С . H . B eck a n d  Polish  v e rs io n  in: 
G liw ice [P oland]: W y d aw nic tvo  W oko l n a s  [P ub lish ing  H ouse]). See be low  th e  sepa ra te  
su b -c h ap te r  o n  th e  m o n o g ra p h s  p u b lish ed  w ith in  th e  C zech  R epublic.
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in 10 (1) Serie: Schriften zu M ittel- und O steuropa, Ham burg [DEU]: 
Verlag Dr. Kovac 62-74, 2010, ISBN: 978-3-8300-4100-9.

Radka Drulakova, Jan M artin Rolenc, Zuzana Travnickova, §1ёрапка Zemanova, 
Assessing the Effectiveness o f EU  Sanctions Policy, in  4 (1) Central 
European Journal of International & Security Studies 99-122, 2010, ISSN: 
1802-548X.

Vilem Knoll, Czech State Symbols, their Legal Regulation and Protection, 
in Journal of Public A dm inistration in Central and Eastern Europe, 
Budapest: Magyar Kozlony Lap- es Konyvkiado, Hungary 42-50, 2010, 
ISSN: 1789-1035.

Katerina Novotna, Fausto Pocar, Almiro Rodrigues, Jiff Malenovsky, Relationship 
between Crimes Under International Law and  Immunities: Coexistence or 
Exclusion?, in International Criminal Law and H um an Rights, New Delhi 
[India]: M anak Publications Pvt. 95 e t seq., 2010, ISBN: 978-81-7831-213-
2 .

Jana Peterkova, Actual Development o f Czech Public Diplomacy, in Theory 
vs. Policy? Connecting Scholars and Practitioners 2010, New Orleans: 
International Studies Association 1-12, 2010.

Jaromir Tauchen, “Benes-Dekrete” von einer rechtlich historischen Perspektive 
[„Benes Decrees"from the legal and the historical perspective] 1 (1) Journal 
on European History of Law, London: STS Science C entre 41-45, ISSN: 
2042-6402.

1.3. [SVK] -  [SLOVAK R EPU B LIC ]

B u lle tin  slovenske i ad v o k ac ie  [Bulletin o f  the  S lovak Bar], B ra tislava : 
S lo v en sk a  a d v o k a tsk a  k o m o ra  [Slovak B a r  Association], 2010 , Vol. 16, ISSN:
1 3 3 5 -107927

Andrea Erdosova, Prdvny zrod Charty zdkladnych prdv Eld -  PRED a PO [Legal 
Origin o f the Charter o f Fundam ental Rights o f  the EU  -  BEFORE and  
AFTER]. No. 9-10, pp. 37-46.

Jaroslav Hrivnak, M edzindrodnd arbitrdz investicmch spor [Investment Disputes 
in International Arbitration]. No. 11, pp. 22-34.

T usticna rev u e : ca so p is  p re  p ra v n u  p ra x  [Judicial Review], B ra tis lav a : 
M in is te rs tv o  sp ra v o d liv o s ti SR  [M inistry o f  Justice S lovak Revublic], 2010 , 
Vol. 62 , ISSN : 1 3 3 5 -6 4 6 128

Lubomir Griin, Problematika dvojiteho medzindrodneho zdanenia [International 
Double Taxation]. No. 1, pp. 61-69.

3 8 0

27 P apers p u b lish ed  in  Slovak w ith  a b s tra c ts  in  a  fo reign  language. A b stra c ts  in  
English  a n d  in  G e rm an .
28 P apers p u b lish e r in  Slovak w ith  a b s tra c ts  in  a  fo reign  language.
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II. (Private) International Law, European Private 
International Law and Legal Relations in Foreign 
Business Relations, including International 
A rbitration and O ther Private-Law Areas with 
Transnational Dimensions

IL L  [CZE] -  [C Z E C H  R EPU B LIC ] -  T itle s  P u b lish e d  W ith in  th e  C zech  
R ep u b lic  

M o n o g ra p h s . C o lle c tio n s  a n d  C o n fe re n c e  P ro c e e d in g s

Alexander ). Belohlavek, M ezinarodm pravo soukrome evropskych zem i [Private 
International Law in European Countries], Praha: С. H. Beck 2062, 2010, 
ISBN: 978-80-7400-309-729.

Petr Hajn, K om unitdrni a ceskd pravo proti nekale soutezi [EU and Czech Law  
Against Unfair Competition], in 362 (1) Acta Universitatis Brunensis -  
luridica, Brno: Masaryk university, 2010, ISBN: 978-80-210-5051-8.

Jan Hurdik, Petr Lavicky, System zdsad soukromeho prava [The System o f  Private 
Law Principles], 367 Acta Universitatis Brunensis luridica, Brno: Faculty of 
Law, Masaryk University / Muni Press, 2010, ISBN: 978-80-210-5063-130.

Jifi Krofta, Pfepravni pravo v mezinarodm' kamionove doprave [Law o f  Carriage 
in International Truck Transport], Praha: Leges, 2010, ISBN: 978-80- 
87212-17-2, EAN: 9788087212172.

M onika Pauknerova -  see Michal Tomasek et al. (eds.) in this sub-chapter.
Nadezda Rozehnalova, Jifi Valdhans, Vybrane kapitoly z mezinarodm'ho prava 

soukrom eho [Selected Chapters fro m  Private International Law], Brno: 
Faculty o f Law, Masaryk University, 2010, ISBN: 978802105276531.

Nadezda Rozehnalova, Zdvazky ze sm luv a jejich pravni rezim (se zvldstnim  
zretelem na evropskou kolizni upravu) [Contractual Obligations and Their 
Legal Regime (with Special Focus on the European Conflict Rules)], Brno: 
Faculty of Law, Masaryk University 272,2010, ISBN: 978-80-210-5240-632.

Josef Tauser, Daniel Krajcik (eds.), Ceska republika a Slovensko v m ezindrodnim  
obchode a podnikdni. V livfinancni krize na m ezindrodnipodnikdni [The 
Czech Republic and  Slovakia in International Commerce and  Business.

29 R eview  for in s tan ce  by A lena Pau lR kova, 149 (11) P r a v n i ' k , Praha: U stav  s ta tu  a 
p rava  A k ad em ie  v£d C R  {Institu te  o f  S ta te  a n d  L a w  o f  th e  A c a d e m y  o f  Sciences o f  the  
C zech R epublic) 1181-1183 (2010).
30 P u b lica tio n  issued  in  C zech . T he  m o n o g ra p h  is th e  o u tp u t o f  th e  R esearch  p ro jec t 
D e ve lo p m en t o f  C zech L a w  w ith in  th e  E uropean  C o n te x t A f te r  2004  im p le m e n te d  by th e  
Faculty  o f  Law, M asaryk  U niversity  B rno  (C zech  Republic).
31 P u b lica tion  issued  in  C zech .
32 P u b lica tio n  issu ed  in  C zech . See b o o k  rev iew  in  th is  issue  (CYIL, Vol 11) by A lexan 
d e r  J. B elohlavek. T he  m o n o g ra p h  is th e  o u tp u t o f  th e  R esearch  P ro jec t D eve lo p m en t o f  
C zech L a w  w ith in  th e  E uropean  C o n te x t A fte r  2004  im p lem e n ted  by th e  Faculty  o f  Law, 
M asaryk  U n ivers ity  B rno  (C zech  Republic).
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Im pact o f the Financial Crisis on International Business.), Praha: 
Nakladatelstvf O econom ica, 2010, ISBN: 978-80-245-1583-0.

Michal Tomasek et al. (eds.), Czech Law Between Europeanization And 
Globalization.: New Phenomena In Law At The Beginning O f The 21st 
Century, Praha: Charles University in Prague, Karolinum Press, 2010, 
ISBN: 978-80-246-1785-533.
See especially Chapter: M onika Pauknerovi, (ed.), Transformation O f  
Private Law, pp. 280-364.

M artin Winkler, Obchodne zastupenie vo vnutrostdtnom a zahranidnom obchode 
[Agency in the Domestic and International Trade), Praha: Linde 309,2010, 
ISBN 978-80-7201-818-5.

Radovan David, David Sehnalek, Jifi Valdhans (eds.), Dny prava 2010 /  Days 
of Law 2010 (fourth annual international conference) Conference 
proceedings, Brno: Faculty of Law, M asaryk University, 2010, ISBN: 978- 
80-210-5305-234:

S e le c te d  C o n tr ib u tio n s 35

Section: M etam orphoses of private law36

> Lenka Bezouskova, Influential Private Law Codifications in Islamic 
Countries.

> Kamila Bubelkova, Usufructus -  return o f a forgotten institute.
> Petra Capandova, Work o f  a Slovak Work Group within the Subcommittee 

fo r  Civil Law during the Preparation o f  the Civil Code 1950.
> M artin Cempifek, The History o f Transport Dangerous Goods regulations 

or Private Law versus Public Law in the Transport o f Dangerous Goods.
> O ndrej Horak, Influential Private Law Codifications in Islamic Countries.
> Miroslav Frydek, Responsibility fo r  blame and result according to Roman 

law and modern civil law codifications.
>  Hana Kelblova, Historical development o f  legal liability fo r  legal defects in 

the law o f the Czech lands.
> Christian Neschwara, Das Schicksal der dltesten M aterialien zur  

Kodifikationsgeschichte des osterreichischen Zivilrechts. The fa te  o f  the 
eldest materials about the history o f  the codification o f  Austrian Civil 
Law -  a report regarding an edition-project fo r  the occasion o f  the 200th

33 T he b o o k  p u b lish e d  in  E nglish. This b o o k  w as p u b lish ed  w ith in  th e  R esearch  
P ro jec t M S M  (C zech  R epublic) 0021620804  e n title d  „Q u an tita tiv e  a n d  Q u a lita tiv e  
T ran sfo rm atio n  o f  th e  Legal O rd e r  a t th e  B eg inn ing  o f  th e  3 rd M illen iu m  -  R oots, 
S o u rces  an d  P ro sp ec ts , h e ad e d  by P ro fesso r M icha l T om iS ek . F u r th e r  ch ap te rs  
c ited  u n d e r  sec tio n  I (above). See b o o k  rev iew  in  th is  issue  (2 CYIL) by  A lex an d er J. 
B61ohldvek.
34 Available at: h ttp ://w w w .la w .m u n i.c z /c o n te n t/e n /p ro c ee d in g s / (accessed  on
F eb ruary  1, 2011). A b strac ts  o f  th e  C o n fe re n ce  p ro c eed in g s  availab le  a lso  in  hard-copy .
35 D e ta iled  lis t o f  p a rtic ip a n ts  a n d  th e ir  c o n tr ib u tio n s  see  sep a ra te  p a r t o f  th e  p u b lic a 
tio n .
36 Available a t: h ttp ://w w w .la w .m u n i.c z /c o n te n t/e n /p ro c ee d in g s / (accessed  on
F eb ru a ry  1 ,2011). A b stra c ts  o f  th e  C o n fe re n ce  p ro ceed in g s  availab le  a lso  in  hard-copy .

http://www.law.muni.cz/content/en/proceedings/
http://www.law.muni.cz/content/en/proceedings/
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anniversary o f  the ABGB.
> Balasz Palvogyi, 77ze Position o f the Freedom o f  Contract in the Hungarian 

Law on Migration (1903).
>  Karel Schelle, The Allgemeines biirgerliches Gesetzbuch (ABGB) and  the 

law o f  succession.
>  Pavel Salak, Legacy -  Roman Law Institu t and  Czech Law in 20th Century.
> Pal Sary, The changes o f  the rules o f  divorce in the Christian Roman Empire.
> Ivana Stara, Family Law in the Time o f  Czech and M oravian Protectorat.
> Jaromir Tauchen, A  Few Remarks on the N azi „Private" Law as a M odel fo r  

the Law o f  the Protectorate o f Bohemia and  Moravia.
> Renata Vesela, Family Law in the Time o f  Czech and M oravian Protecto

rate.
> Ladislav Vojacek, The Conception o f Labour Law in 1st h a lf on 20th 

Century.

Section: Arbitration -  Parties Autonomy and M andatory Rules o f Procedure
>  Alexander, J. B61ohlavek, The Scope o f Autonom y In A ppointm ent o f  

Arbitrators: The Decision in the „Jivraj" case as an Eruption in Stable 
Axiom s o f  Arbitration.

> Christian W. Konrad, Reform o f the EU 'Investment Policy -  B IT  by BIT.
> Filip Cerny, Demonstration o f the Investor’s Autonom y in Investment 

Arbitration as a Determining Factor o f  the N ature o f  the Investment Claim
> Hany Elmanaily, Electronic Arbitration Agreement.
> Zbysek Kordac, Arbitrators 'Power From Comparative View.
> Nadezda Rozehnalova, The Interaction Between Forum Arbitri and  

Procedural Rules o f  the State.
> Miluse H rndfikova, Consolidation o f  Arbitral Proceedings as a Safeguard 

o f  Justice.
> Regina Palkova, The Enforcement o f Arbitral Awards in the Present 

Practice o f  Slovak Courts.
> Jan Havlicek, Parties as a Domis Litis in Arbitration.
> Slavomir Halla, Binding N ature o f Parties 'Autonomy in Arbitration.
> Lucia Kovacova, Delivery Issue in Arbitration.
> M artin Orgonik, European Doctrine o f  Arbitrability o f  Competition Law v. 

Procedural Lim its Legis Forum in International Arbitration Proceedings.
> Jaroslav Kralicek, Restriction o f  Consumer’s A utonom y alias Application  

o f  Procedural Rules o f  Arbitration.
> Radka Chlebcovd, Karla Hyblova, Special Features o f  Arbitration in 

Common Law.

Section: Significance o f Soft Law in Commercial Law Context
>  Petr Hajn, Selfregulation o f  advertising.
> Eva Vecerkova, Legal and  Non-legal Regulation o f Misleading and  

Comparative Advertising.
> Dana Ondrejova, Soft Law on The Last Way.
> Josef Silhan, Soft Law with H ard Core Effects. I 3 8 3
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> Vitezslav Semora, On the general application o f legally unenforceable 
instruments adopted by administrative authorities.

> Petra Jelinkova, The Leniency Programme as one fo  the elements o f  soft law 
in the area o f competition law.

> Ondrej Hruda, Self-regulation as a Threat to Competition.
> Jan Husar, The Use o f  Clauses in Shaping the Content o f  Business Contracts.
> Bohumil Havel, Reasonable expectations as soft law?
> Lenka Doubravcova, Code o f conduct and  decision m aking (not only) fo  

courts.
>  Lubomir Klco, Norm ativity o f  the legal docum ent -  UNIDROIT Principles 

2004.
>  Petra Novotna, The FIDIC Suite o f Contracts: Selected Issues.
> Jarmila Pokorna, Functions o f the Subscribed [Initial] Capital.
>  Josef Kotdsek, Heretical Remarks on Corporate Governance.
> Filip Rejlek, D uty o f Care [Due Diligence] in connection with OECD 

Principles o f  Corporate Governance.
>  Jaromir Koziak, New UK Corporate Governance Code.
>  Katerina Hajna, Trend o f  am plifica tion  o f  Companies' Operation.
> Tomas Hiille, Piercing o f  the Corporate Veil and  "the End o f  Independence 

o f Entities Establishing Group o f  Companies".
> Michaela Sorokova, Holding Company’s Rules o f  Conduct.
>  Alena Pokorna, The Undisclosed Non-Cash Capital Contribution in the 

Legal Regulation o f  German Private L im ited Company.
> Zdenek Hustak, Soft Law and  Financial M arkets -  Lamfalussy Level Three 

Comittees Standards and  Other Standards.
> Karel Marek, Business Practices, General Terms and Conditions and  

Interpretation Rules.

O b c h o d n 6 p r£ v n i re v u e  \Commercial Law Review\, P ra h a : С. H . B eck , 2010 ,
Vol. 2 , ISSN : 1803 -6 5 5 4 37

Alexander J. BSlohlavek, Tom&s Reznicek, Dopady rozhodnutl о lipadku a 
insolvencnlho Hzeni na majetek ucastnlka na problhajlcl rozhoddi Hzenl 
v tuzemske a mezinarodm praxi ve svetle aktudlnl jud ika tury nekterych 
obecnych a rozhodclch soudu.. [Impacts o f Insolvency and  Insolvency 
Proceedings o f A  Party on Pending Arbitration Proceedings In Domestic 
A n d  International Experience In The Light o f Current Case Law O f Certain 
Selected Courts and Arbitral Tribunals). No. 9, pp. 1-14.

Stanislava Cerna, Vybory pro aud it v zahranicnich a tuzemskych akciovych 
spolecnostech [Audit Committees in Foreign and  Domestic Joint Stock 
Companies). No. 8 , pp. 223-232.

Milan Hulmcik, Blanka Tomancakova, Rozhodcl Hzenl jako vhodny prostredek 
resenl sporU m ezi dodavatelem a spotfebitelem [Arbitration as a suitable 
m ethod o f  resolution o f  disputes between the suplier and  the consumer). 
Part I: No. 6 , pp. 168-174; Part II: No. 7, pp. 189-202.

384 37 P apers p u b lish e d  in  C zech . A b stra c ts  in  E nglish, excep tio n a lly  in  G e rm an .
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O b c h o d n i p rav o  {C om m ercial Law \, P ra h a : P ro s p e k tru m , 2010 , Vol. 19,
ISSN ; 1210 -8 2 7 8 38

Alexander J. Belohlavek, Pojem investice z  pohledu mezindrodne pravn i ochrany 
(podminky ratione materiae, ratione tempori a ratione voluntatis pro  
vyuziti mechanismu. m ezindrodni ochrany investic). I. cast [Qualification 
o f  investm ent fo r  its international protection (Requirements ratione 
materiae, ratione tempori and ratione voluntatis to apply the system o f the 
international investment protection). Part I]. No. 3, pp. 2-26.

Alexander J. Belohlavek, Pojem investice z  pohledu m ezindrodni pravn i ochrany 
(podminky ratione materiae, ratione tempori a ratione voluntatis pro  
vyuziti mechanismd m ezindrodni ochrany investic). II. cast [Qualification 
o f  investm ent fo r  its international protection (Requirements ratione 
materiae, ratione tempori and  ratione voluntatis to apply the system o f  the 
international investment protection). Part II]. No. 4, pp. 2-18.

Ludek Lisse, Rozhodci dolozky ve spotrebitelskych smlouvdch [Arbitration Clauses 
In Consumer Contracts]. No. 9, pp. 2-12.

P ra v n i fd ru m  [Legal Forum], P ra h a ; W o lte rs  K lu w er C R , a .s„  2010 , Vol. 7,
ISSN ; 1214 -7 9 6 6 , reg . N o . o f  th e  M in is try  o f  C u ltu ra l  A ffa ire s39

Alexander J. Belohlavek, Rozhodci fizen i v tzv. smluvnich vztazich spotrebitelskeho 
typu [Consumer Contract Arbitration]. No. 3, pp. 89 e t seq.

Alexander J. Belohlavek, Kolizni status zapocteni v m ezindrodnim  prdvu soukro- 
m em  (sm luvni a m im osm luvni zdvazky) [The Law Applicable to Set-offs 
in Private International Law (Contractual and  Tort Obligations)]. No. 10, 
pp. 484-496.

Jan Brodec, Vliv mezindrodniho insolvendniho fizen i na sm luvni zdvazky 
[The Im pact o f  International Insolvency Proceedings on Contractual 
Obligations]. No. 10, pp. 505-510.

Petr Briza, Pravni rezim  sm luv s m ezindrodnim  prvkem  Vybrane aspekty volby 
prava podle na fizen i Rim I [ The Legal Regime o f Agreements with an 
International Element Selected Elements o f  The Choice-of-Law Pursuant 
to The Rome I  Regulation]. No. 10, pp. 470-478.

Petr Dobias, Soucasny stav kolizni upravy prava rozhodneho pro dopravni 
nehody. [Current Status o f the Conflict-of-Laws Rules Applicable to Traffic 
Accidents]. No. 10, pp. 511-520.

Vladimir Dolezal, M etody urceniprava rozhodndho v CR a USA [The M ethods 
o f Determination o f  the Governing Law in the Czech Republic and  in the 
USA]. No. 2, pp. 73-78.

Lubos Fojtik, Helena Vosmikova, N ad  vztahem  INCOTERM S a pfepravnich  
sm luv [On the Releation Between INCOTERM S and Contracts on 
Carriage]. No. 7, pp. 319-323.

38 P ap ers  p u b lish ed  in  C zech . A b stra c ts  in  English.
39 P ap ers  p u b lish ed  in  C zech . A b stra c ts  in  English. 385
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Ludek Lisse, Rozhodci dolozka ve spotrebitelskych smlouvdch a judikatura  ESD. 
[Arbitration Clause in Consumer Contracts and the ECJ Case Law], No. 
12, pp. 581-591.

M onika Pauknerova, Jednostranne pravn i ukony a rozhodne pravo [Unilateral 
Acts and the Applicable Law}. No. 10, pp. 479-484.

Vaclav Pilik, BezdCivodne obohaceni ,,de lege europia" [Enrichment ,,de lege 
europia"}. No. 9, pp. 449-454.

Nadezda Rozehnalova, Pravni rezim  sm luv s mezindrodnim  prvkem. [The Legal 
Regime o f  Agreements with an International Element]. No. 10, pp. 465- 
469.

Kvetoslav Rtjzicka, Neaplikovdni „fcimu' v tuzem skem  rozhodcim Hzeni [Non
application o f  Rome I and Rome II in N ational Arbitration Proceedings]. 
No. 10, pp. 470-478.

M arketa Selucka, Vyvoj evropskeho spotrebitelskeho prava: К  ndvrhu smernice 
о prdvech spotrebiteld [The Development o f  the EU  Law in Consumer 
Protection: On the Directive on Consumer Rights Bill]. No. 11, pp. 578-580.

P ra v n ik  [The Lawyer], P ra h a ; U stav  s td tu  a p ra v a  A k a d e m ie  v ed  С е8кё
re p u b lik y  [Institute o f State and Law of the Academy of Sciences o f the Czech
Republic], 2 0 1 0 , Vol. 149. ISSN : 0 2 3 1 -6 6 2 5 40

Helena Hrubesova, Prehled mezindrodniho prava soukromeho v USA 
a v jednotlivych stdtech USA s dhrazem  na jeho p o u ziti na smlouvy 
uzavirane pres internet [Overview o f Private International Law in the 
USA and in the Individual States o f the USA with a Special Focus on the 
Application o f  Said Law to Internet Contracts}. No. 2, pp. 177-190.

Marek Kacer, M edzindrodnd obycaj v slovenskom prdvnom  systeme [International 
Custom in the Slovak Legal System]*1. No. 3, pp. 251-272.

Petra Pipkova, Soukromoprdvni vym dhdni antimonopolnich pravidel EU  -  
funkce deliktnich ndroku [Private Enforcement o f  the EU  A ntitrust Law  
-  the Function o f  Tort Claims}. No. 8 , pp. 822-845.

David Sehnalek, Jana Turonova, N afizen i о vyzivnem a postaveni mezinarodnich 
sm luv v Evropske unii [Council Regulation on M aintenance Obligations 
and  the Status o f International Treaties in the EU  law]. No. 3, pp. 233-250.

Jaromir Vejrych; Radovan Vitek, Isldmske dedicke pravo [Islamic Law o f  
Succession}. No. 5, pp. 510-525.

40 P ap ers  p u b lish ed  in  C zech  w ith  a b s tra c ts  in  a  fo re ign  language. T he  a b s tra c t is 
m o s t o f te n  in  English (excep tionally  in  G e rm a n  o r  French).
41 P a p e r p u b lish e d  in  Slovak
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Praviri radce \Legal Advisor], Praha: Econom ia, 2010, Vol. 18, ISSN 1210-
481742

M ilan Crha, Postaveni Videnske dm luvy о smlouvdch о mezindrodm koupi 
zbozi v ceskem prdvnim  rddu [The Position o f the Vienna Convention on 
Contracts fo r  the International Sale o f  Goods in Czech Law}. No. 2, pp. 
2 2 - 2 1 .

Milan Crha, Vnejsi a vnitrn i meze upravy Videnske dm luvy о smlouvdch о 
m ezindrodm koupi zbozi [External and Internal Limits o f the Vienna 
Convention on Contracts fo r  the International Sale o f  Goods]. No. 3, pp. 
24-29.

Ladislav Jouza, Lisabonskd smlouva a pracovniprdva v CR [Lisbon Treaty and the 
Labour Law in the Czech Republic]. No. 3, pp. 30-35.

Pravni rozhledy [Law Review], Praha: С. H. Beck, 2010, Vol. 18, ISSN: 1210- 
641043

R. Barinka, Neprimd diskriminace vpracovnim prdvu ES [IndirectDiscrimination  
in EC Labour Law}. No. 5.

Petr Bezouska, Jan Kocina, Pravnipovaha rozhodciho rizeni -  aplikacniproblemy 
[The N ature o f Arbitration -  Practical Issues]. No. 16, pp. 585-588.

Jifi Cermak, Ochrana autorskeho prdva vprostredipeer to peersiti typu BitTorrent 
s prihlednutim  к  rozsudku ve veci The Pirate Bay [Copyright Protection in 
Peer to Peer Networks like BitTorrent in Light o f  the Judgment in The Pirate 
Bay Case]. No. 8 .

Adam Hlavac, A ktud ln i vyvoj v otdzce platnosti rozhodcich dolozek ve spotre- 
bitelskych smlouvdch [Current Development Re Validity o f Arbitration  
Clauses in Contracts With Consumers}. No. 12, pp. 12-15.

Jifi Hradek, Tomas Hulle, Predsmluvni odpovSdnost -  Culpa in contrahendo. 
No. 14.

Veronika Hradilova Vyznam razitka v cinske (nejen obchodni) praxi [The 
Significance o f  Seal/Stam p in Chinese Commercial (and Other) Practice]. 
No. 6 .

Jan Hrabec, Jeden p fip a d  libovule obecneho soudu ve vztahu к rozhodcimu rizeni 
[Arbitratiness Regarding Arbitration -  One Judgment}. No. 22, pp. 818- 
820.

Miroslav Hrom ada, Jaky je  rakousky model urcovdni vyzivneho, jim z  se chceme 
inspirovat? [W hat Is the Austrian M odel o f Calculation of M aintenance 
W hich We W ant for Inspiration?]. No. 9.

M irek Katzl, К  otdzce vymahatelnosti rozhodcich sm luv v USA [Enforceability o f 
Arbitration Agreements in the USA}. No. 24, pp. 872-876.

42 P apers p u b lish e d  in  C zech.

43 Ib id .
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E. Kuhnova, Zdravotni postizem  v kontextu ceskeho a evropskeho antidiskri- 
minacmho prdva. [Handicaps in the Context o f Czech and  European 
Antidiscrimination Law]. No. 14.

M artin Lycka, Sestero zam ysleni nad procesnimi vyjim kami stanovenymi 
nanzenim  „Brusel" [Sz'x Ideas on the Procedural Exceptions Pursuant to 
„Brussels"Regulation]. No. 2, pp. 53-56.

M artin Lycka, Z dkladn i pravidla pro stanoveni pfislusnosti unijnich soudu. 
v rdmci volneho pohybu rozhodnuti о upadku [Fundamental Rules 
Determining the Jurisdiction o f  EU Courts in Connection with the Free 
M ovement o f  Insolvency Decisions]. No. 17, pp. 616-621.

Karel Marek, Ke zvldstnim  ustanovenim pro zdvazkove vztahy v m ezindrodnim  
obchodu [Special Provisions Applicable to the Contractual Relations in 
International Trade]. No. 9, pp. 18-22.

Zdenek Novy, Pasivni spolecenstvi ucastniku podle cl. 6 odst. 1 narizeni Brusel I  
[Multiple Defendants under Article 6(1) o f  the Brussels I  Regulation]. No. 
14.

Lenka Rehulova, Upominaci rizeni v пётескёт civilnim procesu aneb ja k  vymoci 
репёШ ои pohleddvku za пётескут dluznikem  [Reminder Proceedings 
in German Civil Procedure, i.e. D ebt Recovery against German Debtors]. 
No. 9.

Jana Turonova, M arta Zavadilova, Pravidla urcovdni mezindrodm soudniprislus- 
nosti die narizeni Brusel II bis ve svёtle nejnovёjs^ judikatury Evropskёho 
soudniho dvora [Rules Regulating the Determination o f  International 
Court Jurisdiction under Brussels II bis Regulation in Light o f the Most 
Recent Case Law o f  the European Court o f Justice]. No. 7, pp. 246-252.

Zdenek Vanicek, Pravni ochrana sluzeb s pod m im n ym  pristupem  a sluzeb 
tvorenych pod m im n ym  pristupem  v evropskёm а сезкёт prdvu [Legal 
Protection o f  Services with Conditional Access and Services Consisting o f  
Conditional Access in European and Czech Law]. No. 4, pp. 134-136.

S o u d n i ro z h le d y  [C ourt Review], P ra h a : С . H . B eck , 2010 , Vol. 16, ISSN: 
1211 -440544

David Kosaf, Kritika soudcu. (a dalsich predstavitelu. soudni m od) v judikature  
Evropskёho soudu pro lidskd prdva [Criticism o f  Judges (and Other Judicial 
Authorities) in the Case Law o f  the European Court o f  H um an Rights], No. 
8 , pp. 281-29045.

44 P ap ers  p u b lish ed  in  C zech . T he c o n te n ts  o f  th e  ind iv idua l issues  a lw ays p ro v id ed  
in  G e rm a n  as w ell. T he  a n n o ta tio n  o f  th e  m a jo r a r tic le  o f  e a c h  issue is usually  a lso 
tra n s la ted  in to  G e rm an .
45 In  th a t  co n n ec tio n  see  also, fo r instance , ju d g m e n t o f  th e  N SS (N ejvyiS l sp rd vn i so u d  
Ceske repub liky  /  Suprem e  A d m in is tra tiv e  C o u rt o f  th e  Czech R epublic), file no . 6  A ds 
41 /28  o f  7 O c to b e r  2009 b a sed  o n  ECH R case law a n d  focusing  o n  th e  lim its  o f  adm issib le  
c ritic ism  o f  judges  in  ligh t o f  A rtic le  10 EC H R . T he d ecision  app ro v es  o f  a  p ro ce d u ra l fine 
penalizing  th e  a tto rn ey ’s c assation  co m p la in t in  w h ich  h e  ex p la ined  th e  d ecision  o f  th e

3 8 8  I R egional C o u r t in  a  p ension  case  by m en ta l re serv a tio n  an d  insuffic ient e d u ca tio n  o f  th e
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O th e r  P u b lic a tio n s

Kristian Csach, Ochrana spotrebitel'a prostrednictvom (europskeho) medzindrod- 
neho prdva sukromneho a procesneho. [Consumer Protection Through 
(European) Private International Law], in 7 (3) Vyber z rozhodnuti Stid- 
neho dvora Europskej dnie [Selected EC] Case Law], pp. 5-16,2010, ISSN:
1336-5312.

Jan Hurdik, К  vyvoji obcanskoprdvni odpovednosti v evropskem prostoru [On 
the Development o f the Civil Liability in the European Territory], in  Petr 
Lavicky, Jifi Spacil (eds.), 758 M acuruv jubilejni pam atnik к nedozitym 
osm desatinam  profesora Josefa M acura, Praha: W olters Kluwer 156-160, 
2010, ISBN: 978-80-7357-542-7.

M onika Pauknerova, Transformation o f  Private Law, in M ichal Tomasek et 
al., Czech Law between Europeanization and Globalization, Praha: 
Karolinum Press 280-364, 201046.

Nadezda Rozehnalova, Nekolik pozndm ek ke kontraktaci v m ezindrodnim  
obchodnim styku [A Few Notes to Contract Practice in International 
Trade], in Pocta Petru Hajnovi к 75. narozeninam  [In Commemoration 
o f  Petr Hajn's 75th Birthday], Praha: W olters Kluwer CR 10 et seq., 2010, 
ISBN: 978-80-7357-510-6.

II.2 . [CZE] -  [C Z E C H  R EPU B LIC ] -  S e le c te d  T itle s  o f  C zech  A u th o rs  
P u b lish e d  O u ts id e  th e  C zech  R ep u b lic

Tomas Bakos, Current Issues o f Sustainable Tourism Development: Czech and  
Spanish Tourism M arket in Terms o f H um an Capital Development 
in Hospitality, in ICTDM  Proceedings Papers, Nicosia: International 
Association for Tourism Policy, 2010, ISBN: 978-9963-9799-0-5.

Alexander, J. Belohlavek, Rome Convention / Rome I Regulation. Com mentary: 
New EU Conflict-of-Laws Rules for Contractual Obligations, Hungtington, 
New York [USA]: JurisPublishing, Inc. Vol. I: CLXXIII and 1461 and Vol. 
II: 1447, ISBN: 978-1-57823-322-947.

ju d g e  in  m edic ine  a n d  h is  h and icap . T he a tto rn e y  cou ld  n o t b e  p a rd o n ed , d e sp ite  th e  fact 
th a t h e  w as follow ing h is  c lien t's  in s tru c tio n s . O n  th e  con trary , th is  w as ra th e r  rega rded  
as  a n  aggravating  c ircum stance . T he B ar ru les  im pose  a  h igh  s ta n d a rd  o f  c o n d u c t o n  a t
to rn ey s  vis-a -vis  c o u rts ; th e  subm ission  filed o n  b e h a lf  o f  th e  a tto rn ey 's  c lien t is a ttr ib u t
ab le  to  th e  a tto rney . T he N SS especially  p o in te d  o u t th a t  c ritic ism  d irec ted  against co u rts  
is only  p ro te c te d  by  freed o m  o f  sp eech  if  it  is b ased  o n  reality  a n d  is p ro p o r tio n a te  a n d  
reasonab le  in  re la tion  to  th e  n a tu re  o f  th e  case. This does n o t apply  to  c ritic ism  d irec tly  
a ttack in g  th e  in teg rity  a n d  m en ta l capac ity  o f  th e  judge. T he  d ecision  w as p ub lished  in  4 
Sbirka ro z h o d n u ti NSS (N S S  Reports) ( 2 0 1 0 ) ,  u n d e r th e  ref. no. 2 0 1 6 .  This ra tio  decidenci 
an d  th e  n o te  w ere  ad o p ted  from  th e  Case L a w  Selection  p ub lished  in: 1 6  (8 ) S o u d n i  
r o z h l e d y  (C ourt Review ), P raha: С. H. Beck 3 0 9  ( 2 0 1 0 ) .
The a rtic le  c ite d  above by  D. K osaf a n n o ta te d  a lso in  G e rm a n  o n  p. 317 ( th ird  pag e  o f 
th a t  issue’s  cover).
46 P u b lica tio n  in  English.
47 P u b lish e d  in  E nglish  language. T he C zech  v e rs io n  o f  th e  sam e  tit le  w as p u b lish ed 3 8 9
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Alexander, ). Belohlavek, Европейское международное частное право — 
договорные связи и обязательства [Evropejskoje mezhdunarodnoje 
chastnoje pravo -  dogovornyje svjazi i objazatelstva; European conflict- 
of-laws -  contractual relations and obligations], Vol. I & Vol II, Kiev 
[Ukraine]: Taxon (Таксон), 2010, ISBN: 978-966-7128-75-3, BBK [ББК] 
67.312.248.

Alexander J. Belohlavek, Rozporz^dzenie Rzym I. / Konwencja rzymska. 
Komentarz. Tom I & Tom II [Rome Convention A n d  Rome I Regulation. 
Commentary. Vol. 1 & Vol. 2], W arszawa [Poland]: Wydawnictwo С. H. 
Beck Sp.z o.o. Vol. I: CL e t 1336 and Vol II: CL et 1355, 2010, ISBN -  Vol 
I: 978-93-255-2165-3 and Vol. И: 978-93-255-2166-049.

Alexander J. BSlohlavek, Pravo rozhodne pro smluvni zavazkove vztahy v rezimu 
N arizeni Rim I  ve srovndni s Rimskou umluvou v pripade absence volby 
prdva. [Law Governing Contractual Obligations Under Rome I  Regulation 
in Comparison With Rome Convention in the Absence o f  Choice], in 
Miroslav Danis (ed.), AIS -  Acta luridica Sladkoviciencia I. Legal Essays, 
Sladkovicovo (Slovak Republic) 132-176, 201050.

Alexander J. Belohlavek, Czech Republic, in A rbitration 2010 -  Global Arbitration 
Review -  Edition Getting the Deal Through, London: Publishing house: 
Law Business Reserach, 95-100, 201051.

Alexander J. Belohlavek, Arbitration in the Czech Republic, in Loukas Mistelis, 
Laurence Shore; Hans Smit, W orld Arbitration Reporter, Huntington, 
New York: Juris Publishing, Inc. CZE 1 -  CZE 128, 2nd ed. 2010, ISBN: 
978-1-9 33833-46-0.

Alexander J. Belohlavek, Arbitration Agreement, M DR Clauses and  Relation 
thereof to N ature o f  Jurisdictional Decisions on the Break o f Legal 
Cultures, in Jozef Okolski, Andrzej Calus, Maksymilian Pazdan, 
Stanislaw Soltysinski, Tomasz Wardynski e t Stanistaw W lodyka 
(eds.), Ksi^ga pamigtkowa 60-lecia S^du Arbitrazowego przy Krajowej 
Izbie Gospodarczej w Warszawie [Commemorative Book On the 60th 
Anniversary O f The Arbitration Court A ttached To The Polish Chamber

by P raha : С . H. Beck P ub lish in g  H ouse* as  o f  17 D e cem b er 2009. The Polish  v e rs io n  o f 
th e  sam e  title  w as p u b lish ed  by  W arszaw a [Poland]: W y daw nic tw o  С . H . B eck Sp.z o.o.* 
in  D e c e m b e r 2010. T he  R ussian  v e rs io n  w as  p u b lish e d  in  Kiev [U kraine] T axon  P u b lish 
in g  House* also in  D e ce m b e r 2010.
48 P u b lish ed  in  R ussian  language. T he C zech  v e rs io n  o f  th e  sam e  title  w as p u b lish ed  
by  P raha : С . H. B eck P ub lish in g  House* as  o f  17 D e ce m b e r 2009. T he  Polish  v e rs io n  o f 
th e  sam e  tid e  w as p u b lish e d  by W arszaw a [Poland] W y d aw n ic tw o  С . H . B eck Sp.z o.o.* 
in  D e cem b er 2010. T he  E nglish  v e rs io n  w as p u b lish ed  by  H u n tin g to n , N ew  York [USA]: 
Ju risP ub lish ing , Inc.* a lso  in  D e ce m b e r 2010.
49 P u b lish ed  in  Polish  language. T he  C zech  v e rs io n  o f  th e  sam e  title  w as p u b lish ed  
by  P raha : С . H. B eck P u b lish in g  House* as  o f  17 D e ce m b e r 2009. T he  E nglish  v e rs io n  o f  
th e  sam e title  w as p u b lish e d  by H u n tin g to n , N ew  York [USA]: Ju risP u b lish in g  Inc.* in 
D e c e m b e r 2010. T he  R ussian  v e rs io n  w as p u b lish ed  in  Kiev [U kraine] T axon  Pub lish ing  
House* a lso  in  D e cem b er 2010.

50 P u b lish ed  in  C zech . A n n o ta tio n  in  English.

51 P u b lish ed  in  English.
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O f Commerce in Warszawa], Warszawa: S§d Arbitrazowy przy Krajowej 
Izbie Gospodarczej w Warszawie [Arbitration Court A ttached To The 
Polish Chamber O f Commerce in Warszawa] /  LexisNexis Polska Sp. o.o. 
411-437, 2010, ISBN: 978-83-931891-0-6.

Jan Brodec, M onika Pauknerova, Czech Republic and  Slovakia, in  The Application 
O f Foreign Law By Judicial And Non-Judicial Authorities, Munchen: 
Seller Publishers, 2010.

Petr Cimler, VII (3) Czech Retail in Time of Economic Recession. Reliant Logistic 
News 14 et seq., 2010, ISSN: 1802-3746.

Jorge Sanchez Cordero (ed.), The Im pact o f  Uniform Law On N ational Law. Limits 
A n d  Possibilities /  L’incidence dud  roit uniforme sur le droit national. 
Limites e t possibilites, First Interm ediate Congress, Mexico /  Premier 
Congres Intermediaire: Institute de Investigaciones juridicas, Mexique 
(XL 2008), Mexico: Mexico City, 2010, ISSN: 9786070215988.

S e le c te d  E ssays P u b lish e d  in  th e  P a r t ic u la r  B ook:
> Alexander J. Belohlavek, The Impact o f Uniform Law on National Law: 

Limits and Possibilities, Czech Republic 9-26 (Anexos).
>  M onika Pauknerova, Conflict o f laws conventions and their reception -  

Czech Republic 299-304.
>- Pavel Dobias, Petr Dobias, Die Schiedsfahigkeit von Streitigkeit iiber 

Immobilien in der Tschechischen Republik [The capacity to arbitrate the 
disputes over real-estates in the Czech Republic], eastlex, No. 6 , pp. 226- 
229, 2010.

>  Petr Hajn, Ivo Telec, International Trade M ark and  Signs Protection: Czech 
Republic, in P. Lange (ed.), International Trade M ark and Signs Protection. 
A Handbook, M unich [DEU]: Verlag С. H. Beck jointly w ith Oxford [UK]: 
H art Publishing and Baden-Baden [DEU]: Nom os Verlagsgesellchaft 261- 
312, 2010, ISBN: 978-3-406-57875-5.

>  Jan Hurdik, The system o f consumer law on its way to integration into 
the system o f private law, in Hans Schulte-Nolke; Lubos Tichy (eds.), 
Perspectives for European Consum er Law. Towards a Directive on 
Consum er Rights and Beyond, M unich : sellier european law publishers 
Gm bH 117-126, 2010, ISBN: 978-3-86653-131-4.

>  Adam Jirousek, Jan Lasak, Czech Republic, in Cross-Border M ergers in 
Europe, Cam bridge [UK]: Cambridge University Press 147-169, 2010, 
ISBN: 978-0-521-48327-8.

>  Jana Komendova, M ezindrodm  a kom unitdrm  uprava agenturnlho 
zam dstndvdnl [International and EU  Law Provisions on the Employment 
Through Agencies] in Liberalizacia pracovneho prava a nove trendy 
vo vyvoji pracovnych vzfahoh [Liberalisation and  New  Trends in the 
Em ploym ent Law], Kosice [SVK]: Univerzita Pavla Jozefa Safarika 
v Kosicich 197-209, 2010, ISBN: 978-80-7097-840-5.

>  Alexandr Mares, eu D omain Nam es Disputes Resolution, in Jozef Okolski, 
Andrzej Calus, Maksymilian Pazdan, Stanislaw Soltysinski, Tomasz 
W ardynski et Stanislaw W lodyka (eds.), Ksifga pami^tkowa 60-lecia 3 9 1
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S^du Arbitrazowego przy Krajowej Izbie Gospodarczej w Warszawie 
[Commemorative Book On the 60th Anniversary O f The Arbitration Court 
A ttached To The Polish Chamber O f Commerce in Warszawa], Warszawa: 
S%d Arbitrazowy przy Krajowej Izbie Gospodarczej w Warszawie 
[Arbitration Court A ttached To The Polish Chamber O f Commerce in 
Warszawa] / LexisNexis Polska Sp. o.o. 542-558, 2010, ISBN: 978-83- 
931891-0-6.

>  M onika Pauknerova, M andatory Rules A n d  Public Policy In International 
Contract Law, ERA Forum. No. 11, pp. 29-43, 201052.

>  M onika Pauknerova, Presumptions, Escape Clauses and  International 
Carriage o f Goods Contracts, in K. Boele-Woelki; T. Einhorn; D. 
Ginsberger; S. Symenonides (eds.), Convergence and Divergence in 
Private International Law, Den Haag: Eleven International Publishing 
Schulthess 482-495, 2010, ISBN: 978-90-77596-93-753.

>  Hans Schulte-Nolke, Lubos Tichy (eds.), Perspectives for European 
Consum er Law. Towards a Directive on Consum er Rights and Beyond, 
M unich : sellier european law publishers GmbH 117-126, 2010, ISBN: 
978-3-86653-131-4.

II .3 . [SVK] -  [SLOVAK R EPU B LIC]

M o n o g ra p h s , C o lle c tio n s  a n d  C o n fe re n c e  P ro c e e d in g s

Milos Hat’apka, Pram ene m edzinarodneho prava sukrom neho a procesneho 
[Sources o f the Private International Law], Bratislava: Eurokodex 648, 
2010, ISBN: 9788089447176.

Jozef Suchoza, Jan Husar (eds.), O bchodne pravo a jeho sirsie kontexty. Zborm'k 
vedenych prac [Commercial Law and its Broader Contexts. Collection o f 
scientific works], Kosice / Slovenska republika [5/огаЛ:Де/ш6//с]: Univerzita 
Pavla Jozefa Safarika v Kosiciach [Pavel Jozef Safdrik Univerzity in K osice/ 
Slovak Republic], 2010, ISBN: 978-80-7097-838-254.

S e lec ted  W o rk s  P u b lish e d  in  th e  P a r t ic u la r  B o o k  o n  A rb it ra tio n  a n d  A DR:
>  Jan Barta, EASA Emergency AD: Jazykovy aspekt nekterych dokum entu  

ES majlcich prim y dopad na subjekty podn ika jid  v clenskem state [EASA  
Emergency AD: Linguistic Aspects O f Certain ЕС-Documents With Direct 
Im pact On Persons Doing Business In A  M ember State], pp. 62-70.

>  Cezary Kosikowsky, Interwencjonism w gospodarce wedlug prawa Unii 
Europejskiej [Interventions In Economy Pursuant To EU Law], pp. 55-61.

>  Jan Matejka, Lenka Vostra, Harmonizace prdva v Ceske republice -  volny

52 P u b lish ed  in  English.

53 Ibid.
54 Essays in  Slovak a n d  C zech  lan g u ag es  (m ostly  p u rs u a n t to  th e  d o m ic ile  o f  th e  p a r
tic u la r  au th o rs ), o n e  essay  in  Polish. A b s tra c ts  in  English  availab le separately .
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pohyb sluzeb na p fik ladu  prava autorskeho [Harmonization o f  Law in 
the Czech Republic -  Free M ovem ent O f Services On The Exam ple O f 
Copyright Law], pp. 10-31.

>  M aria Patakyova, Povinnost; a zodpovednost' clenov orgdnov kapitdlovych 
obchodnych spolocnostl podl’a ndvrhu Europskeho modeloveho zdkona о 
spolocnostiach [Duties A n d  Liabilities o f  Corporation Board M embers 
Pursuant To The D raft European M odel Company Law], pp. 32-39.

>  Milan Sudzina, Prdvomoc sddov, uzndvanie a vykon rozsudkov v obcian- 
skych a obchodnych veciach v prdve Europskej iinie [Court Jurisdiction, 
Recognition and Enforcement o f  Judgments in Civil and Commercial 
M atters in theE U  Law], pp. 113-123.

>  Lubica Siricova, Cezhranicne aspekty zodpovednostnych vztdhov v prdve 
obchodnych spolocnostl [Cross Boarder Aspects o f Corporate Liability], 
pp. 250-256.

B u lle tin  slovenske i ad v o k ac ie  \B u lle tin  o f  the S lovak Bar], B ratis lav a :
S lo v en sk a  a d v o k a tsk a  k o m o ra  [Slovak B a r  Association], 2 010 , Vol. 16, ISSN ;
1 3 3 5 -1 0 7 9 55

Elena Jiidova, Persondlne kr iter id aplikdcie napadenl ES о prdvomoci v cezhranic- 
nvch veciach {Personnel Criterion in Challenging the EC Rules on 
Jurisdiction in Cross Boarder Matters]. No. 4, pp. 26-30.

Helena Barancova, Rimsky dohovor a nove europske kollzne pracovne pravo 
[Rome Convention and the New  European Conflict-of-Law in Employment 
Relations]. No. 3, pp. 15-22.

T usticna rev u e ; c a so p is  p re  p ra v n u  p ra x  [Judicial Review], B ratislava ;
M in is te rs tv o  sp rav o d liv o s ti SR  [M inistry o f  Justice S lovak Republic], 2010,
Vol. 62 , ISSN : 1335 -6 4 6 1 56

Robert Dobrovodsky, Ochrana prdv spotrebitel'ov -  objedndvatelbv sluzieb 
cestovneho ruchu -  2. Cast' [The Protection o f Consumers'Rights -  
Customer o f  Travel Services -  Part 2]. No. 2, pp. 143-178.

Jan Mazak, Sddy Europskej unie po Lisabonskej zm luve [The Courts o f the 
European Union after the Lisbon Treaty]. No. 1, pp. 90-102.

Pavel Sojka, Europsky platobny rozkaz (s osobitnym zam eranim  na slovensky 
civilnl proces) [European order fo r  paym ent procedure (Special Focus to 
Civil Proceedings in Slovakia)]. No. 5, pp. 655-674.

55 P apers p u b lish ed  in  Slovak w ith  a b s trac ts  in  a  fo reign  language. A b s tra c ts  in  E ng
lish  a n d  in  G e rm a n .

56 P apers p u b lish e r in  Slovak w ith  a b s trac ts  in  a  fo reign  language.
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P rav n v  o b z o r; caso p is  U stav u  s ta tu  a p ra v a  S lovenskei a k a d e m ie  v ied  \Legal 
Horizon: The Review o f the Institute o f State and Law of the Slovak Academy 
of Science], B ra tis lav a . 2 0 1 0 , Vol. 93 . ISSN : 0 0 3 2 -6 9 8 4

M artina Uhliarova, Ndsledky porusenia zm luvy v europskom sukromom prdve 
s dorazom na terminologicke otdzky [Consequences o f Contract's Default 
in the European Private Law Stressing the Terminology Issues]. No. 1, pp. 
3-17.

M arianna Novotna, M onika Jurcova, Jana Durechova, P rindpy europskeho 
zmluvneho prdva - prdvna povaha a m oznosti ich aplikdcie [ The Principles 
o f  the European Contract Law]. No. 6, pp. 531-541.

III. EU Law (general, not classified under Chapter I. or II. above)

I I I . l .  [CZE] -  [C Z E C H  R EPU B LIC ] -  T itle s  P u b lish e d  W ith in  th e  
C zech  R ep u b lic

M o n o g ra p h s , C o lle c tio n s  a n d  C o n fe re n c e  P ro c e e d in g s

Josef Bejcek, Soutezni politika a fu ze  v evropskem kontextu [Competition Policy 
and Mergers in the European Context], 366 Acta Universitatis Brunensis 
luridica, Brno: Faculty of Law, M asaryk University, 2010, ISBN: 978-80- 
210-5067-9.

Josef Bejcek, Vliv evropske justice na pravn i kulturu nove prijtych zem i EU [The 
Influence o f the EU  Justice to the Culture o f  Law in the New  M ember 
States] 2010.

Ladislav Cabada, Petr Jurek et al., M entalni тару , teritorialita a identita 
v evropskem prostredi [Mental M aps, Territoriality and  Identity in the 
European Environment], Plzen: Ales Cenek, 2010, ISBN: 978-80-7380- 
300-1.

Ladislav Cabada et al., A ktud ln i vyzvy evropskeho integracniho procesu [Current 
Challenges to the European Process o f Integration], Plzen: Ales Cenek, 
2010, ISBN: 978-80-7380-289-9.

Pavel Kandalec, Tricks in the Field o f  Acquisition o f  Citizenship and  the European 
Consequences, 2010.

Ondrej Hamulak, Pravo Evropske unie v judikature Ustavniho soudu Ceske 
republiky. [European Union Law in the Case Law o f  the Constitutional 
Court o f  the Czech Republic], Praha: Leges, 2010, ISBN: 978-80-87212-43- 
1, EAN: 9788087212431.

Filip Kfepelka, Prenos, doprovod a zohledneni evropskeho prdva ceskym prdvem  
[Transfer, Escort and Reflection o f  European Law by Czech Law], in 364 
Icta -  Universitatis Brunensis -lu rid ica , Brno: Faculty of Law, Masaryk 
University, 2010, ISBN: 978-80-210-5066-257.

57 Publica tion  issued  in  C zech . The m o n o g rap h  is th e  o u tp u t o f  th e  R esearch  p ro jec t
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Tatiana Machalova, Milos Vecera, Evropeizace prdva v ргаупё teoretickem  
kontextu [Europeisation in the Context o f  Theory o f  Law], in 327 Acta 
Universitatis Brunensis, Brno: M asaryk University 227, 2010, ISBN: 978- 
80-210-5171-3.

Andrea Olsovska (ed.), Europeizdcia a transnacionalizdcia pracovnych vzt'ahov58 
[Europeanization and  Transnationalization o f  Labour Relations], Plzen: 
Ales Сепёк, 2010, ISBN: 978-80-7380-242-4.

Jarmila Pokorna, Pravni Uprava obchodnich spolecnosti v evropskem a ceskem 
prdvu. [Company Law in European and  in Czech Law], in  370 Icta 
-  Universitatis Brunensis -lu rid ica , Brno: Faculty of Law, Masaryk 
University, 2010, ISBN: 978-80-210-5190-459.

Radovan David, David Sehnalek, Jifi Valdhans (eds.), Dny prava 2010 / Days 
of Law 2010, (fourth annual international conference) Conference 
proceedings, Brno[CZE]: Faculty of Law, Masaryk University, 2010, ISBN: 
978-80-210-5305-260.

S e le c te d  C o n tr ib u tio n s 61
Section: European dim ension of financial law -  Tax adm inistration in the
European adm inistrative area

>  Tomas Balco, Spontaneous Legal Regulation in the Area o f  Financial Law  
on Exam ple o f  Local "Lottery” Fee.

> Radim Bohac, Spontaneous Legal Regulation in the Area o f  Financial Law  
on Exam ple o f  Local "Lottery” Fee.

> Damian Czudek, The Electronisation o f Public Adm inistration in the 
Czech Republic a nd  Poland with Focus on the Tax Administration.

> Lubomir Griin, The Third Dimension o f Financial Law.
> Tomas Hulko, The Financial D imension o f European Groupings fo r  

Territorial Cooperation.
> Jana Herboczkova, Supervision on the European Financial M arkets in the 

Elands o f  the EU.

D eve lo p m en t o f  C zech L a w  w ith in  th e  E uropean  C o n tex t A f te r  2004  im p lem en ted  by 
th e  Faculty  o f  Law, M asa ryk  U niversity  B rno  (C zech  R epublic). This pub lica tio n  focuses 
o n  C zech  law, i.e. s ta tu te s  a n d  im p lem e n tin g  leg islation  th e  a d o p tio n  o f  w h ich  is 
n ecessita ted  by m e m b e rsh ip  o f  th e  C zech  R epublic  (and  s im ilarly  o th e r  M em b e r S ta tes) 
in  th e  E u ro p ean  U n ion . In  o th e r  w ords , th is  b o o k  co n ce n tra te s  o n  th e  im p lem en ta tio n  
o f  E u ro p ean  (U nion) Law  in  th e  n a tio n a l legal system , p lus th e  issues o f  in troduction  
a n d  p e rfo rm a n ce  o f  th e se  legislative ob liga tions  a n d  im p le m en ta tio n  o f  sa id  ru les  in 
th e  d o m e stic  (na tiona l) en v iro n m en t. P u b lica tio n  rev iew ed  by  D aniel H o d a  an d  V iclav 
S tehllk .

58 T itle  in  Slovak.
59 P u b lica tio n  issu ed  in  C zech . The m o n o g ra p h  is th e  o u tp u t o f  th e  R esearch  p ro je c t 
D e ve lo p m e n t o f  C zech L a w  w ith in  th e  E uropean  C o n tex t A f te r  2 0 0 4  im p lem en te d  by 
th e  F acu lty  o f  Law, M asaryk  U n ivers ity  B rno  (C zech  R epublic). P u b lica tio n  rev iew ed  by 
M dria  P a ta k y o v i (Slovak R epublic) a n d  K a terina  H o rn o c h o v i.
60 A vailable a t: h ttp ://w w w .la w .m u n i.c z /c o n te n t/e n /p ro c e e d in g s / (accessed  o n  
F eb ru a ry  1 ,2 0 1 1 ). A b s tra c ts  o f  th e  C o n fe ren ce  p ro ceed in g s  availab le a lso  in  hard-copy .
61 D e ta iled  lis t o f  p a rtic ip a n ts  a n d  th e ir  c o n tr ib u tio n s  see  se p a ra te  p a r t o f  th e  
p u b lic a tio n . I ^ 9 5
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> David Jerousek, Cooperation in Tax Adm inistration in EU.
>  Michal Koziet, Tax Revenues o f  Public Budgets a nd  Their M anagement.
>  Libor Kyncl, Financial Sciences and  Tax Adm inistration in the European 

Union.
>  Hana Markova, European Dimension o f  Financial Law -  Tax 

Adm inistration within the European A dm inistrative Area.
>  Pavel Matousek, Harmonisation o f  Customs in the European Union 

Environment and Safety Aspects.
> Petr Mrkyvka, European Dimension o f  Financial Law -  Tax Adm inistration  

within the European Adm inistrative Area.
> Kristyna Mtillerova, Beneficiary o f  Tax on Real Estate with Regard to 

Selected Constructional Elements o f  Tax. Comparison o f  Czech Republic 
with the Selected Countries o f  European Union.

> Michal Radvan, The conclusion o f  the conference -  Sum m ary62.
> TomaS Rozehnal, M utua l Assistance fo r  Tax Enforcement and the New  

Czech Tax Code.
> Petra Schillerova, International Cooperation in Tax Administration.
> Alena Salinkova, Principle o f Uncertainty and Unconditional Infallibility.
> Sofia Stara, Principle o f Uncertainty and Unconditional Infallibility.
> Jana Simonova, Legal Regulation o f  Customs in the European Union -  Its 

Specificities, Perspectives a nd  Negatives.
> Eva Sulcova, Deposit Guarantee Schemes.

Section: European and national dim ension of civil law
> Zuzana Adamova, Copyright and Related Rights in Terms o f  Actual 

Harmonization Tendencies in EU.
> Moise Bojinca, Solidarism as Theoretical Foundation o f  the Contract.
> Sevastian Cercel, Considerations Concerning the Constitutional and  

European Dimensions o f the Ownership Right as Stated by the Romanian  
Juridical System.

> Jan Hrabdk, Comparative Aspects o f  Concession Contracts.
> Monika Jurcova, M arianna Novotna, Future o f the Common Frame o f  

Reference.
> Radim Kostik, Protection o f Property in Decisions o f  the European Court o f  

H um an Rights.
> Pavel Koukal, Intangible Assets and its Relation to Corporal Items in 

Respect o f Civil Law Codification Drafts.
> M artina Kovalcikova, The New  Concept o f Employee’s Personality 

Protection fro m  View o f  Recodification o f  the Civil Code.
> Dusan Marjak, Maria Ivanecka, Future o f consumer law in the view o f  

acquis communautaire.
>  Mate) Myska, The lim its o f  copy fo r  private use.
> Polina Nesterenko, The prospects fo r  harm onization and  codification o f  

European Private Law.

396 62 Final sum m ary . In c lu d ed  in  th is  ove rv iew  in  a lp h ab e tic a l o rder.
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> M arian Rozbora, The Personal N ature o f  the Rights and Obligations 
Arisingfrom  Breach o f  Protection o f Personality.

> Jan Svidron, A n  alternative view o f  “private” law after tw enty years o f  
works on new codification o f  civil law in Slovak Republic.

> Blanka Tomancakova, The European Dimension o f the Unfair Terms In the 
Czech Consumer Law.

> M arius Vacarelu, European Property -  New Form o f Civil or Administrative 
One.

B u lle tin  ad v o k ac ie  \Bulletin o f the Czech Bar\, P ra h a : C esk a  a d v o k a tn i 
k o m o ra  \Czech Bar Association], 2010 , ISSN : 1210 -6 3 4 8 63

Lenka Vojifova, Lisabonskd sm louva [Lisbon Treaty]. No. 4, pp. 56-58.

O b c h o d n 6 p ra v m  re v u e  [Commercial Law Review], P ra h a : С . H . B eck , 2010 ,
Vol. 2 , ISSN ; 1803 -6 5 5 4 64

Stanislava Cerna, Vybory pro audit v zahranicmch a tuzemskych akciovych 
spolecnostech [Audit Committees in Foreign and  Domestic Joint Stock 
Companies]. No. 8, pp. 223-232.

Jan Sovar, Ochrana vnitfm ch in form ad  na kapitdlovem trhu ve svetle posledni 
jud ika tury Evropskeho soudniho dvora. Informace z  legislativy [Protection 
o f Inside Information on the Capital M arket in Light o f the M ost Recent 
Case Law o f the European Court o f  Justice. Information from legislation]. 
No. 5, pp. 141-14365.

Jana Novotna, Evropsky obchodni rejstrlk. Informace z  legislativy [European 
Companies Register. Information fro m  legislation]. No. 11, pp. 322-324.

P ra v n i ro z h le d y  [Law Review], P ra h a : С . H . B eck , 2010 , Vol. 18, ISSN ; 1210-
6 4 1 0 66

M artin Lycka, Pravo clenskych stdtH om ezit prlstup к verejnym zakdzkdm  a jeho 
lim ity z  pohledu dcastnlkd v ^ r o v y c h  flzen l [Member States' Right to 
Restrict Access to Public Procurement and  Lim itations o f this Right from  
the Perspective o f Tenderers]. No. 12, pp. 428-435.

63 P ap ers  p u b lish ed  in  C zech  w ith  a b s tra c ts  in  a  fo reign  language. A b s tra c ts  in  E nglish  
a n d  in  G e rm a n .
64 P ap ers  p u b lish ed  in  C zech . A b s tra c ts  in  E nglish, excep tio n a lly  in  G e rm a n . O n ly  
a b s tra c ts  re la ted  to  co re  a rtic le s  a re  pub lish ed , n o t a b s tra c ts  to  in fo rm a tio n  a n d  artic les 
in  th e  so -ca lled  reg u la r  sec tions II'from legisla tion"  e tc.)
65 Exclusively in  C zech . W ith o u t a n n o ta tio n  in  any  o th e r  language  (in  th e  reg u la r 
s e c tio n  fro m  leg islation).

66 P ap ers  p u b lish ed  in  C zech .
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David Petrlik, Jednoduchy ndvod rychleho p o u ziti prdva Evropske unie v soudni 
a sprdvni praxi [Simple M anual fo r  Prompt Application o f European 
Union Law in Judicial and Adm inistrative Practice}. No. 8, pp. 280-292.

P ra v n ik  [Lawyer], P ra h a ; U stav  s ta tu  a  p rd v a  A k a d e m ie  v e d  C esk e  re p u b lik y
[Institute o f State and Law of the Academy of Sciences o f the Czech Republic],
2 010 , Vol. 149, ISSN : 0 2 3 1 -6 6 2 5 67

Alexander, J. Belohlavek, M ezindrodm  pravni ochrana prim ych zahranicnich 
investic a kom unitdrni (unijni) pravo [Protection o f  Direct Foreign 
Investment under International Law and EC/EU Law]. No. 10, pp. 1010- 
1052.

Jin Malenovsky, Duveruj, ale provёfuj: proverka principu pfednosti unijniho 
prdva predprdvem  vnitrostdtnim  m efitky pram enu mezindrodniho prdva  
[Trust bu t Verify: Checking the Principle o f  Precedence o f  EU Law over 
N ational Law fro m  the Perspective o f Sources o f  International Law}. No. 
8 ,  p p .  771-195.

Jana Ondfejkova, Smisend fo rm a  vlddy a evropskd unie [Mixed Form o f  the 
Government and the European Union]. No. 7, pp. 655-677.

Petra Pipkova, Soukromoprdvni vym dhdni antimonopolnich pravidel EU  -  
funkce deliktnich пагокй [Private Enforcement o f the EU  A ntitrust Law  
-  the Function o f Tort Claims]. No. 8, pp. 822-845.

O th e r  P u b lic a tio n s

Ludek Lisse, Listina zdkladnich prdv Evropske unie [Charter o f  Fundam ental 
Rights o f  the European Union], 3 (1) Pravo, 2010, ISSN: 1802-9116.

Vojtech Pavel Traurig, Pristup obcanu Evropskd unie к dokum entdm  Komise 
[Access o fE U  citizens to Commission documents], 18 (11) Pravni radce68 
26-28, 2010.

H I.2. [CZE] -  [C Z E C H  R EPU B LIC ] -  S e le c te d  T itle s  o f  C zech  
A u th o rs  P u b lish e d  O u ts id e  th e  C zech  R ep u b lic

Josef Bejcek, European Courts and New EU M em ber States, in Dirito e politiche 
dell Unione Europea, Torino [ITA]: G. Giappichelli Editore 85-91, 2010, 
ISBN: 978-88-348-9362-3.

Josef Bejcek, Transition Countries Facing Transitory Competition Rules: M oving  
Shooter Taking A im  a t a M oving Target, in Andreas Heinemann; Roger 
Zach, The Development o f Com petition Law: Global Perspectives, Ascola

67 P ap ers  p u b lish ed  in  C zech  w ith  a b s trac ts  in  a fo reign  language. T he  a b s trac t is 
m o s t o f te n  in  English  (excep tionally  in  G e rm a n  o r  F rench).
68 T he  b ib lio g rap h ica l in fo rm a tio n  reg a rd in g  th e  p e rio d ic a l is sp ec ified  in  th e  
C h ap te rs  above.
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Com petition Law,Cheltenham [UK]: Edward Elgar 181-208, 2010, ISBN: 
978-1-84844-446-1.

III. 3. [SVK] -  [SLOVAK R EPU B LIC ]

M o n o g ra p h s , C o lle c tio n s  a n d  C o n fe re n c e  P ro c e e d in g s

Jan Cipkar, (ed.) Pravo a europsky integracny proces 2: reflexia historickych, 
politicko-prdvnych a eticko-filozofickych aspektov a principov tvorby a 
posobeniaprdva aprdvnej kultury v europskomprdvnompriestore; zbornik 
vedeckych prdc a odbornych clankov v ramci projektu Sociokulturne 
determ inanty tvorby a posobenia prava v europskom  pravnom  priestore. 
[Law and the Process o f  European Integration 2: Reflection o f the Historical, 
Political, Legal and Ethical-Philosophical Aspects and o f  the Principles o f  
Formation and  Effects o f  Law and  Legal Culture in the European Legal 
Environment-, collection of scientific papers and academic articles under 
the Project: Socio-Cultural D eterm inants of the Formation and the Effects 
of Law in the European Legal Environment], Kosice: Univerzita Pavla 
Jozefa Safarika v Kosiciach [Pavel Jozef Safdrik Univerzity in Kosice), 2010.

Michael Siman, Miroslav Slasfan, Prim arne privo Europskej unie (aplikacia 
a vyklad prava Unie s judikaturou) [Primary EU Law (Application and  
Interpretation o f the EU Law with Case Law], Bratislava: EUROIURIS / 
Eurdpske pravne centrum  1098, 2010, ISBN: 978-80-89406-06-7.

Michael Siman, Miroslav Slasfan, Sddny system Europskej unie [Judicial System  
o f  theEU), Bratislava: EUROIURIS /  Europske pravne centrum  782, 2010, 
ISBN: 978-80-89406-07-4.

B u lle tin  slovenske i ad v o k ac ie  [Bulletin  o f  the S lovak Bar], B ra tislava :
S lo v en sk a  a d v o k a tsk a  k o m o ra  [Slovak B a r  Association], 2010 , Vol. 16, ISSN :
1 3 3 5 -107969

Elena Judova, Persondlne kriterid aplikdcie napadenl ES о prdvomoci 
v cezhranicnych veciach [Personnel Criterion in Challenging the EC Rules 
on Jurisdiction in Cross Boarder M atters). No. 4, pp. 26-30.

Helena Barancovi, Rimsky dohovor a nove europske kollzne pracovne pravo. 
[Rome Convention and  the New European Conflict-of-Law in Employment 
Relations). No. 3, pp. 15-22.

69 P apers p u b lish ed  in  Slovak w ith  a b s tra c ts  in  a  fo reign  language. A b s tra c ts  in 
E nglish  a n d  in  G erm an .
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P rav n y  o b z o r: c a so p is  U stav u  s ta tu  a  p ra v a  S lovenskei a k a d e m ie  v ied  \Legal 
Horizon: The Review of the Institute o f State and Law of the Slovak Academy 
of Science], B ra tis lav a , 2010 . Vol. 93 , ISSN : 0 0 3 2 -6 9 8 4

Karel Marek, Vyvoj v pravni uprave verejnych zakdzek v CR (podle pfedpisu. EU / 
ES). [The Development o f  the Provisions on the Public Procurements in the 
Czech Republic (pursuant to EU/ECLaw)]. No. 1, pp. 36-56.

O th e r  P u b lic a tio n s

Jan Klucka, Poskytovanie cezhranicnej zdravotnej starostlivosti v zahranicipodl'a 
prdvneho poriadku Europskej unie [Cross Boarder Health Care Abroad  
Pursuant to EU Law], in 7 (4-5) Vyber z rozhodnuti Sudneho dvora 
Europskej unie [Selected ECJDecisions], pp. 5-19, 2010, ISSN: 1336-5312.

IV. Additional Inform ation on Certain Interesting 
M onographs Published in 2009 W ithin the Czech 
Republic70

Zdenek Kucera, M ezindrodm  pravo soukrome [Private International Law], Brno: 
Doplnek / AleS Cenek Publishing, 7th ed. 2009, ISBN: 978-80-7239-231-5 
/ 978-80-7380-171-771.

Jan Malir e t al., Ceska republika v Evropske unii (2004-2009). Institucionalm 
a pravni aspekty clenstvi [The Czech Republic in the European Union 
(2004-2009). Institutional and  Legal Aspects o f  Membership], Praha 
/  Plzen: Ustav statu a prava AV CR [Institute o f  State and  Law o f the 
Academ y o f Sciences o f  the Czech Republic]/ Ales Cenek Publishing 256, 
2009, ISBN: 978-80-904024-2-3.

M ichal Sejvl et al., Aplikace prava EU v Сезкё republice. Vybrane ргоЫёшу 
[Application o f  EU law in the Czech Republic. Selected Issues], Praha / 
Plzen: Ustav s titu  a prava AV CR [Institute o f  State and Law o f  the 
Academy o f Sciences o f  the Czech Republic]/A\es Cenek Publishing 246, 
2009, ISBN: 978-80-904024-3-0.

Lubos Tichy, Tomas Dumbrovsky et al., Sovereignty and Integration: Paradoxes 
and Development within Europe Today, Praha: Faculty of Law, Charles 
University, 2009, ISBN: 978-80-904209-6-0.

70 For m o re  de ta ils  reg a rd in g  th e  2009 b ib lio g rap h y  see  CY IL (C zech Yearbook o f  
In te rn a tio n a l Law ), H u n tin g to n , N ew  York: Ju risP ub lish ing , Inc . 345 -358  (2010).

71 P u b lish ed  in  C zech . This is th e  sev e n th  e d itio n  o f  th e  basic  te x tb o o k  o n  p riv a te  
in te rn a tio n a l law  in  th e  C zech  R epublic, ex tensively  u sed  in  S lovakia as well.



Important Web Sites

h ttp :/ /w w w .c z e c h y e a rb o o k .o rg

C zech  Y earbook  o f  In te rn a t io n a l  Law* and C zech  (& C e n tra l  E u ro p e a n )  
Y earb o o k  o f  A rb itra tio n

T he w e b s ite  is c u r r e n tly  av a ilab le  in  n ig h te e n  lan g u ag e s: E n g lish , B u lg a rian , 
C zech , C h in e se , F re n c h , I ta lia n , Jap an ese , K o rean , H u n g a ria n , G e rm a n , 
P o lish , R o m a n ia n , R u ssian , P o r tu g u e se , S lovak , S lo v en ian , S p an ish , 
U k ra in ia n , V ie tn am ese . T h is  w eb site  a llo w s access  to  th e  a n n o ta t io n s  o f  a ll 
c o re  a r t ic le s  a n d  to  in fo rm a tio n  a b o u t  th e  a u th o r s  o f  th e s e  a r t ic le s  as w ell 
a s  to  th e  e n t i r e  re m a in in g  c o n te n ts  (ex cep t co re  a r t ic le s )  o f  b o th  y e a rb o o k s  
(CY IL a n d  C Y A rb).
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I. [CZE] -  [CZECH REPUBLIC]
•  http://www.cnb.cz

Ceska narodna banka [Czech N ational Bank as the Central bank o f the 
Czech Republic]1.

•  http://www.com pet.cz
Office for the protection of com petition2.

•  http://www.concourt.cz
The Constitutional C ourt of the Czech Republic3.

•  http://www.csesp.cz
Czech Society for European and Com parative Law4.

•  http://www.csmp-csil.org
The Czech Society O f International Law5.

• http://www.czech.cz
Portal „Hello Czech Republic". Basic inform ation about the Czech 
Republic and news interesting for foreigners. Rather a promotional 
portal6.

•  http://www.czso.cz 
Czech Statistical Office7.

•  http://dtivcnsp.org
Cesko-nemecky spolek pravniku. [Czech-German Lawyers Association]. 
Deutsch-Tschechische Juristenvereinigung e.V8.

• http://www.en.ekf.vsb.cz
Faculty of Economics, VSB Technical University o f Ostrava9.

1 W ebsite  availab le in  E nglish  a n d  C zech .
2 W ebsite  availab le in  E nglish  a n d  C zech . B asic law s a n d  reg u la tio n s  o n  th e  
p ro te c tio n  o f  c o m p e titio n  in  th e  C zech  R epublic  a re  a lso  availab le a t th e  w ebsite , b o th  
in  C zech  a n d  in  English  (unofficial tran s la tio n ).
3 W ebsite  availab le in  E nglish  a n d  C zech . P a rt o f  th e  (s ign ifican t) case  law  also 
availab le  in  English.
4 W eb s ite  availab le in  E nglish  a n d  C zech.
5 W eb s ite  available in  C zech . In  English  on ly  a  b r ie f  s u m m a ry  o f  th e  w ebpages.
6 W eb s ite  availab le in  E nglish, C zech , F rench , G e rm an , R ussian  a n d  Span ish .
7 W ebsite  availab le in  E nglish  a n d  C zech .
8 W ebsite  available in  G e rm a n .
9 W ebsite  available in  E nglish  a n d  C zech . S o m e  in fo rm a tio n  (reg a rd in g  p o s t-g ra d u a te  
s tu d ies) a lso  availab le in  G e rm a n . D e p a r tm e n t o f  Law  see
h ttg7 /en ,jL k f.v sbxzdn_fo rm a tio n -a b o u t/d e p a .r tm e n ts /s tru c tu re /d e p a r tm e n ts /d e p t-119/ 
(accessed  o n  D e ce m b e r 28, 2010).

http://www.cnb.cz
http://www.compet.cz
http://www.concourt.cz
http://www.csesp.cz
http://www.csmp-csil.org
http://www.czech.cz
http://www.czso.cz
http://dtivcnsp.org
http://www.en.ekf.vsb.cz
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•  h ttp ://www.hrad.cz
W ebsite of the Office of the President o f the Czech Republic10.

• http://www.icc-cr.cz
ICC National Com m ittee Czech Republic

• http://www.iir.cz
Institute O f International Relations Prague11.

•  http://www.ilaw.cas.cz
Ustav statu a prava Akademie ved CR, v.v.i. [Institute o f State and  Law o f  
the Academ y o f  Sciences o f  the Czech Republic}12.

•  http://www.iednotaceskvchpravniku.cz 
Jednota ceskych prdvm'ku [Czech Lawyers Union]

• http://iustice.cz
Czech justice portal including both  courts and the M inistry o f Justice, 
prosecution departm ents, Judicial Academy, Institute o f Criminology 
and Social Prevention, as well as the Probation and M ediation Service 
and the Prison Service13.

•  http://www.law.muni.cz
Faculty of Law, Masaryk University, Brno14.

• http://www.mzv.cz
M inistry o f Foreign Affairs of the Czech Republic15.

•  http://www.nsoud.cz
The Supreme C ourt of the Czech Republic16.

• http://www.nssoud.cz
The Supreme Administrative C ourt o f the Czech Republic17.

10 W ebsite  availab le in  English  a n d  C zech . This w ebsite  a lso  a llow s access to  th e  
p e rso n a l w ebpage  o f  th e  P res id en t o f  th e  C zech  R epublic.
11 W ebsite  availab le in  E nglish  a n d  C zech . T h is In s titu te  w as fo u n d ed  by  th e  M in is try  
o f  F oreign  A ffairs o f  th e  C zech  R epublic.
12 W eb s ite  availab le in  E nglish  a n d  C zech .
13 W eb s ite  availab le  in  C zech . T he  in d iv id u a l w ebsites o f  th e  in s titu tio n s  co v ered  by
th is  p o rta l a lso  c o n ta in  pages o r  s u m m a ry  in fo rm a tio n  in  English.
14 W ebsite  availab le in  E nglish  a n d  C zech .
15 W eb s ite  availab le  in  C zech . Im p o r ta n t in fo rm a tio n  fro m  th is  p o rta l a lso  available
in  English.
16 W eb s ite  availab le in  C zech . S o m e  basic  in fo rm a tio n  a lso  in  English  a n d  F rench .
17 W ebsite  availab le in  English a n d  C zech .
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• http://www.ochrance.cz
Public Defender of Rights (O m budsm an)18.

• http://w w w.ok.cz/iksp/en/aboutus.htm l 
Institute o f Criminology and Social Prevention19.

•  http://portal.gov.cz
Portal o f the Public A dm inistration20. This website allows access to  the 
websites o f m ost suprem e public adm inistration authorities (including 
ministries).

•  h ttp ://www.prf.cuni.cz Faculty o f Law, Charles University in Prague21.

•  http://www.psp.cz
Parliament of the Czech Republic. Cham ber of Deputies22.

•  http://www.senat.cz
Parliament of the Czech Republic. Senate23.

•  http://www.society.ez/wordpress/#awp 
Com m on Law Society24.

•  http://www.soud.cz
Arbitration C ourt attached to the Economic C ham ber o f the Czech 
Republic and Agricultural Cham ber of the Czech Republic25.

• http://www.umpod.cz
Office for International Legal Protection of Children26.

• http://www.upol.cz/fakulty/pf/
Faculty o f Law. Palacky University, Olomouc.

• http://www.vse.cz
The University o f Economics, Prague27.

• http://www.zcu.cz/fpr/
Faculty of Law, W estern Bohemia University in Pilsen28.

18 W ebsite  availab le  in  English  a n d  C zech .
19 W ebsite  availab le  in  English  a n d  C zech .
20 W ebsite  availab le in  English  an d  C zech .
21 W ebsite  availab le in  C zech . B asic in fo rm a tio n  available in  English.
22 W ebsite  availab le in  English  a n d  C zech .
23 W ebsite  availab le in  English  an d  C zech
24 W ebsite  availab le in  C zech.
25 W ebsite  availab le in  E nglish, C zech , G e rm a n  a n d  Russian.
26 T he O ffice is th e  C en tra l a u th o rity  re sp o n sib le  fo r p ro te c tio n  o f  ch ild re n  in  civil
m a tte rs  hav ing  c ro s s -b o rd e r  im p lica tio n s . W ebsite  availab le in  English a n d  C zech . 
27 W ebsite  availab le in  English  a n d  C zech .

4 0 4  I 28 W ebsite  availab le in  C zech.

http://www.ochrance.cz
http://www.ok.cz/iksp/en/aboutus.html
http://portal.gov.cz
http://www.prf.cuni.cz
http://www.psp.cz
http://www.senat.cz
http://www.society.ez/wordpress/%23awp
http://www.soud.cz
http://www.umpod.cz
http://www.upol.cz/fakulty/pf/
http://www.vse.cz
http://www.zcu.cz/fpr/
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II. [SVK] -  [SLOVAK REPUBLIC]

•  http://www.concourt.sk
Constitutional C ourt of the Slovak Republic29.

• http://www.flaw.uniba.sk
Faculty o f Law, Com enius University in Bratislava (SVK)30.

• http://iuridica.truni.sk
Faculty o f Law. Trnava University in Trnava (SVK)31.

•  http://www.iustice.gov.sk
M inistry of Justice of the Slovak Republic32.

•  http://www.nbs.sk
Narodna banka Slovenska (National Bank of Slovakia as the Central 
bank of Slovak Republic)33.

•  http://www.nrsr.sk
National Council o f the Slovak Republic (Slovak Parliam ent)^.

•  http://www.prf.umb.sk
Faculty of Law. Mate) Bel University, Banska Bystrica (SVK).

• http://www.prezident.sk
President of the Slovak Republic and Office of the President (SVK)35.

• http://www.uninova.sk/pf bvsp/src angl/index.php 
Faculty of Law, Pan European University (SVK)36.

•  http://www.upis.sk/pravnicka-fakulta
Faculty o f Law, Pavol Jozef Safarik University in Kosice (SVK)37.

•  http://www.usap.sav.sk
Institute o f State and Law, Slovak Academy of Science38.

29 W ebsite  available in  English  a n d  Slovak.
30 W ebsite  available in  English  a n d  Slovak.
31 W ebsite  available in  English  a n d  Slovak.
32 W ebsite  availab le in  English  a n d  Slovak. This w ebsite  a lso allow s access to  th e  
fo llow ing  p o rta ls : C o u rts , S lovak A gen t b e fo re  th e  E u ro p ean  C o u r t fo r  H u m an  R ights, 
S lovak A gen t be fo re  th e  C o u r t o f  Ju stice  o f  th e  E u ro p ean  U n ion , T he  Judicial A cadem y.
33 W ebsite  availab le in  English a n d  Slovak.
34 W ebsite  availab le in  E nglish, F rench , G e rm a n  a n d  Slovak.
35 W ebsite  availab le in  English  a n d  Slovak.
36 W ebsite  available in  E nglish, G e rm a n  a n d  Slovak.
37 W ebsite  available in  English  a n d  Slovak.
38 W ebsite  available in  Slovak.

http://www.concourt.sk
http://www.flaw.uniba.sk
http://iuridica.truni.sk
http://www.iustice.gov.sk
http://www.nbs.sk
http://www.nrsr.sk
http://www.prf.umb.sk
http://www.prezident.sk
http://www.uninova.sk/pf
http://www.upis.sk/pravnicka-fakulta
http://www.usap.sav.sk
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adm inistrative authority 
14/19; 16/3 

admissibility
- (generally) 2/16; 3/19, 33; 4/7,

31; 7/1, 10, 39, 41;
13/11, 13, 23, 27

- of deportation 13/11, 23, 27 
agricultural products

1/31; 12/34; 16/1 
alien

1/48; 6/5; 14/1, 5 ,1 0 ,1 2 ,1 3 ,1 5 ,
16, 19, 22, 25, 26 

annulm ent
2 /7 ,13; 3 /6 ,18, 37; 5/30, 38, 40; 
7/33, 34, 38; 11/1, 4, 5 ,12 ,13 ,14 , 
15, 16 ,17 ,18 ,19 , 20, 21, 23, 24, 25, 
27, 28, 29, 33 

appeal
2/7, 8 , 13; 3/26, 34, 45; 5/17, 20,
45, 50; 8/5; 1 1 /1 ,13,19, 28, 33; 
13/5, 11, 16, 18, 26, 27, 34, 39, 41; 
14/24, 30; 16/3 

appellate review
5/1, 22, 29; 11/28; 13/5, 9, 16, 17,
18,19, 21, 22, 24, 26, 35, 36,41 

arbitral tribunal
2/1, 7 ,1 2 ,1 4 ,1 5 ,1 6 , 18, 23, 25; 
3 /1 ,12, 32, 36, 37; 4 /8 ,13,19, 23,
26, 28, 42, 43; 5/6, 8 ,18, 21, 22, 23,
27, 30, 35, 38, 47, 48, 49; 7/2, 21, 
22, 32; 1 0 /1 0 ,14; 11/33

arbitration
- (generally)

1/15, 36; 2 /1 ,2 , 3, 4, 5, 6 , 7,

8 , 9 ,1 0 ,1 1 ,1 2 ,1 3 ,1 4 ,1 5 ,
16.18.19, 20, 21, 22, 23, 25, 
27, 28, 29; 3 /1 ,4 , 5, 6 , 8 ,11 ,
12 .14 .16 .19 , 20, 22, 24, 25,
26, 27, 28, 30, 34, 36, 37, 38,
40,41, 44, 45; 4/2, 5, 6 , 8 ,
10 .14 .15 .17 , 23, 25, 28, 29, 
36, 40,41, 42,49, 51; 5/1, 2, 
3, 4, 6 , 7, 8 , 9 ,1 0 ,1 1 ,1 2 ,1 3 ,
15 .16 .17 .18 , 20, 21, 22, 23, 
25, 26, 29, 30, 31, 34, 35, 38, 
40, 41, 43, 44, 45, 46, 47, 48, 
49, 5 0 ,5 1 :6 /1 ,7 ,10, 15,17; 
7/1, 2, 4, 6 , 7 ,1 2 ,1 4 ,1 5 ,1 6 ,
18.19, 20, 25, 27, 28, 29, 30, 
31, 34, 39, 41,42, 43; 8/4,
7, 22; 10/1,2, 3, 8 , 9 ,10 ,11 ,
12.14.19, 20, 22, 23, 25, 26,
27, 28, 29, 32, 33, 34, 36, 37; 
11 /1 ,2 , 3, 5, 6 ,11 ,13 ,14 , 
20, 28; 12/5, 54

- agreem ent
1/36; 2/1, 2 ,10 ,16 ,18 , 23, 
25, 28; 3 /1 ,5 , 6 ,11 , 12, 19,
20, 22, 24, 25, 26, 27, 28, 30, 
34, 38, 41, 45; 4/17, 23, 36; 
5/4, 6 ,1 3 ,1 5 ,1 6 ,1 7 ,1 8 , 20,
21, 29, 30, 38, 41, 50; 6/1, 7, 
10,15,17; 7 /1 6 ,18,19, 30, 
31, 34; 10/9, 20, 25, 26, 28; 
12/54
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Argentina
2 /1 5 ,16; 3/2, 3, 5, 6 ,18, 37; 4/8, 9,
10 .13 .15 .1 6 .1 7 .1 8 , 29; 7/2, 23, 
33; 11/1,2, 3, 5, 6 , 7, 9 ,10 ,11 ,12 ,
14.18, 19, 20, 21, 24, 27, 33 

Article 46
7/6, 7, 10, 11, 12, 24, 36, 41; 9/25; 
1 0 /1 ,10; 11/32

В
bilateral investm ent treaties (BITs) 

1/11, 52; 2/2, 10, 21; 3/1, 7, 12,16, 
36; 4/23; 5/11; 6/9, 15, 18; 7/4, 34; 
8/3, 4; 10/1, 4, 5, 25; 11/1, 10, 22, 
28; 12/26, 43; (see also BIT)

BIT
- (generally)

2/29; 3 /1 ,2 , 3 ,4 , 5, 6 , 7, 9,
10 ,11 ,12 ,14 , 15 ,16 ,17,19,
20, 21, 22, 26, 28, 29, 30, 34, 
35, 36, 37, 38, 39, 40, 41,
42, 44, 45; 4/21, 22, 23, 25; 
5 /1 1 ,12,15,18, 20,21,22, 
23, 24, 26, 32, 34, 35; 6/1,
9, 10, 11, 12, 15, 17, 18, 19; 
7/2, 4 ,1 4 ,1 5 ,1 6 ,1 8 ,1 9 , 20,
21, 23, 24, 25, 27, 28, 29, 30, 
31, 32, 33, 35, 36, 39, 40, 41; 
10 /1 ,4 , 5, 6 , 7, 8 , 9 ,10 ,11 ,
12,13, 14, 22, 23, 24, 26, 27; 
11 /1 ,2 , 3, 5, 7 ,10 ,11 ,18 , 
19, 20, 21, 23, 33

- arbitration 
2/29; 3 /1 ,4 , 5, 6 ,11, 12,14,
16.19, 20, 22, 26, 28, 30,
34, 36, 37, 38, 40, 41, 44,
45; 4/23, 25; 5/11, 12, 15,
18, 20, 21, 22, 23, 26, 34, 35; 
6 /1 ,10, 15,17; 7/2, 4,14,
15 .16 .18.19, 20, 25, 27, 28, 
29, 30 ,31 ,39 ,41 ; 10/1,8, 9,
10, 11, 12, 14, 22, 23, 26, 27; 
11/1,2, 3, 5 ,11 ,20

- regime
6 /1 ,9 , 10 ,11 ,15 ,17 ,19  

breach of the exporter's obligation 
16/2 

BRIC countries 
408 j 6 /1 ,17,18,19

budget
1/25; 5/19; 8/9, 10, 11, 12, 13, 14,
15 ,16 ,17 ,19 , 21, 23, 24, 25; 9/13

С
Calvo clause

3/44; 6/7; 12/54 
carrier

6/5; 15/1, 2; 16/2 
circum stances beyond the control 

o f the exporter 
16 /1 ,2  

CMS
3/6, 37; 11 /1 ,4 , 6 , 7, 9, 17, 18, 19,
20, 22, 23, 24, 32 

collective interest
9/1, 27, 28, 39 

commercial 
- dispute

2/1, 2, 3 ,1 0 ,1 2 ,1 3 , 14,19, 
21, 22, 23, 27, 28; 3/1, 27; 
4/36; 5/1, 8 , 10,18, 22, 35, 
49; 10/2, 25, 26, 27, 34, 37 

com m on commercial policy 
2 /l;6 /1 8  

confidentiality
2 /1 ,3 , 4, 5 ,6 , 7, 8 , 9 ,1 0 ,1 1 ,1 2 ,1 4 , 
15, 16,17, 18,19, 20, 21, 22, 23, 24, 
25, 27, 29; 9/9 

Consent
1/18; 2/16, 18, 28, 29; 3/4, 5, 6 , 24, 
25, 26, 34; 4/23, 24, 25, 29, 36, 45; 
5 /1 ,5 1 :7 /1 ,4 , 6 , 8 ,1 4 ,1 7 ,1 8 , 20,
21, 23, 24, 25, 26, 28, 29, 30, 41; 
10/30, 32; 1 4 /1 5 ,16

consignee 
15/2 

contract claims
1/12, 18, 19; 2/2, 10; 3/6, 7, 9, 12, 
15, 16,17, 18, 19, 21, 22, 25, 28, 32, 
33, 34, 37, 38, 39,43, 44, 45; 4/15, 
19, 25, 35; 5/21, 22, 24, 35; 6/15; 
7/14, 16, 23, 25, 31, 33, 34, 35, 38, 
39, 40; 10/25, 29; 14/25, 27 

C ourt
1/5, 52; 2/1, 2, 6 , 7, 8 , 9, 14, 16, 18, 
24, 27; 3/1, 2, 4, 5, 6 , 12,18,19, 20, 
21, 23, 25, 26, 27, 28, 31, 33, 34, 39, 
41, 42, 43, 44, 45; 4/6, 8 , 14, 16, 17,
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19, 23, 29 ,40 ,42 ; 5/1, 3, 4, 5 , 6 , 7,
8 , 9 ,10 ,13 ,14 , 15 ,17 ,18 ,21 ,22 ,
28, 30, 34, 35, 38, 39, 40, 41, 45, 46, 
47, 49, 51; 7/2, 23, 27; 8/5, 22; 9/5, 
6 , 7, 8 , 9 ,13, 22, 24, 25, 28, 32, 35, 
36, 37; 10/1, 2, 3, 9 ,1 0 ,1 4 ,1 5 ,1 6 ,
17,18, 19, 21, 25, 26, 27, 28, 32,
33, 34, 35, 36; 11/12, 19; 12/25, 54; 
13/3, 4, 5, 9 ,10 ,11 , 12 ,13 ,16 ,17 , 
18, 19, 20, 21, 22, 24, 25, 26, 27, 28, 
30, 31, 34, 35, 36, 39, 40, 41; 14/20, 
24, 25, 26, 28, 29, 30, 31; 16/3 

crim inal organization 
1 3 /1 4 ,18 

custody
10/15; 13/19, 26, 40; 14/5 

custom s territory 
16 /1 ,2

D
Damage

2/7; 5/9; 8/5, 15; 11/1; 12/16, 34; 
15 /1 ,2  

dem ocracy
3/36; 8/4; 9/2, 4, 7, 12, 13, 17, 19,
23, 24, 25; 13/8, 26; 14/23 

Denial of Justice
5/1, 8 , 35, 37, 39 ,42 ,43 , 44 ,45 ,46 , 
47,49 

D eportation
1 3 /3 ,4 ,6 , 9 ,1 0 ,1 1 ,1 2 ,1 3 , 14,15, 
16, 17,18, 19, 20, 21, 23, 24, 25, 26, 
27, 28, 29, 30, 31, 32, 33, 34, 36, 39, 
40,41

disclosure o f inform ation
2 /1 1 ,12 ,14 ,16 ,19 , 20, 21, 22, 23,
24, 25, 26, 29; 9/9 

dispute resolution
1/18; 2 /1 ,2 ,11 ,13 ,16 ,18 ,21 ,28 ; 
3/6, 15, 22, 31, 33; 4 /4 ,10, 15,19, 
24, 25, 26, 27, 29, 30, 31, 35, 39,46, 
49, 51; 5/26, 28, 48; 7 /4 ,19, 20, 21,
23, 30 ,31 ,33 , 34; 8/7, 16; 10/14; 
12/41; 13/13

Dispute Resolution Clause
2/1, 2; 3/6, 33; 4/4, 10, 15,19, 23,
24, 25, 26, 27, 29, 30, 31, 35, 39, 46, 
49, 51; 7/19, 20, 21, 23, 33, 34

DRC
3 /6 ,7, 8 , 9 ,1 0 ,1 1 ,1 2 ,1 5 ,1 6 ,1 7 ,
18.19, 21, 23, 24, 27, 28, 32, 35, 39,
41,44; (see also Dispute Resolution 
Clause)

Dispute-settlem ent
1 /1 1 ,14,15,17, 32; 2 /2 ,21 ,28 ;
3/3, 5 ,19, 24, 25, 29, 30, 34; 4/10,
15,17, 21, 23, 36; 5/1, 8 , 21, 29,
35, 36, 47; 6/12; 7/4, 9, 10, 12, 21;
10/8, 9, 31; 1 1 /1 ,12; 12/5, 30, 53,
54

dom estic law
1/25; 2/22; 3/1, 3, 4, 5, 26, 28, 41,
44; 4/23; 5/6, 9, 30; 6/11; 7 /1 ,19,
32, 33, 37, 38; 10/25; 12/6, 13;
14/31 

Domicile
1/27; 8/7; 14/20, 28, 29 

double taxation
1/23, 28, 29, 30, 31, 34, 35, 36, 37,
38, 39 ,40 ,41 ,43 , 44,45, 49, 50, 51 

dynamic interpretation 
14/10

E
ECJ

6/18; 10/1,2, 3, 7, 10, 13, 14, 15,
16 .17 .18 .19 , 20, 21, 22, 24, 26,
27, 28, 29, 31, 32, 33, 34, 35, 36, 37;
14/28

economic value
1/12, 18, 19; 2/1; 5/24; 8 / 6 ; 9/1;
12/5 

ECtHR
2/1; 5/5, 6 , 7, 8 , 9, 10, 42 

ECHR
2/1; 5/5, 6 , 7, 8 , 9, 10, 22, 42, 49;
9 /8 ,17, 20, 22; 1 3 /8 ,13, 25, 26 

employed person
2/21; 8/9; 9/6, 11; 13/26, 35, 40;
1 4 /5 ,13, 20, 26, 28; 16/3 

Enron
3/6; 1 1 /1 ,4, 7, 8 , 9, 25, 27, 28, 31,
32, 33 

EU citizenship 
13/30, 33, 37 

EU law
1/52; 2/1, 9, 11, 14; 3/14, 36, 41; | 409
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5/7; 6 /1 ,7,18; 7/22; 8/5, 23, 24; 
9 /1 ,6 ,17, 25, 37,42; 10/1,2, 3 , 6 , 
7, 8 , 9 ,1 0 ,1 2 ,1 3 ,1 4 ,1 5 , 19, 21, 22, 
23, 25, 26, 27, 31, 32, 33, 34, 36, 37; 
12/18; 1 3 /8 ,13,18, 37; 14 /20 ,25, 
28, 30, 31; 16/3 

European Convention 
for the Protection of Hum an Rights 
and Fundamental Freedoms 

13/8
European Social Charter 

14/23 
European Union

1/34, 36, 50, 52; 8/1, 3, 5; 9 /3 8 ,40, 
42; 10/1,2, 5 ,1 1 ,1 5 ,1 9 ,3 1 ; 13/3, 
4 ,7 , 8 , 30, 37, 38 

ex officio
10/26; 13/11,20,21 

Execution
5/6, 7, 8 ; 8/11; 10/32 

export refund 
16/1 

Exporter
6/14; 16/1, 2 

Expropriation
1 /3 ,4, 5, 9; 3/7; 4/23, 25, 26, 28,
30,40,49; 5/12, 20, 35, 37, 38, 39, 
40, 42, 49; 6/2, 7 ,11, 13, 14; 7/23, 
30; 8 / 8 ; 9/26, 28; 10/8; 12/24, 36, 
38

failure to  apply the proper law
6/7; 11/3, 5,14, 15, 26, 27, 29, 31, 
32, 33; 13/17 

failures o f a third party 
13/26; 16/2 

Fair Trial
2/1; 3/7; 5 /5 ,42 

family relationship 
1 3 /7 ,13,26; 14/28 

family reunification 
1 3 /3 ,4, 12,18, 23, 26 

force majeure 
5/17; 11/6; 16/1 

foreign investement
1 /1 ,3 ,6 , 1 1 ,1 3 ,18 ,19 ,21 ,22 , 24, 
29,45, 46, 52; 2/24; 3 /7 ,12, 14, 25, 

410 I 36, 40, 44; 4/10, 15, 31; 5/1, 2, 6 , 7,

11, 21, 23, 27, 30, 35,46, 47 ,48 ,49 , 
5 1 ;6 /1 ,5 ,6 ,7 ,8 ,9 ,1 0 ,1 1 ,1 4 ,1 5 , 
17; 7/1; 8 /1 ,3 , 4, 8 , 11, 14, 15, 16, 
17 ,18 ,21 ,23; 11/1,2, 6 ,31; 12/1, 
2, 3 ,4 , 5 ,6 , 7 , 8 , 9 ,15 ,16 , 18, 20, 
21, 22, 23, 24, 26, 27, 28, 30, 31, 34, 
35, 37, 38, 39 ,40 ,41 ,43 , 44, 45,46,
47,48, 50, 52, 54 

forum selection (agreement, clause) 
3 /1 8 ,19, 20, 23, 30, 32, 38, 39,41, 
44, 45

free movem ent of services 
17/1

fundam ental rights and freedoms 
1/3, 25; 5/5; 8 / 8 ; 9 /1 5 ,17,19; 13/8, 
13; 14/1, 22 

general interest
1/44; 2/1, 22, 23; 3 /3 3 ,40; 5/31; 
9/1, 3, 5 ,13 ,16 , 19, 22, 23, 26, 28, 
30 ,41 ,42; 11/1,2, 3; 1 2 /1 ,14, 15, 
24; 13/3, 4, 14,17,18, 23; 14/26,
30

generally accepted values 
9/41 

globalization
1/45; 6/15; 12/2, 3 ,1 2 ,1 7

habitual residence 
14/20, 28, 29, 30 

harm
1/34, 42; 3/11; 9/30; 10/25; 12/40; 
15/2 

Hearing
2 /1 ,6 , 8 , 11,16,18, 20 ,21,23; 
4/26; 7/2; 10/14, 27, 29; 1 3 /5 ,17; 
14/24

historical interpretation 
14/7, 31 

host state
1/18, 21, 22; 2/2, 21, 23, 24; 3/6, 7, 
37,40; 4 /1 ,2 ,15; 5 /1 ,21 ,22 , 27, 
30, 31, 34, 48, 51; 6/1, 2, 5 ,10, 13, 
17,18; 7/1, 26, 29, 30, 31, 33,41; 
8 /4 ,16; 10/25; 11/1,2; 12/4, 5 , 6 , 
24, 26, 31, 34 ,42 ,46 ,48 , 49, 53, 54 

hum an rights
2/1; 5/5, 7; 9/6, 7, 8 ,15 ,16 , 17,19, 
24,44; 13/8, 13, 26, 27
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Ch
choice of court (agreement, clause) 

3/1, 2 ,4 , 5 ,6 ,1 8 ,1 9 , 20, 21, 23, 25, 
28, 31, 33, 39 ,4 1 ,4 2 ,4 3 ,4 5 ; 5/7, 
35; 10/26, 27

ICSID
1/15; 2 /1 0 ,14 ,15 ,16 ,18 , 25, 28,
29; 3/1, 2, 4, 5, 6 , 9 ,12 ,16 , 25, 28,
8 , 40, 44; 4/7, 13, 16, 17, 18, 19, 22, 
23, 26, 29, 36; 5/8, 12,15, 21, 23,
30, 38, 39, 47, 49; 6 /1 ,12, 14,17,
19; 7/2, 3, 4, 5 , 6 , 7, 8 ,9 ,1 0 ,1 2 , 14, 
17, 23, 24, 28, 30, 31, 33, 34, 36, 
38,41; 1 0 /1 ,10, 23; 11/1,4, 5, 9,
1 1 ,1 2 ,13 ,14 ,15 ,19 , 20, 28, 29, 33; 
12/53, 54 

ICSID Convention 
(see ICSID) 

illegal migration 
13/14 

im m igration
10/18; 13/14; 14/28 

international
- Agreem ent

14/28
- carriage of goods

15/1 ,2
- investm ent regime

1/21; 2/23; 5/47; 6 /1 ,3 , 8 ,
9, 1 0 ,11 ,14 ,15 ,16 ,17 ,19 ; 
11/31; 12/26, 41,52

- law
1/1 ,2 , 10,21,25, 30; 2 /1 ,2 , 
3, 4, 7, 9, 10,14,16, 21, 22, 
23, 24, 27, 28, 29; 3/1, 2, 5, 
6 , 8 ,1 2 ,1 4 ,1 6 ,1 8 , 25, 26, 
27, 32, 33, 34, 36, 37, 38, 39,
40, 41, 44; 4/2, 5, 18, 23, 36,
41, 51; 5 /6 ,7, 8 , 23, 30, 39, 
40 ,43 ,45 ,49 ; 6 /1 ,2 , 3, 5, 7, 
8 , 9 ,10, 11 ,12 ,13 ,14 , 18; 
7/1, 4, 9, 16, 31, 32, 33, 34, 
3 5 ,40 ,41 ;8 /16 , 22, 23, 26; 
9/19, 36; 10/1, 9, 25, 27, 29, 
36; 11/1,2, 3 ,4 , 6 , 7, 8 , 9,
10 ,15 ,17,19, 20, 24, 25, 26,

27, 28, 30, 31, 32, 33; 12/2,
5, 6 ,1 1 ,1 3 ,1 7 , 23, 24, 26, 
27, 28, 31, 32, 33, 35, 36, 37, 
38, 39 ,41 ,46 , 49 ,51 ,52 , 54, 
55; 1 3 /6 ,13,18; 14/5, 7, 8 ,
9 ,1 0 ,1 1 ,2 0 , 25, 26, 27, 28, 
29, 30, 31; 15/1, 2

- taxation
1/1, 2, 23, 25, 27, 30, 34, 35,
36, 37, 39 ,40 ,4 1 ,4 2 ,4 3 , 44, 
45, 49, 50

- Treaty
1/13, 30; 2/1, 2, 21, 23, 28; 
3/5, 6 , 7, 8 ,12 , 14, 16,18,
25, 26, 27, 32, 33, 34, 36,
37, 38, 39, 40, 44; 4/2, 10,
14,15,16, 23, 30, 36, 41,
51; 5/21, 23, 27, 28, 30, 34, 
35, 47, 50; 6/1, 10, 15, 17,
1 8 ,19;7 /1 ,4 , 16, 23, 28, 33, 
34, 35, 41; 8/3, 4, 7, 8 ; 9/19; 
10/1,27, 29; 11/1,2, 3, 6 , 7, 
8 , 9 ,10, 19, 20, 25, 30, 32, 
33; 12/20, 31, 33; 14/7, 18

International Investm ent Arbitration 
1/15; 2/1, 2 ,10 ,14 , 21, 22, 23, 27, 
28; 3/1, 8 ,12 , 14, 16, 25, 34, 36, 40, 
41,44; 4/2, 5, 6 ,1 0 ,1 4 ,1 5 , 23, 36, 
41, 51; 5/1, 2, 6 ,7 , 8 ,10 , 21, 22, 23, 
25, 29, 30, 34, 35, 43, 47, 48, 49, 50, 
51; 6 /1 ,7,10, 15,17; 7 /1 ,4 ,16, 34, 
41; 8/4, 7; 10/1, 25, 27, 29; 11/1, 2, 
3, 6 , 20, 28; 12/5, 54 

Intra-EU BITs
10/1,4, 5, 6 , 7, 8 , 9 ,1 0 ,1 1 ,1 2 ,1 3 , 
14, 23, 24, 26, 27 

introduction of serious diseases 
13/14 

investment
- Arbitration

1/15; 2 /1 ,2 , 10, 11, 12, 14,
15,19, 21, 22, 23, 27, 28; 
3 /1 ,8 ,11 ,12 ,14 ,16 ,19 , 22, 
24, 25, 34, 36, 40, 41, 44,
45; 4/2, 5 , 6 , 8 ,10 ,14 ,15 ,
17, 23, 25, 28, 29, 36, 41, 51; 
5 /1 ,2 , 6 ,7 , 8 , 10,11, 12,15,
18, 20, 21, 22, 23, 25, 26, 29,
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30, 31, 34, 35 ,43 ,4 4 ,4 6 ,4 7 , 
48,49, 50, 51; 6 /1, 7 ,10 ,15 , 
17; 7 /1 ,4 ,7 ,12, 16,18, 20, 
25, 27, 30, 34, 39 ,41 ,42 ,43 ; 
8 /4 ,7; 10 /1 ,2 , 3 , 8 , 10,11, 
14, 22, 23, 25, 26, 27, 28, 29, 
33, 37; 1 1 /1 ,2 ,3 , 6 , 20, 28; 
12/5, 54

- dispute 
1/11, 13,14,15, 17,18; 2/1, 
2,10, 11,12, 14 ,17,19,21,
22, 23, 24, 27, 28; 3/1, 7, 8 ,
9 ,11 ,15 , 16, 19, 22, 24, 25, 
29, 31, 34, 35, 36; 4 /4 ,6 ,7 , 
8 , 10, 15,16,17, 18,19, 22,
23, 25, 26, 29, 30, 31, 33, 34, 
35, 36, 51; 5 /1 ,7, 8 ,10 ,18 , 
21, 22, 26, 29, 35,44, 46,
47, 48, 49, 51; 6/5, 7 ,12 ,14 , 
17; 7 /4 ,7, 9, 10,11, 12,16,
18, 20, 21, 23, 25, 30, 33, 34; 
8/4, 6 , 7, 16; 10/1, 2, 8 , 10, 
14, 22, 25, 26, 27, 28, 29, 37; 
1 1 /1 ,12; 12/5, 20, 30,41, 
53, 54

- incentives 
8 /1 ,3 , 5, 9, 10 ,11 ,13 ,16 ,
17.18.19, 23

- protection 
1 /6 ,7 ,1 0 ,1 1 ,1 3 ,1 6 ,1 8 ,
19, 20 ,21 ,22 , 52; 2 /1 ,2 ,17, 
28; 3 /7 ,12, 14 ,16 ,17 ,19 , 
36 ,44,45; 4 /1 ,4 , 6 ,10 ,14 , 
25, 28, 36; 5 /1 ,15,18, 20, 
21; 6/3, 5 ,7 , 8 , 9, 10,15,17, 
19; 7/16, 21, 23, 25, 33; 8/3, 
4, 7, 8,13, 14, 16, 21; 9/38; 
10/1,4, 8 , 14, 25; 11/1,2, 
10,31; 12 /3 ,21 ,24 , 26,31,
35 ,43 ,45 ,48 , 52

- Treaty 
1/13, 52; 2 /1 ,2 , 11,12,21, 
23, 28; 3 /7 ,8 , 9 ,11, 12,14, 
16, 22, 24, 25, 34, 36, 40, 44, 
45; 4 /1 ,2 ,4 ,7 , 8 , 9 ,10 ,13 ,
14 .15 .16 .17 .19 , 23, 25, 26, 
28, 29, 30, 31, 33, 34, 35, 36, 
41 ,51 :5 /1 5 ,2 1 ,2 3 , 27, 30,

412 I 34, 35, 47, 50; 6/1, 10, 15,

Index

17,18,19; 7/1, 3, 4, 7,16, 
18, 22, 23, 25, 26, 30, 33, 34, 
35, 39 ,41,43; 8 /3 ,4, 5 , 6 ,
7 ,8 ,24 ; 1 0 /1 ,4 ,10, 27,29; 
11 /1 ,2 , 3 , 6 ,7 ,1 0 , 20, 22, 
32; 12/20, 31, 33 

Investm ent Treaty A rbitration 
2/1, 1 1 ,2 1 ;3 /1 2 ,14,16, 34; 4/2,
41, 51; 5/23; 6/10; 7 /1 ,7 , 18, 25,
30, 34 ,41,43; 11/6 

investments
1/1, 3, 6 , 7, 8 , 9 ,1 2 ,1 3 ,1 6 , 18,19,
20, 21, 22, 24, 29, 46, 52; 3 /7 ,11,
12,14, 35,44; 4 /1 ,4 ,9 ,1 0 ,1 4 ,1 5 , 
35,41; 5/18, 20, 21, 32; 6/1, 5 ,6 , 7, 
9 ,1 0 ,1 1 ,1 7 ,1 8 ,1 9 ; 7 /4 ,16, 20, 21,
23, 25, 33; 8 /3 ,6 , 8 ,14 ,17 ; 9/38; 
10/2, 4, 8 , 14; 11/2; 12 /1 ,2 , 3, 4,
5, 6 , 7 ,9 , 15,18,19, 20, 23, 24, 26, 
28, 31, 34, 39 ,40 ,41 , 43, 44,45, 46, 
49, 52

Investor
1 /6 ,7 , 8 , 9 ,1 2 ,1 3 ,1 8 , 19,21,22,
29; 2/2, 11, 15, 20 ,21 ,22 , 23, 24, 
27, 28, 29; 3 /2 ,6 ,7 ,1 2 ,1 4 , 19, 26,
27, 30, 35, 38, 39,40, 45; 4 /1 ,2 ,4, 
5, 9 ,10 ,13 , 14,15, 19, 22, 23, 25,
28, 29, 30, 31, 34, 35, 37 ,41 ,42 , 45, 
46; 5 /1 ,6 , 7 ,10 ,12 , 22, 23, 26, 27, 
34, 41; 6/1, 2 , 6 ,7 , 9, 10, 11,15, 17, 
19; 7 /1 ,2 ,4, 13 ,18 ,19 ,21 ,23 , 26, 
27, 28, 30, 31, 35, 40, 43; 8 /1 ,4 ,6 , 
7, 8 , 9 ,1 1 ,1 4 ,1 5 ,1 6 ,1 7 ,1 8 ,1 9 , 20,
21, 23, 24, 25; 9/39; 10/2, 8 , 9, 10,
22, 25, 26, 27; 1 1 /1 ,2 ,3 , 5, 6 , 28, 
33; 12/2, 6 , 7, 8 ,15, 16,18, 20, 21,
24, 26, 27, 30, 31, 34, 36, 38,44,45, 
46, 47, 48, 54

J
judicial activism

9/24, 25,45; 11/28 
jurisdiction 

- (generally)
1/17, 27, 28; 2 /1 ,2 ,7,16, 
22, 23, 25, 27, 28, 29; 3/1,
2, 3, 4, 5, 6 ,7 ,9 ,  11,12, 14, 
15, 16, 17, 18, 19, 22, 25, 27, 
28, 29, 32, 33, 34, 35, 37, 38,
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39, 40, 41 ,43 ,44 , 45; 4 /2 ,4, 
7, 8 ,1 3 ,1 5 ,1 6 ,1 7 ,1 8 ,1 9 , 
22, 23, 24, 25, 26, 28, 29, 30,
34, 35, 37, 39, 40, 41, 42, 43, 
47; 5 /1 0 ,11,15, 16,18, 20, 
22, 23, 26, 28, 30, 32, 35, 36, 
38, 40, 41, 42, 49; 6/2; 7/2,
3, 4, 5, 6 , 8 , 9 ,1 0 ,1 2 ,1 4 ,1 5 , 
19, 21, 22, 23, 25, 28, 30, 31, 
32, 34, 36, 37, 38, 39, 41, 42; 
8/7; 1 0 /1 ,10 ,13 ,14 ,15 ,17 , 
19, 20, 25, 26, 27, 28, 29,
30, 33; 1 1 /1 4 ,15,19; 12/36; 
13/5; 14/30

- provisions
2/2, 23, 28; 3/5, 7, 9,11, 12, 
19, 27, 29; 4/2, 4, 8 ,15 ,19 , 
22, 23, 25, 26, 28, 29, 30, 34,
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