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I. Full Opinions

1. Restriction on Right to Prosecute O ffenders o f  Traffic 

A ccidents Causing Serious Injury Case

[21-1(A) KCCR 156, 2005Hun-Ma764, 2008Hun-M al 18 (consolidated), 

February 26, 2009]

Q uestions Presented

1. W hether the portion o f  the m ain sentence o f  A rticle 4  Section 1 
o f  the A ct on Special C ases C oncerning the Settlem ent o f  Traffic 
A ccidents w hich provides that a d river w ho com m its a crim e by 
inflicting bodily injury through negligence in driver's duties o r gross 
negligence in traffic accidents shall not be prosecuted  (hereinafter, the 
"Instant Provision") v io lates the v ictim 's right to m ake a statem ent 
during proceedings o f  a trial.

2. W hether the Instant Provision violates the righ t to equality o f 
traffic accident victim s

3. W hether the Instant Provision vio lates the state 's duty to protect 
people 's basic rights o f  traffic accident victim s

4. W hether precedents holding A rticle 4  Section 1 o f  the form er 

A ct on Special C ases C oncern ing  the Settlem ent o f  Traffic A ccidents 
constitutional was overruled

Sum m aiy o f  the D ecision

A . 1. In case the traffic accident victim  suffers serious injury due to 
negligence in driver's duties or gross negligence

T he Instant Provision, given the increase in the num ber o f  cars and 
self-driving, intends to encourage drivers to subscribe to general 

insurance and thereby cover the dam age o f  traffic accident victim s 
prom ptly and adequately as well as to prevent the increase in the 
num ber o f  repeat offenders involved in traffic accidents. T his serves
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the legitim ate purpose and satisfies the suitability  o f  the m eans

In case the v ictim 's life is endangered, o r the victim  becom es 
disabled o r develops in tractable o r incurable d iseases resulting  from  a 
traffic accident, that is, w hen there is an infliction o f  severe injury 
(refer to A rticle 258 Sections 1 and 2 o f  the C rim inal A ct), various 
actions such as sum m ary indictm ent o r stay o f  prosecution  o ther than 
regular prosecution should be also available depending on the causes 

o f  accident, particularity  o f  the victim  (elderly, etc.), w hether the 
victim  is responsible for negligence and, if so, the degree thereof.
H ow ever, nevertheless providing unconditional im m unity to drivers for
having subscribed to general insurance, etc. unless applicable to the 
Proviso o f  A rticle 3 Section 2, A ct on Special C ases C oncern ing  the 

Settlem ent o f  T raffic  A ccidents (hereinafter, "the Proviso") violates the 
rule o f  the least restrictive m eans.

The traffic accident rate in K orea is very high com pared to o ther 
O EC D  m em bers, and it is hard to find law s in advanced countries 
that p revent the filing o f  prosecution against the drivers responsible 
for accidents ju s t because their cars are insured. The offenders are 
likely to think lightly o f  the v iolation o f  traffic regulations and neglect 
the duty o f  safe driving. It is also undeniable that, even in traffic
accidents involving serious injury, drivers tend to place the
responsibility  o f  accident m anagem ent, such as paym ent o f  insurance 
m oney, on the insurance com pany and not take sufficient care  for the 
actual recovery o f  the dam age inflicted on the victim . G iven all the 

above, the fact that a seriously-in jured victim  is fundam entally  
prevented from  exercising  h is/her right to m ake a statem ent during 
proceedings o f  a trial in accordance with the Instant Provision 
underm ines the balance o f  interests as public interests - prom pt 
m anagem ent o f  traffic accidents and prevention o f  the rise in the 
num ber o f  recid iv ists - are being upheld at the great expense o f  the 
victim 's private interests.

Therefore, the Instant Provision violates the rule against excessive 
restriction and infringes on the right to m ake a statem ent o f  the 
victim  w ho suffered severe injury in a traffic accident caused by 
negligence in driver's duties or gross negligence.

2. In case the traffic accident victim  suffers non-serioas injuiy due to
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negligence in driver's duties or gross negligence

H ow ever, with respect to cases w here the driver at fault is exem pt 
from  prosecution for subscribing to general insurance, etc. in case the 
traffic accident concerned leads ju s t to non-serious injury as provided 
by the Instant P rovision, there is a great level o f  balance betw een the 
public interest pursued by the provision, herein to foster prom pt 

recovery o f  traffic accident dam ages and to prom ote convenience o f 
the public, and the v ictim 's right to m ake a statem ent during 

proceedings o f  a trial that is violated by the provision. A lso, 
considering  that drivers causing traffic accidents not applicable to the 
Proviso are m ostly not highly likely to be accused for neglect o f  care 
and that there is a global tendency for countries around the w orld not 
to im pose crim inal punishm ent on offenders o f  sm all traffic accidents, 

the Instant Provision serves the legitim ate puipose, adequate m eans, 
least restrictive m eans and balance o f  interests and is thus not in 
v iolation o f  the ru le against excessive restriction.

В. 1. In the event o f  traffic accident victim  suffers serious injuiy due 
to negligence in driver’s duties or gross negligence

The discrim ination  betw een the severely-in jured victim s o f  traffic 
accidents inapplicable to the Proviso and the severely-in jured  victim s 
and dead victim s involved in accidents applicable to the Proviso will 
determ ine w hether the v ictim 's constitutional right to statem ent can be 
exercised depending  on w hether the drivers responsible for traffic 
accidents are prosecuted. A s this d iscrim inatory  treatm ent consequently  
poses a m ajo r restriction  to the exercise o f  basic rights, a strict 
standard o f  review  shall be applied.

In this case, a severely injured victim  o f  a traffic accident not 
applicable to the Proviso will not be able to exercise any right to 
m ake a statem ent during crim inal proceedings o f  a trial because o f  an 
incidental circum stance that the type o f  traffic accident he/she was 
involved in w as not applicable to the Proviso. This, in contrast with 

an also incidental happenstance that a severely-in jured victim  involved 
in a traffic  accident applicable to the Proviso is entitled to exercise 
h is/her right to m ake a statem ent during proceedings o f  a trial,
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am ounts to d iscrim ination w ithout reasonable grounds.
Y et, in the case o f  victim s w ho fall into a vegetative state o r have 

to endure severe d isability  o r incurable diseases fo r lifetim e as a result 
o f  serious injury, the resulting illegitim acy w ould by no m eans be 

sm aller than that caused by a traffic accident leading to death. 
T herefore, the restriction o f  the victim 's right to m ake a statem ent 
during proceedings o f  a trial by not prosecuting  the d river responsible 
for inflicting serious injury is, unlike w hen the traffic accident results 

in death, as good as discrim ination  w ithout reasonable grounds.
Therefore, the distinguished treatm ent o f  the exercise o f  the right to 

statem ent depending on w hether the type o f  the traffic accident applies 
to the Proviso o r not w ould infringe on the equality  rights o f  victim s 
w ho suffered serious injury from  accidents not applicable to the 
Proviso.

2. In the event o f traffic accident victim  suffers non-serious injury 
due to negligence in driver's duties or gross negligence

In case a traffic  accident sim ply results in the v ictim 's m inor injury 
instead o f  a serious one by negligence in driver's duties o r gross 
negligence, there is legitim ate reason to differentiate the m inor-injury 
case from  one involving serious injury in the exercise o f  the right to 
statem ent as m entioned above. Therefore, such discrim ination is not in 

conflict w ith the principle o f  equality  in protecting the victim s and 
penalizing the responsible drivers.

C. The state's duty o f  protection o f  life and personal safety is 
fulfilled through a m ixture o f  various prelim inary and ex post facto 
m easures, including, in the case o f  traffic  offenders, not only the 
punishm ent o f  violation by negligence related to traffic accidents but 
also the overhaul o f  overall traffic  regulations such as those related to 
obtain ing driving licenses, continued en lightenm ent and education for 
the public, m aintenance and expansion o f  traffic safety facilities and 
com pensation system  for traffic accident victim s. In  this case, crim inal 
punishm ent is ju s t one o f  m any effective and appropriate m easures 

available to the state but cannot be an ultim ate and only w ay to 
protect legal interests. T herefore, the Instant Provision does not appear
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to violate the principle o f  prohibition o f  insufficient protection.

D. The decision o f  9 0 H u n -M a ll0  etc. (January  16, 1997) that, 
unlike the ru ling o f  this case, found A rticle 4  Section 1 o f  the form er 
Act on Special C ases C oncerning the Settlem ent o f  Traffic A ccidents 
(later revised by Act No. 3744, A ug. 4, 1984 and A ct No. 5480, 

Aug. 30, 1997) not unconstitutional shall be overruled  to the extent 
that it is contrary  to the decision o f  this case.

D issenting O pinion o f  Justice C ho D ae-hyen  and Justice M in

H yeong-ki

1. In a precedent to this case, "90H un-K al 10T36 (consolidated), the 
C onstitutional C ourt ru led  on January  16, 1997 that A rticle 4  Section 
1 o f  the form er A ct on Special Traffic A ccident C ases is not in 
violation o f  the C onstitu tion. This conclusion appears to be legitim ate 
and lack the conditions o r necessity  for overruling.

2. The legislative purpose o f  the Instan t Provision is to prom ote
prom pt recovery o f  dam age caused by traffic accidents and

convenience o f  the public by inducing drivers to subscribe to general 
insurance, etc. and, as another m ajor objective, to allow  the avoidance 
o f  crim inal punishm ent in case the responsible driver did not com m it 
gross negligence. It cannot be denied that it is an appropriate m eans 

to serve the legislative purpose to prohibit the prosecution o f  drivers 
in case they have subscribed to general insurance, etc. unless they 
v iolate m ajor duty applicable to the Proviso.

If  the scope o f  punishm ent through filing o f  prosecution o f  the 
driver responsible for a traffic accident is expanded as the m ajority 
opinion holds, it is not unlikely that o ther big and sm all consequences 
such as the victim  pressuring the responsible driver to pay more 

com pensation  w hile threatening punishm ent may occur although the 
driver, subscrib ing to general insurance, etc., already has a w arranty 
against the estim ated, overall dam age. In addition, although a 
seriously-in jured  victim  o f  a traffic accident inapplicable to the Proviso 
is given the right to statem ent in trial proceedings, this in practice
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w ould hardly guarantee the recovery  o f  dam age except fo r satisfying 
the v ictim 's grudges. It is better advised to m anage prom pt recovery 
o f  dam age from  traffic accidents through civil m eans, particularly  
through coverage o f general insurance, etc., instead o f  through crim inal 
punishm ent o f  responsible drivers. In this sense, it is speculated that 
the m ovem ent to expand the scope o f  crim inal punishm ent o f  traffic 
accident o ffenders is against the trend o f  the tim es that separates 
crim inal and civil responsibilities w hile stressing the latter.

3 . If  a d river can be prosecuted fo r inflicting serious injury even if 

the traffic accident concerned is not applicable to the Proviso as stated 
by the m ajority opinion, it w ould be d ifficult to decide clearly 
w hether the degree o f  injury is severe. A lso, because the degree o f 
injury from  a traffic accident is not proportionate to the level o f  the 
driver's negligence but varies by incidental c ircum stances such as age, 
sex, part o f  injury and physical particularity , it w ould be d ifficult to 
secure the predictability  and consistency o f  law application.

4. The right o f  the victim  to m ake statem ents presupposes the filing 
o f  prosecution o f  the offender, so the traffic accident victim  w ho has 
received an order o f  non-prosecution for reasons o f  having general 

insurance, etc. should be considered as no t having the righ t to 
statem ent. T herefore, restricting indictm ent requirem ents by preventing 
the filing o f  prosecution in case the d river has general insurance, etc. 
does not necessarily  violate the v ictim 's right to m ake statem ents.

Parties

C om plainants

1. C ho O -jo o  (2005H un-M a764)
C ourt-appointed counsel: M oon H an-shik

2. Song O -m o o n  and one o ther (2008H un-M al 18)
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а

I ч  V '  

i

Representative: Sekw ang Law  Firm 
A ttorney in charge: C hoi K yu-ho

H olding

The portion o f  the m ain sentence o f  A rticle 4  Section 1 o f  the Act 

on Special C ases C oncerning the Settlem ent o f  T raffic  A ccidents 
(revised by A ct No. 6891 on M ay 29, 2003) w hich provides that a 
d river w ho com m its a  crim e by inflicting bodily injury through 
negligence in driver's duties o r gross negligence in traffic accidents 
shall not be prosecuted is in violation o f  the C onstitution.

R easoning

I. Introduction o f  the Case and Subject Matter o f  Review

A. Introduction o f  the Case

1. 2005Hun-M a764

The com plainant is a university  student who, w hile crossing the 
three-lane road in front o f  unit E  o f  T ow er Palace located in 467 
D ogok-D ong, G angnam -G u, Seoul on S eptem ber 5, 2004 at 12:59, was 
hit by the left front fender and w indshield  o f  a car driven by Lee О 
-joo and suffered  closed fracture o f  the cranial vault requiring 12 
m onths o f  treatm ent, etc. S ince the accident, the com plainant has 
suffered from  severe side effects, including hem iparesis and facial 
paralysis, w hich eventually  led him to quit school as well.

The prosecutor in charge o f  the accident found on D ecem ber 13, 
2004 that, pursuant to A rticle 4 Section I o f  the A ct on Special 
C ases C oncerning the Settlem ent o f  T raffic  A ccidents, the offender 
cannot be prosecuted. In response, the com plainant filed this 
constitutional com plain t on A ugust 16, 2005, arguing that the said 

provision violates the principle o f  prohibition o f  insufficient protection, 
right to equality , and the right to m ake a statem ent during proceedings 
o f  a trial.
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2. 2008H u n -M all8

The com plainant Song O -m o o n  w as driv ing his Sonata along the 
three-lane road from Chuncheon-Si to Daegu-Si direction at the 271.2 km 
point o f  Central Expressw ay located in Pojeon-R i, G eum seong-M yeon, 

Jecheon-Si on D ecem ber 14, 2007 at around 12:50 p.m . w ith his w ife 
H w ang O -h e e , his friend w ho is one o f  the com plainants, K im  О  
-kyung, and K im 's w ife Jung O -sh in  in the car, w hen the trailing Son 
О -won driv ing a five-ton truck rear-ended the Sonata by drow sy 
driving. A s a result, H w ang O -h e e  and Jung O -sh in  both died from 
open m andibular fracture o r skull fracture, com plainant Song O -m o o n  
suffered from  herniated disc in neck, parietal scalp laceration, etc., and 
com plainant Kim O -k y u n g  suffered from  rib fracture, m ultiple scalp 
laceration, etc. S ince the accident, the com plainants have sustained 
severe aftereffects such as post-traum atic stress syndrom e o r insom nia.

The prosecutor in charge, according to A rticle 4  Section 1 o f  the 
A ct on Special C ases C oncerning the Settlem ent o f  T raffic  A ccidents, 
found on D ecem ber 28, 2007 that it w as im possible to prosecute the 
responsible d river (arrest and prosecution for causing death was

executed on the sam e day), and the com plainants filed the
constitutional com plaint in this case on January  24, 2008, arguing that 
the said provision violates the principle o f  prohibition o f  insufficient 
protection, right to equality , and the right to m ake a statem ent during 

proceedings o f  a trial.

B. Subject Matter o f  Review

1. T he subject m atter o f  review  is w hether the portion o f  the main
sentence o f  A rticle 4 Section I o f  the Act on Special Cases

C oncerning the Settlem ent o f  T raffic  A ccidents (revised by A ct No. 
6891, M ay 29, 2003, hereinafter "A ct on Special T raffic  A ccident 
Cases") w hich stipulates that a d river w ho com m its a crim e by 
inflicting bodily injury through driving or gross negligence (excluding 
the crim e prescribed by A rticle 151, Road T raffic  A ct) shall not be 

prosecuted (hereinafter, the "Instant P rovision") violates the 
com plainants' basic rights.
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2. W hile explicitly  challenging the constitu tionality  o f  the entire 
Instant P rovision, the com plainants contest that the portion o f  the 
provision w hich stipulates that "a d river w ho com m its a crim e by 

inflicting bodily injury through gross negligence o f  crim es relating to 
traffic accidents" is in violation o f  their basic rights, such as the right 
to m ake a statem ent during proceedings o f  a trial.

H ow ever, A rticle 268 o f  the Crim inal A ct cited in A rticle 3 Section 
1 o f  the Act on Special Traffic A ccident C ases A ct provides that "A 
person w ho causes the death o r injury o f  another by negligence in 

driver's duties o r gross negligence, shall be punished by im prisonm ent 
for not m ore than five years o r by a fine not exceeding tw enty 
m illion w on", w hich does not d istinguish the negligence in driver's 

duties from  gross negligence. In  addition, the main sentence o f  A rticle 
3 Section 2 o f  the Act on Special Traffic A ccident C ases stipulates 
that "D ue to traffic o f  vehicles, a d river w ho com m its a crim e by 
inflicting bodily injury through negligence in driver's duties o r gross 
negligence o f  crim es relating to traffic  accidents m entioned in Section
I ....... shall not be prosecuted against the express will o f  the victim ",
thereby enum erating  the negligence in driver's duties and gross 
negligence together. U nder the regulations o f  the Crim inal A ct, it does 
neither appear that gross negligence is fixed as an aggravated 

condition to the negligence in driver's duties nor that the degree o f 
the tw o types o f  negligence is deem ed m arkedly different. T herefore, 

the entire Instant Provision that prevents prosecution  o f  drivers 
inflicting injury by negligence in driver's duties or gross negligence 
will be subjected to review  in this case.

3. The text o f  subject provision o f  review and relevant provisions 

are as follow s:

[Subject Provision o f  Review]

A ct On Special C ases C oncerning The Settlem ent O f Traffic 
A ccidents (revised by A ct No. 6891, M ay 29, 2003)

A rticle 4  (Special C ases concerning Insurance C overage, etc.)
(1) In case w here a vehicle w hich has caused a traffic accident, is 

covered by insurance o r m utual aid association in accordance w ith the
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1. Restriction on Right to Prosecute Offenders o f Traffic Accidents Causing Serious Injuiy Case

provisions o f  A rticles 4  Insurance Business Act and 126 through 128 
o f  the Insurance B usiness Act, A rticle 8 o f  the Land Transportation 
Prom otion Act, o r A rticle 51 o f  the T rucking  T ransport Business Act, 
the d river w ho com m its a crim e provided in main sentence o f  A rticle 
3 (2) shall not be prosecuted: P rovided, That this shall not apply in 
case falling under the P roviso o f  A rticle 3 (2), o r in cases w here the 

insurer o r m utual aid m anager is not liable to pay the am ount insured 
o r m utual aid m oney because o f  the contract o f  insurance or m utual 
aid being null and void o r rescinded fo r the future o r an exem ption 
clause o f  the contract.

[R elevant Provisions]
A ct on Special C ases C oncern ing  the Settlem ent o f  T raffic  A ccidents 

(later revised by A ct No. 6891, M ay 29, 2003; A ct No. 7545, M ay 
31, 2005)

A rticle 3 (Special C ases concerning Punishm ent)
(1) A d river o f  a vehicle w ho com m its a crim e provided in A rticle 

268 o f  the Crim inal A ct by reason o f  a  traffic accident shall be 
punished by im prisonm ent w ithout prison labor fo r not m ore than five 
years or by a fine not exceeding 20 m illion won.

(2) D ue to traffic o f  vehicles, a d river w ho com m its a crim e by 

inflicting bodily injury through negligence in driver's duties o r gross 
negligence o f  crim es relating to traffic accidents m entioned in Section 
1 o r a crim e o f  A rticle 151 o f  the Road Traffic  Act shall not be 
prosecuted against the express will o f  the victim : Provided, T hat this 
shall not apply in cases w here a driver o f  a vehicle w ho com m its a 
crim e o f  inflicting bodily injury through negligence in driver's duties 
o r gross negligence o f  crim es relating to traffic accidents m entioned in 
Section 1, leaves the scene o f  an accident w ithout taking m easures 
including those necessary to render aid to a victim  provided in A rticle 
54 (1) o f  the Road Traffic A ct o r leaves the scene o f  the accident 

after m oving the victim  from  the site o f  an accident and abandoning 
the victim , and in cases w here a d river o f  a vehicle com m its such 
crim e caused by an act falling under any o f  the follow ing 
subparagraphs:

1. In case o f  operating a vehicle in v iolation o f  signals provided in 
A rticle 5 o f  the Road Traffic  A ct, signals given by a traffic

1 0  -



policem en o r o ther d irections o f  safety signals for prohibition o f  traffic 
o r tem porary  suspension;

2. In  case o f  crossing a m edian line o f  the road in violation o f  the 
provisions o f  A rticle 13 (3) o f  the Road Traffic  A ct, o r o f  crossing, 
m aking U -turns o r driv ing backw ard in violation o f  the provisions o f 
A rticle 62 o f  the sam e Act;

3. In case o f  operating a vehicle in excess o f  the speed lim it by 20 

k ilom eters or m ore per hour as provided in A rticle 17 (1) o r (2) o f  
the Road Traffic Act;

4. In case o f  operating  a vehicle in violation o f  the m ethods, time 
o f  prohibition  and location o f  prohibition o f  passing or prohibition  o f  
in tervening as provided in A rticle 21 (1), A rticles 22 and, 23 A rticle 
60 (2) o f  the R oad Traffic Act;

5. In case o f  operating a vehicle in violation o f  the m ethod o f 
passing a crossing provided in A rticle 24 o f  the Road Traffic  Act;

6. In case o f  operating a vehicle by neglecting to observe the duty 
o f  protecting pedestrians on a crossw alk  as provided in A rticle 27 (1) 
o f  the Road Traffic Act;

7. In case o f  operating  o f  a vehicle w ithout obtain ing  a driver's 
license o r a construction m achinery operating license or w ithout 
holding an international driver's license in violation o f  the provisions 

o f  A rticle 43 (1) o f  the Road Traffic A ct, A rticle 26 o f  the 
C onstruction M achinery  M anagem ent Act, or A rticle 96 o f  the Road 
T raffic  Act. In such cases, the case o f  suspension o f  a driver's license 
or a construction m achinery operating license or the case o f 

p rohibition  o f  operation o f  a vehicle shall be regarded as not having 
obtained a driver's license o r a construction m achinery operating 
license o r not holding an international driver's license;

8. In case o f  operating a vehicle w hile under the influence o f  
alcohol in v iolation o f  the provisions o f  A rticle 44 (1) o f  the Road 

T raffic  A ct or w hile norm al operation  is deem ed difficult due to 
influence o f  drugs in violation o f  the provisions o f  A rticle 45 o f  the 
R oad T raffic  Act;

9. In case o f  operating  a vehicle upon a  sidew alk in v io lation o f  
A rticle 13 (1) o f  the Road Traffic A ct or in v iolation o f  the m ethod 
o f crossing sidew alks as provided in A rticle 13 (2) o f  the sam e Act;

10. In case o f  operating  a vehicle in violation o f  the obligation on
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1. Restriction on Right to Prosecute Offenders o f  Traffic Accidents Causing Serious Injuiy Case

preventing passengers from  falling  o ff as provided in A rticle 39 (2) o f  
the Road Traffic Act;

A rticle 258 (A ggravated Bodily Injury on O ther o r on Lineal 
A scendant)

(1) A person w ho inflicts bodily injury upon another, thereby 
endangering one's life, shall be punished by im prisonm ent fo r not less 
than one year or m ore than ten years.

(2) The preceding section shall apply to a person who. in 
consequence o f  injuring another, causes one to be cripp led  or 
incurably  o r hopelessly diseased.

Article 268 (D eath and Injury by N egligence in D river's D uties or 

G ross N egligence)
A person w ho causes the death o r injuiy o f  another by negligence 

in driver's duties or gross negligence, shall be punished by 
im prisonm ent fo r not m ore than five years or by a fine not exceeding 
tw enty  m illion won.

П. Aigum ents o f  Complainants and Relevant Authorities

(Intentionally Omitted)

Ш. Review on Justiciability Requirements

A. Self-relatedness, Presentness and Directness

The Instan t Provision provides that, w ith the exception o f  the 
accident specified in the Proviso o f  A rticle 3 Section 2 o f  the A ct on 
Special Traffic A ccident C ases (hereinafter, the "P roviso"), the driver 
w ho com m its a crim e provided in the main sentence o f  A rticle 3 
Section 2 o f  the Act shall not be prosecuted  in case w here a vehicle 

w hich has caused a traffic accident is covered by insurance or m utual 
aid association (hereinafter, "general insurance, etc.") in accordance 
w ith the provisions o f  A rticles 4  and 126 through 128 o f  the 
Insurance B usiness A ct, A rticle 8 o f  the Land Transportation  
Prom otion Act o r A rticle 36 o f  the T rucking T ransport B usiness Act.
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C onsequently , the prosecutor's office ordered non-prosecution  fo r the 
driver at fault, w hich results from  autom atic application o f  the Instant 
Provision w ithout discretion, and therefore all three requirem ents for 
justic iab ility  o f  the com plaint - w hether the alleged infringem ent o f  a 
basic right is self-related, indicating the relatedness to ones' own 
rights, p resent at the tim e o f  the com plaint and not m erely a potential 

o f  fu ture  infringem ent, and w hether the infringem ent is a direct 
consequence o f  the challenged provision (hereinafter, "self-relatedness, 
presentness, and directness") - are fulfilled.

B. Justiciable Interest

1. A rticle 47 Section 2 o f  the C onstitu tional C ourt A ct provides that 
"Any statute or provision thereo f decided as unconstitutional shall lose 
its effect from  the day on w hich the decision is made: Provided. That 
the statutes o r provisions thereo f relating to crim inal penalties shall 
lose their effect retroactively". H ow ever, as the Instant Provision 
provides fo r exceptional cases exem pt from  punishm ent although it 
concerns crim inal penalties, recognizing the retroactive effect o f  the 
decision ru ling the provision unconstitutional would rather bring 
crim inal disadvantage to those w ho had previously not been subjected 

to crim inal punishm ent pursuant to the provision. For this reason, 
including the exceptional cases o f  the P roviso also  in the application 
scope o f  the Proviso o f  A rticle 47 Section 2 o f  the C onstitutional 
C ourt A ct contradicts the purpose o f  the Proviso as the inclusion 
greatly harm s legal stability and legitim ate expectation  o f  the already 
exem pted offenders, which is contrary to the original purpose o f  the 
provision.

S ince the retroactive effect o f  the decision that ru les the Instant 
Provision unconstitutional is not acknow ledged, the non-prosecution 
order fo r o ffenders cannot be cancelled and they are thus 
unpunishable. T herefore, the com plaint in this case does not m eet the 
subjective justic iab le  interest.

2. Yet, a constitutional com plain t not only functions as a  subjective 
legal rem edy for individuals but also as a objective safeguard o f  the 

constitutional order. Therefore, even if it does not contribute to the
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subjective redem ption o f  rights, the legitim ate interest sought from  the 
com plaint may be acknow ledged as justic iab le  in case the infringem ent 
concerned is likely to repeat itse lf o r the resolution o f  the dispute 
concerned is critical to the protection and preservation  o f  the 
constitutional o rder and thus involves huge constitutional significance. 
In that sense, if a constitutional resolution is not m ade fo r reasons o f  
lacking subjective justic iab le  interest even w hen the Instant Provision 

appears unconstitu tional, traffic accident victim s w ill not be able to 
file a constitutional com plaint in the future, and it is a cause for 
concern that the d isposition o f  non-prosecution  may be ordered 
repeatedly based on an unconstitutional provision. T herefore, it is 
necessary to acknow ledge exceptional justic iab le  interest in review  o f 

the Instant Provision.

IV. R eview  on Merits

A. Relevant Basic Rights

The issue o f  this case is w hether the Instant Provision infringes on 
the com plainants' right to m ake a  statem ent during proceedings o f  a 
trial, the right to equality , and the state 's duty to protect life and
personal safety o f  citizens. In judg ing  w hether each o f  the basic rights 

has been infringed, the follow ing tw o categories will be applied: cases 
w here the v ictim s suffered severe injury in accidents caused by 

driving or gross negligence and those w here the victim  did not.

B. V iolation o f  the Right to Make a Statement in Proceedings

1. Cases involving severe injury caused by negligence in driver's 
duties or gross negligence

U nder the c u n e n t crim inal procedure system  w hich fully excludes 
the possibility  o f private prosecution, such as those by victim s, and
gives prosecutors the exclusive right to crim inal prosecution , the
victim 's right to m ake a statem ent in the proceedings o f  a crim inal
case as prescribed by A rticle 27 Section 5 o f  the C onstitu tion offers
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the victim  an opportunity  to m ake a statem ent in a crim inal case in 
addition to testifying at a crim inal p roceeding involving this case, 
thereby protecting the right to statem ent as a basic right in order to 
obtain the procedural adequacy o f  the crim inal ju stice  (see 1 KCCR 
31, 37, 88H un-M a3, Apr. 17, 1989; 5-1 KCCR 121, 129, 92H un-M a48. 
M ar. 11, 1993, etc.).

In case the v ictim 's life is endangered, or the victim  becom es 
disabled o r develops in tractable o r incurable d iseases resulting from  a 

traffic accident, that is, w hen there is an infliction o f  severe injury 
(refer to A rticle 258 Sections 1 and 2 o f  the Crim inal A ct), and yet 
the traffic accident concerned is not applicable to the Proviso, the 
prosecutor has no choice but to order non-prosecution  fo r the d river at 
fault as the Instant Provision provides for autom atic exclusion o f  the 
responsible driver from  prosecution. In this case, the victim  who 
suffered serious injury m ay lose one's norm al basis o f  living, such as 
losing one's jo b  o r quitting  one 's study, and greatly  suffer physically 
and psychologically  for having to live w ith d isability  o r suffer from 
diseases during his lifetim e, and the mental and financial suffering that 
the fam ily m em bers and surrounding persons o f  the victim  have to 

undergo are so enorm ous as to be com parable to that o f  the victim 's 
death. N evertheless, the Instant Provision takes aw ay even the 
opportunity  to make a statem ent concerning the aforem entioned 
dam age at the crim inal proceeding.

T herefore, it will be review ed w hether the exem ption o f  the d river 

from  prosecution  for the victim s' serious injury caused by negligence 
in driver's duties o r gross negligence as provided in the Instant 
P rovision violates the rule against excessive restriction and thus the 
right to m ake a statem ent during proceedings o f  a trial.

(A ) Legitim ate purpose and suitable m eans

T he purpose o f  this A ct is to facilitate a prom pt recovery  o f  
dam ages caused by traffic accidents and to prom ote convenience for 
people 's everyday life by providing special cases on crim inal 
punishm ent for drivers involved in traffic accidents through negligence 
in driver's duties o r gross negligence (A rticle 1, Act on Special Cases 
C oncerning the Settlem ent o f  T raffic  A ccidents).
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In particular, the Instant Provision, given the increase in the num ber 
o f  cars and self-driving, intends to encourage drivers to subscribe to 
general insurance and thereby cover the dam age o f  traffic accident 
victim s prom ptly and adequately  as well as to prevent the increase in 
the num ber o f  repeat o ffenders involved in traffic accidents, w hich 
serves the legitim ate purpose. In addition, considering that the general 
ca r insurance subscription rate increased steadily  to 87 percent o f  the 
total num ber o f  registered cars and that the rate o f  prosecution  for 
traffic accident cases as o f  2005 w as a m ere 34.2 percent, the Instant 
P rovision is found to have served the legislative purpose and therefore 

also satisfies the suitability  o f  the means.

(B) The least restrictive m eans and balance o f  interest

H ow ever, even in cases involving serious injury from  a traffic 
accident, various actions such as sum m ary indictm ent or stay o f 
prosecution o ther than regular prosecution are also available depending 
on the causes o f  accident, particularity  o f  the victim  (elderly , etc.), 
w hether the victim  is responsible for negligence and, if so, the degree 
thereof. A lso, the v ictim s are entitled to the right to m ake a statem ent 
during proceedings o f  a trial in case o f  regular prosecution, but 

nevertheless providing unconditional im m unity to drivers for having 
subscribed to general insurance, etc. unless applicable to the P roviso is 
in violation o f  the rule o f  the least restrictive m eans.

M eanw hile, various statistics indicate that the traffic accident rate in 
K orea is very high even fo r international standards. A s o f  2004, 
am ong O EC D  countries, K orea ranked sixth w ith 459.1 follow ing 
Japan (745.7), U nited S tates (647), A ustria  (521.8), C anada (437.3), 
and Belgium  (468.2) in the num ber o f  traffic accidents per 100,000 
population. K orea topped the list in term s o f  the num ber o f  traffic 
accidents per 100.000 cars w ith 119.3 and also in term s the rate o f 
death w hile w alking in traffic accidents at 39.3 percent ("C om parison 
o f  T raffic  A ccidents am ong O E C D  C ountries", Road Traffic  A uthority , 

2006).
D espite such a serious traffic accident rate, o ffenders o f  traffic 

accidents are unconditionally  exem pt from  crim inal punishm ent unless 
the accident leads to death o r is applicable to the Proviso. Y et, it is
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hard to find law s in advanced countries that prevent the filing o f 
prosecution against the d rivers responsible for accidents ju s t because 
their cars are insured. In addition, since m ost o f  the relevant parties 
to a traffic accident tend to resolve issues by inform ing only the 
insurance com panies o f  the accident and not reporting it to the police, 

there is a m arked gap  betw een the statistics o f  insurance com panies 
and that o f  the police, and som e still m aintain that the num ber o f
traffic  accidents is rising even as w e speak.

U nless in violation o f  the negligence prescribed by the Proviso, the 
o ffender m ay avoid punishm ent by subscrib ing to general insurance, 

etc. and therefore think lightly o f  the violation o f  traffic regulations 
and neglect the duty o f  safe driving. It is also undeniable that, even 
in traffic  accidents involving serious injury, drivers tend to place the 
responsibility  o f  accident m anagem ent, such as paym ent o f  insurance 
m oney, on the insurance com pany and not take sufficient care for the 
actual recovery o f  the dam age inflicted  on the victim .

In that sense, as the victim  w ho suffered serious injury is 
fundam entally  prevented from  exercising h is/her right to m ake a 
statem ent during proceedings o f  a trial as prescribed by the Instant
Provision, the public interest - prom pt m anagem ent o f  traffic accidents 
and prevention o f  the rise in the num ber o f  recidivists - is being
upheld at the great expense o f  the v ictim 's private interest. Therefore, 
this underm ines the balance o f  interests.

2. Infliction o f  non-serious injuiy by negligence in driver's duties or 
gross negligence

H ow ever, w ith respect to cases w here the d river at fault is exem pt

from  prosecution for subscrib ing to general insurance, etc. in case the
traffic accident concerned leads ju st to non-serious injury as provided 

by the Instant P rovision, there is a great level o f  balance betw een the 
public interest pursued by the provision, herein to foster prom pt
recovery  o f  traffic accident dam ages and to prom ote convenience o f 

the public, and the v ictim 's right to m ake a statem ent during 
proceedings o f  a trial that is v iolated by the provision. A lso,
considering that drivers causing traffic  accidents not applicable to the
Proviso are m ostly not highly likely to be'accmctb-fof---ue§UxL.QlLcai'e
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and that there is a global tendency fo r countries around the w orld not
to im pose crim inal punishm ent on offenders o f  sm all traffic accidents,
the Instant Provision serves the legitim ate purpose, adequate m eans, 
least restrictive m eans and balance o f  interests and is thus not in 
violation o f  the rule against excessive restriction o r rule o f
proportionality .

3. Sub-conclusion

T herefore, the Instant Provision is found to have v iolated the rule 

against excessive restriction and thus infringed on the right to
statem ent o f  a severely-in jured  victim  involved in a traffic accident 
caused by negligence in driver's duties o r gross negligence.

C. Infringement o f  Equality Rights

D iscrim ination occurs in the exercise o f  victim s' rights to m ake a 
statem ent during proceedings o f  a trial according to w hether the traffic 
accident concerned lead to death and w hether it is applicable to the 
Proviso, and it is at issue w hether such discrim ination  can be 
constitu tionally  justified .

1. Cases involving serious injuiy caused by negligence in driver’s 
duties or gross negligence

It shall be review ed w hether it is in violation o f  the equality  right 
to d iscrim inate against those w ho suffered serious injury in an 
accident inapplicable to the Proviso in the exercise o f  the victim 's 
right to m ake a statem ent during proceedings o f  a trial.

(A ) S tandard o f  Review

The rational standard is applied  in general w hen ju d g in g  the 
legitim acy o f  the d iscrim ination. H ow ever, in cases w here the 
C onstitu tion particularly  requires equality  o r w here d iscrim inatory  
treatm ent leads to significant restriction on the relevant basic rights, 
the right to legislation will be reduced and, therefore, a strict standard
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o f  review  will be applied (11-2 K CCR 771, 787-789, 98H un-M a363, 
D ecem ber 23, 1999; 11-2 K CCR 732, 749, 98H un-B a33, D ecem ber 
23, 1999; 12-2 K C C R  167, 181, 9 7 H u n -K al2 , A ugust 31, 2000).

As the rational standard only review s if  there are reasonable grounds 
fo r d iscrim ination , the review  extends no further than finding and 
confirm ing the factual d ifferences o r legislative purpose (purpose o f 
discrim ination) betw een com parable cases. In case o f  proportionality  
review , how ever, not only the reasonableness but also the correlation 
betw een the reason fo r justify ing  discrim ination and the discrim ination 
itself will be review ed. In  o ther w ords, the proportionality  review  will 

be focused on w hether the adequate level o f  balance is m et betw een 
the nature and extent o f  the factual difference betw een the com parable 
cases o r the significance and extent o f  discrim ination o f  the legislative, 

o r d iscrim inatory  purpose (13-1 K C C R  386, 403, 2000H un-M a25, 
February 22, 2001)

The people 's right to life and personal safety is the prem ise o f  all 
basic rights and im m ediately relates to the dignity  o f  hum an beings, 
so it is appropriate that a  stricter review  is im posed to see if  there is 
proportionality  betw een the legislative purpose and discrim ination, 
instead o f  sim ply identifying w hether the discrim ination  against victim s 
involved in accidents applicable to the P roviso as opposed to accidents 
inapplicable to the P roviso as w ell as those leading to death was 
arbitrary. A lso, w hether the v ictim 's constitutional right to statem ent 
can be exercised is determ ined by w hether the drivers responsible for 
traffic accidents are prosecuted, w hich consequently  poses a m ajor 
restriction to the exercise o f  basic rights. Therefore, in this case, a 
strict standard o f  review  will be applied  w ith reference to the 
precedents w hich have changed since the decisions o f  cases such as 
90H un-M al 10 (January  16, 1997).

(B) Review

Pursuant to the Instant P rovision, even in cases w here the victim  is 
seriously injured in a traffic accident, w hether the offender will be 
prosecuted depends on w hat type o f  duty the responsible d river 
violated. In o ther w ords, accountable drivers will be prosecuted in the 
case o f  traffic accidents applicable to the P roviso and, in the case o f
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accidents not applicable to the Proviso, will be exem pted from  
prosecution on condition o f  subscription to general insurance, etc. In 
this case, a severely injured victim  o f  a traffic accident not applicable 
to the Proviso will not be able to exercise any right to m ake a 

statem ent during crim inal proceedings o f  a trial m erely because o f  an 
incidental circum stance that the type o f  traffic  accident he/she was 
involved in w as not applicable to the Proviso. T his, in contrast w ith 
an also  incidental happenstance that a severly-in jured  victim  involved 
in a traffic accident applicable to the Proviso is entitled  to exercise 
h is/her right to m ake a statem ent during proceedings o f  a trial, 

am ounts to d iscrim ination w ithout reasonable grounds.
At the sam e tim e, the A ct on Special T raffic  A ccident Cases 

provides that a person w ho causes death o f  another by negligence in 
driver's duties o r gross negligence shall be prosecuted regardless o f  
w hether o r not the accident is applicable to the Proviso (refer to 

A rticle 3 Section 1, Act on Special T raffic  A ccident C ases and A rticle 
268, Crim inal A ct), w hich is due to the huge illegal nature o f  the 
invasion o f  the right to life irrespective o f  the degree o r type o f  the 
neglect o f  duty on the part o f  those related to the accident. Y et, even 
the victim s w ho fall into a vegetative state o r have to endure severe 
disability or incurable diseases for lifetim e as a result o f  serious injury 

do not have their right to life v io lated but suffer a com parable 
physical and m ental pain.

A s norm al life consequently  becom es im possible, the m ental and 
financial problem s o f  people around them , including their fam ilies, 
w ould also be inconceivable, and the resulting  illegitim acy w ould by 
no m eans be sm aller than that caused by an accident leading to death. 
Therefore, the restriction  o f  the v ictim 's right to m ake a statem ent 
during proceedings o f  a trial by not prosecuting  the driver responsible 

for inflicting serious injury is, unlike w hen the traffic accident results 
in death, as good as discrim ination w ithout reasonable grounds.

A lso, the discrim ination  am ong the severely injured victim s and that 
betw een the seriously injured and the dead victim s as m entioned 
above tantam ount to a d istinguished treatm ent o f  the exercise o f  the 

right to statem ent depending solely on w hether the type o f  an accident 
applies to the Proviso irrespective o f  the extent o f  duty v iolation and 
the resulting degree o f  illegitim acy. In this sense, even in light o f the
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legislative purpose o f  the Instant Provision to prom ptly recover 
dam ages, it is d ifficu lt to say that appropriate balance is reached in 
the degree o f  discrim ination.

2. Cases involving non-serious injuiy by negligence in driver's duties 
or gross negligence

In case a traffic accident sim ply results in the victim 's m inor injury 
instead o f  a serious one by negligence in driver's duties o r gross 
negligence, for the sam e reason stated in the aforem entioned (2) o f  B, 
there is legitim ate reason to d ifferentiate the m inor-injury case from  
one involving serious injury in the exercise o f  the right to statem ent. 
T herefore, such discrim ination  is not in conflict w ith the principle o f 

equality  in term s o f  protecting victim s and penalizing the responsible 
drivers.

3. Sub-conclusion

D istinct treatm ent in the exercise o f  the right to statem ent - 
d iscrim ination  betw een the victim s w ho suffer from  serious injury 
resulting from  accidents not applicable to the Proviso and the 
severely-in jured victim s and dead victim s involved in accidents 
applicable to the Proviso - w ould violate the equality  rights o f  victim s 
suffering from  serious injury caused by traffic accidents not applicable 
to the Proviso.

D. Violation o f  the Duty to Protect Basic Rights

1. Significance and standard o f  review

The duty for protection o f  basic rights refers to the state 's duty to 
protect people 's legal in terest as part o f  the basic rights from  illegal 

violation o r the risk thereof by private persons entitled  to basic rights, 
and problem s m ostly stem  from  the dam age done to life o r body o f 
individuals by third parties w ho are m ostly private persons. In this 
case, such a duty for protection o f  basic rights applies only when 
legal interests, such as body or life o f  individuals, becom e irrelevant
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1. R estriction  o n  R ight to  Prosecute O f fe n d e r  o f  T raffic  A ccidents C ausing  Serious Injury C ase

w ithout the state's obligation fo r protection.
In this case, the issue is w hether the state has to em ploy the 

ultim ate m easure o f  crim inal punishm ent in order to m ost efficiently  
protect the right to life and personal liberty o f  the people despite 
o ther protective m easures that prevent traffic accidents. I f  the state 
abandoned its authority  over crim inal punishm ent although it is the 
only way to m ost efficiently  protect legal in terests, the state w ould 
have, by violating its duty fo r protection o f  basic rights, infringed on 
m ajor basic rights o f  the com plainants such as the life and personal 

safety.
A lthough the state takes responsibility  for protecting  people 's life 

and personal safety, the issue o f  how  the legislators o r their 
authorized executioners will fulfill their state duty  fo r protection , in 
principle, falls under the scope o f  responsibility  o f  legislators w ho are, 
according to the principle o f  separation  o f  pow ers and dem ocracy, 
given the dem ocratic legitim acy directly by the people and hold 
political responsibility  fo r their ow n decisions. Therefore, the 
C onstitutional C ourt can review , to ju st a lim ited extent, w hether the 

duty o f  protection by legislators or their designated  executioners has 
been fulfilled (9-1 K C C R  90, 121, 9 0 H u n -M a ll0 , etc., January  16, 
1997; 142 K CCR 1146, 1149, 2 006H un-M a711, July 31, 2007).

For this reason, w hen review ing w hether the state fu lfilled its duty 
to protect people 's life and personal safety, the C onstitu tional Court 
can, according to w hether the state at least took the m inim um  
protective m easure that is appropriate and efficient - com pliance with 
the rule against excessive restriction - find the state to have violated 
its protective duty lim ited to cases in w hich the state did not take any 
protective m easure despite  the need for one to protect people 's life 
and safety o r in w hich the m easure taken by the state w as entirely  
inadequate or evidently  insufficient for protecting  legal interests (9-1 

K CCR 90. 122, 90H un-M al 10, etc., January  16, 1997).

2. Violation o f  the principle against excessive non-protection

The state's duty o f  protection o f  life and personal safety is fulfilled 
through a m ixture o f  various prelim inary and ex post facto m easures, 
including not only the punishm ent o f  violation by negligence related
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to traffic accidents but also the overhaul o f  overall traffic regulations 
such as those related  to obtain ing driv ing licenses, continuous 
enlightenm ent and education for the public, m aintenance and expansion 

o f  traffic safety facilities and com pensation  system  for traffic accident 
victim s. In this case, the issue is w hether the state has to take the 
ultim ate m easure o f  crim inal punishm ent despite  o ther protective 

m easures that can prevent traffic accidents in order to protect the right 
to life and personal liberty m ost efficiently . In case crim inal 
punishm ent is the m ost efficient and only w ay to protect legal 
interests, the state abandoning its pow er over crim inal punishm ent 
w ould v iolate its duty o f  protection.

H ow ever, expansion o f  the scope o f  the state 's authority  over 
crim inal punishm ent o f  offenders w ho com m itted  traffic-related 
negligence does not im m ediately lead to c lear and efficient protection 
o f  legal interests. Even w hen considering the general preventive and 
deterrence effect o f  crim inal punishm ent, the effect o f  crim inal 

punishm ent to protect the legal interests o f  life and personal safety is 
not very clear, and, in this case, crim inal punishm ent is ju st one o f 
m any viable and appropriate m eans available to the state, not the final 
and sole m eans to protect legal interests effectively  and appropriately.

3. Therefore, as for the Instant Provision, it is not that the state did 
not take any m easure to appropriately  and effectively  protect the life 
and body o f  the people from  the overall danger o f  road traffic by not 
exercising  the authority  over crim inal punishm ent fo r certain crim es 
related to traffic accidents, neither that the state evidently  v iolated its 
duty o f  protection as its existing m easures are clearly inadequate or 
insufficient.

V. Conclusion

For the aforem entioned reasons, the portion o f  the Instant Provision 
that prevents prosecution  o f  drivers w ho inflict serious injury by 

causing traffic accidents due to negligence in drivers' duties o r gross 
negligence infringes on the com plainants' right to m ake a statem ent 
during proceedings o f  a trial and equality  rights, and is thus 
unconstitu tional. In that sense, it shall be ruled as follow s: the
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decision o f  90H un-M al 10 (January 16, 1997), etc. that, unlike the 
ru ling o f  this case, found A rticle 4  Section 1 o f  the form er Act on 
Special C ases C oncerning the Settlem ent o f  T raffic  A ccidents (later 
am ended by A ct No. 3744, A ug. 4, 1984 and A ct No. 5480. A ug. 30,
1997) not unconstitutional shall be overruled  to the extent that it is 
contrary to the decision o f  this case, and hence the holding.

T his decision w as agreed by all Justices o ther than Justice Cho 
D ae-hyen and Justice M in H yeong-ki w ho stated dissenting opinions
holding the Instant Provision constitutional as in the VI. below .

VI. Dissenting Opinion o f  Justice Cho D ae-hyen and Justice Min 
Hyeong-ki

W e believe that, unlike the m ajority opinion, the Instant Provision 
appears not to be in violation o f  the C onstitu tion and state the 
fo llow ing opinion:

A. In a precedent to this case, "90H un-K al 10• 136 (consolidated), a 

constitutional com plain t over A rticle 4, A ct on Special Cases
C oncerning the Settlem ent o f  Traffic A ccidents, etc., the C onstitutional 
Court ruled on January  16, 1997 that A rticle 4  Section 1 o f  the 

form er Act on Special T raffic  A ccident C ases does not violate the
equality right, the right to m ake a statem ent during proceedings o f  a 
trial and the state 's duty to protect basic rights, and therefore that the 
provision is not in v iolation o f  the C onstitu tion . T his conclusion 
appears to be legitim ate and lack the conditions o r necessity for
m odification, so the rationale for the decision shall be quoted in this 
case in its entirety , except that, this aside, the fo llow ing reasons will 
be added.

B. The A ct on Special Traffic A ccident C ases, taking into account 
that driving is an essential part o f  daily  life, has been enacted with
the purpose o f  prom oting prom pt recovery  o f  dam age caused by traffic

accidents and convenience o f  the public by inducing drivers to
subscribe to general insurance, etc. H ow ever, the legislative purpose o f
the A ct, although not explicitly  specified, includes a secondary yet
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im portant objective - allow ing the avoidance o f  crim inal punishm ent in 
case the responsible driver did not com m it gross negligence, and this 
is as significant as the recovery  o f  dam age since all citizens are 
potential o ffenders and victim s o f  traffic accidents.

O f the aforem entioned tw o legislative pu iposes o f  the A ct, prom pt 
and reliable recovery o f  dam age for traffic accident victim s should 

adm ittedly be given priority , w hich m eans it is not necessary to 
punish the responsible drivers w ithin the given scope in case there is 
substantial and sufficient recovery o f  dam age caused by traffic 
accidents inapplicable to the Proviso o f  the Act o r w hen the victim  
does not w ish for the responsible d river to be punished. Therefore, as 
far as the accountable driver does not violate m ajor duty o f  care 
equivalent to those specified  in the Proviso, preventing the prosecution 
o f  drivers subscribing to general insurance, etc. is an appropriate 
m eans to achieve the aforem entioned legislative purpose.

O n the contrary , as the m ajority opinion holds, if  the scope o f 
punishm ent through filing o f  prosecution o f  the d river responsible for 
a traffic accident is expanded, this may pose strong psychological 

pressure on the d river and therefore m ake him /her m ore com m itted to 
the recovery o f  dam age o f  victim s for reduction  in punishm ent. Yet, it 
cannot be im m ediately concluded that the recovery o f  dam age is, in 
general, m ore sm ooth and prom pt. Rather, it is not unlikely that o ther 
big and sm all consequences may take place, such as the victim  
pressuring the responsible d river to pay m ore com pensation while
threatening punishm ent although the driver, subscribing to general 
insurance, etc., already has a w arranty against the estim ated, overall 
dam age.

Also, even if the seriously-in jured victim  involved in a traffic 
accident not applicable to the Proviso is guaranteed the right to make 
a statem ent during proceedings o f  a trial, the statem ent w ould consist 
o f  a plea for generous order if the victim  has received com pensation, 
w hereas the victim  w ho has not will m ostly com plain o f  such

circum stances and appeal for strict punishm ent. In that sense, the
protection o f  the victim 's right to statem ent in practice w ould not
easily  guarantee the recovery o f  dam age except for satisfying the 
victim 's grudges.

Eventually , unless for o ther special circum stances, it is better



1. R estriction  o n  R ight to  Prosecute O ffendere o f  T raffic  A ccidents C ausing  Serious In ju iy  C ase

advised to m anage prom pt recovery o f  dam age from  traffic  accidents 
through civil m eans, particularly  through coverage o f  general insurance, 

etc., instead o f  through crim inal punishm ent o f  responsible drivers that 
appears to be a separate m atter. For prom pt and full recovery  o f 
dam age o f  victim s, it is undoubtedly critical that institutional 
rearrangem ent to extend the w arranty against the v ictim 's dam age take 
place, such as raise in the insurance prem ium , rem edies to the extra 
prem ium  system  for vehicles involved in traffic accidents and 
practicalization o f  the insurance m oney paym ent.

N evertheless, attem pting to expand the scope o f  crim inal punishm ent 
o f  traffic accident offenders when there is v ictim 's explicit intention o f 
punishm ent or by allow ing prosecution o f  offenders despite  their 
subscription to general insurance, etc. in case o f  serious injury caused 
by a traffic accident caused by driver's or gross negligence as 
prescribed by A rticle 4  Section 1 o f  the A ct on Special Traffic 
A ccident C ases, w hich is w hat the m ajority opinion indicates, is 

against the aforem entioned needs. T herefore, it is speculated that such 
m easure provided in A rticle 4  Section 1 o f  the A ct on Special Traffic 
A ccident C ases is one that runs counter to the trend o f  the tim es that 
separates crim inal and civil responsibilities w hile stressing the latter.

C. Also, in order to serve the abovem entioned legislative purpose o f 
the A ct on Special Traffic A ccident C ases, the requirem ents for filing 
o f  prosecution should be clear. If  a d river can be prosecuted for 
inflicting serious injury even if the traffic accident concerned is not 
applicable to the Proviso as stated by the m ajority opinion, it w ould 
be d ifficult for the d river o r the police to decide clearly  w hether the 
degree o f  injury is serious enough to qualify  for prosecution w hen the 
victim  is greatly injured from  a traffic accident. A lso, because the 
degree o f  injury from  a traffic accident is not proportionate to the 
level o f  the driver's negligence but varies by incidental circum stances 
such as age, sex, part o f  injury and physical particularity , the 
investigation agency w ill be able to decide w hether they will prosecute 

the offender only after the investigation and doctor's exam ination on 
the existence o f  negligence and its degree, and. even after the filing 
o f  the prosecution , legal assessm ent o f  the serious injury may 
eventually  d iffer according to the opinion o f  judges.
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A fter all, w hether the requirem ent for filing prosecution o f
responsible drivers has been m et will depend on the judgm en t o f  the
prosecutors in charge and be finalized only  after the com pletion o f 

crim inal procedures, and it w ould thus be d ifficult to secure the 
predictability  and consistency o f  law  application.

D. A crim inal victim  can m ake a statem ent during proceedings o f
the relevant case as provided by law (A rticle 27 Section 5,
C onstitu tion); the court has to adm it the victim  as w itness for
exam ination upon receiving a petition by the victim  o f  a crim e 
(A rticle 294-2 Section 1, C rim inal P rocedure A ct); and the court shall, 
w henever it exam ines a victim , g ive the victim  an opportunity  to 
m ake a statem ent on the degree and result o f  dam age, h is/her opinion 
concerning punishm ent o f  the defendant and o ther m atters relating to 
the case at bar (A rticle 294-2  Section 2, Crim inal P rocedure Act). 
H ow ever, such right o f  the victim  to m ake statem ents presupposes the 
filing o f  prosecution o f  the offender, so the traffic accident victim
w ho has received an order o f  non-prosecution  for reasons o f  having

general insurance, etc. should be considered as not having the right to 
statem ent, in w hich case it w ould  be im possible to dem and the 
investigation agency to file prosecution ju s t to guarantee the victim 's 
right to statem ent.

Therefore, restricting  indictm ent requirem ents by preventing the filing 
o f  prosecution in case the d river has general insurance, etc. does not 
necessarily  v iolate the v ictim 's right to m ake statem ents.

E. Therefore, the Instant Provision is not in violation o f  the 
C onstitution.

Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyen, Kim Нее-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub, 
Mok Young-joon, Song Doo-hwan
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2. Case on 50 Times Administrative Penalty Fee fo r  Violators o f  

Public Official Election Act

[21-1(A) KCCR 337, 2007Hun-ka22, March 26, 2009]

Q uestions Presented

1. Extension o f  the subject m atter o f  review  into revised A rticles
2. W hether A rticle 261 Section 5 Item 1 o f  the form er Public

O fficial E lection A ct (revised by Act No. 7189 on M arch 12, 2004, 
but before revised by A ct No. 8879 on February 29, 2008, hereinafter 
the "instant fo rm er provision") and A rticle 261 Section 5 Item 1 o f

the Public O fficial E lection A ct (revised by Act No. 8879 on February
29, 2008, hereinafter the "instant revised provision") vio lates the

principle o f  prohibition against excessive restriction
3. T he declaration o f  incom patibility  w ith the C onstitu tion and order 

o f  suspension o f  the application o f  the contested  provisions until the 
revision fo r courts, governm ental bodies and m unicipalities

Sum m ary o f  the D ecision

1. The subject m atter o f  review  o f  this case is the constitu tionality  
o f  the instant form er provision. H ow ever, the instant revised provision 
is identical to the instant fo rm er provision in related to the standard 
and am ount o f  adm inistrative penalty fee ('the am ount 50 tim es worth 
the received m oney or the value o f  food, goods') that raised the 
constitu tionality  issue. B ecause the instant revised provision w ould 
reach the sam e conclusion to the instant form er provision, the instant 
revised provision shall be included into the subject m atter o f  review .

2. The instant form er provision and revised provision (hereinafter, 
"the Provision") state that the adm inistrative penalty  fee im posed on 

any person w ho received goods from  people related to election is 
uniform ly 'the am ount 50 tim es w orth the received m oney o r the 
value o f  food, goods' w ith no possibility  o f  reduction. H ow ever, in 
case o f  'an action w hich received goods, food, books, travel etc., and
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convenient transportation by violating the regulations prohibiting 

bribery w hich is subject to adm inistrative penalty  fee, there can be a
big d ifference as to the level o f  violation according to the m otivation
and types o f  the violation, the context and the m ethod o f  bribery, the 
relationship  betw een the donator and the v iolator, the circum stances
afterw ards etc. H ow ever, im posing adm inistrative penalty  fees that are 
uniform ly decided ju s t by the standards o f the received goods w ithout 

considering specific and individual situations cannot be restrictions that 
correspond to levels o f  responsibility  fo r specific v iolations. Besides,

the instant form er provision does not clearly  present the specific 
standard o f  m inor cases that are distinguished from  the crim inal 
provision o f  A rticle 257 Section 2 o f  the Public O fficial E lection 
Law. Thus, in contrast to the original legislative purpose to regulate 
the sm all bribery, it w ould apply to a person w ho receives expensive 
goods under the principle o f  legality and strict in terpretation in 
crim inal law, im plying that it w ould not the appropriate sanction under 
the principle o f  liability and it may cause obvious inequity betw een 
violators.

M oreover, since the am ount o f  adm inistrative penalty  fee im posed 
by such uniform  standard is '50 tim es' the received m oney o r the 
value o f  food, goods, the d ifference in adm inistrative penalty  fee may 
be largely depending on the value o f  goods. In this regard, an
adm inistrative penalty  fee o f  50 tim es w orth the received goods for 
average citizens cannot be perceived as a light regulation. The 
excessiveness o f  the instant provision is well described with the below  
consideration. W hile 5 m illion w on is the ceiling am ount o f  fine
stated in A rticle 257 Section 2 o f  the Public O fficial E lection Act, 50
m illion won o f  adm inistration penalty fee that am ounts 10 tim es than 
the ceiling am ount o f  fine can be im posed on a lighter case, for 

exam ple, w here the value o f  received m oney, food or goods is 1 
m illion won.

M oreover, the legislative purpose that intends to exterm inate small 
briberies fo r the fairness o f  election is not necessarily  accom plished by 
the am ount o f  adm inistrative penalty  to be '50 tim es' w orth the 
received m oney, food o r goods. T he purpose can be achieved by
m itigated legislative m eans, fo r an instant, the adm inistrative penalty 
fee am ount 'less than 50 tim es'.
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2. C ase on  50 T im es A dm inistra tive  Penalty  Fee fo r  V io la tors o f  Public Official E lec tion  A ct

3. The instant provision should be declared as unconstitu tional as 
review ed above due to the violation o f  the C onstitution. H ow ever, the 
unconstitutionality  o f  the instant provision is grounded on not the 
im position o f  adm inistrative penalty  fee itself, but the standard and 
am ount o f  the penalty  that are standardized to be d isproportionate  to 

the principle o f  liability  and excessively  heavy. I f  the instant provision 
is declared as unconstitu tional, being suspended im m ediately, the 
confusion and inequity  in enforcing law  may be arisen from  the legal 
vacuum  against violators w ho are subject to the instant provision, until 
the legislature revises the instant provision w ith the correspond to the 
unconstitutionality  reasoning, and it w ould principally  belong to the 
legislative discretion to m ediate unconstitutional elem ents to be
constitutional. W ith these considerations, we declare the instant 
provision is incom patible w ith the C onstitution. N onetheless, until the 
legislators revise the provision to elim inate unconstitu tionality , the 

courts, governm ental bodies and m unicipalities shall suspend the
application o f  the instant provision that is declared  as incom patible 
w ith the C onstitu tion  and apply the new ly revised provision that 
elim inate the unconstitu tionality , w hen it is revised.

D issenting O pinion o f  Justice I^ee K ong-hyun and Justice K im  

H ee-ok

From  the perspective o f  h istory, our election culture strongly
dem ands the legislative regulation w ith regard  to bribery o f  m oney, 
goods, or food from  candidates to voters. T he instant provision that 
im poses an adm inistrative penalty fee o f  50 tim es the value o f  the
received goods in the case is a qu ick  and effective regulation m ethod

that brings the voter's attention, w hich is the appropriate m eans to 

achieve the legislative purpose.
M oreover, the '50 tim es' fee established by the instant provision is 

only applied to received goods that are less than 1 m illion w on, and 
the unbalance betw een the violating act and the responsibility  has been
supplem ented in that adm inistrative penalty fee w ould not be im posed
on the violation w ithout intents o r faults, or the m isconceiver o f
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illegality w ith ju s t reasons according to the enforcem ent o f  the A ct on 

the R egulation o f  V iolations o f  Public O rder. In  this regard, the 
Provision cannot be seen to have deviated from  the scope o f 

legislative discretion and therefore, does not v iolate the C onstitution.

Parties

R equesting Court 
Busan D istrict Court

M ovants a t the R equesting Court 
Oh O - ta e  and seventy three others 
(The nam es o f  all m ovants are listed in the A ppendix)

U nderlying Cases

B usan D istrict Court 2007R a584 and seventy three others 
(The case num ber o f  all underling cases are listed in the
A ppendix)

H olding

1. A rticle 261 Section 5 Item  1 o f  the form er Public O fficial 
E lection Act (revised by A ct No. 7189 on M arch 12, 2004, and 
before revised by A ct No. 8879 on February 29, 2008) and A rticle 
Section 5 Item  1 o f  the Public O fficial E lection A ct (revised by Act 
No. 8879 on February  29, 2008) are incom patible w ith the
C onstitution.

2. U ntil the legislators revise the above provisions, the provisions
shall be suspended by courts and o ther governm ental bodies.

Reasoning
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2. C ase o n  50  T im es A dm inistra tive  Penalty  Fee fo r  V io la to r  o f  P ub lic  O fficial E lec tion  A ct

L Introduction o f  the Case

A. Park O -ju n , the m em ber o f  OO Party, purchased 230 boxes o f 
anchovy, 88 boxes o f  laver and 318 boxes o f  dried fish, that cost 
around 9 ,000 won per box, from  О О store located in N am po-D ong, 
Jung-G u, Busan on January  24, 2006.

B. O n the next day, Park O -ju n , sent each box o f  dried  fish to the 
m ovants at the requesting court and other appellants listed on the 
appendix (hereinafter, the m ovants at the requesting court and other 

appellants will be referred  as ’petitioners') at Busan post office by post 
office parcel delivery  service, after indicating the sender as 'Oh О 
-don' w ho w as a p rospective candidate running for О О Party Busan 
M ayor in the 4th N ationw ide Local E lections held on M ay 31, 2006.

C. Busan E lection C om m ission, assum ing each petitioner received 
the box o f  dried  fish, im posed the adm inistrative penalty  fee o f
450,000  won (= 9 ,000w onx50) on each petitioner according to A rticle 

116 and A rticle 261 Section 5 Item  5 o f  the Public O fficial Election 
A ct on Septem ber 14, 2006. The petitioners filed an objection in 
court, how ever, D ongbu Branch C ourt o f Busan D istrict C ourt im posed 
the adm inistrative penalty fee o f  450 ,000  on the petitioners by 
sum m ary proceeding. W hen the petitioners appealed the decision, the 
court m ade the form al judgm en t that im posed the adm inistrative 

penalty fee o f  450 ,000  won on petitioners, through hearing. Since the 
petitioners filed the im m ediate appeal to the requesting  court, the case 
is pending on the appellate trial.

D . The m ovants at the requesting court filed a m otion to request 
for the constitutional review .

E. Partly upon granting the said m otion, partly sua  sponte, the 
requesting court had decided to request the constitutional review  o f  the 
A rticle 261 Section 5 Item 1 o f  the Public O fficial E lection A ct on 
the ground that there w ere sufficient reasons to find the provision to 

be unconstitutional on O ctober 23, 2007. and requested this
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constitutional review  to the C onstitutional C ourt on N ovem ber 2, 2007.

II. Subject Matter o f Review

A . The subject m atter o f  review  o f  this case is the constitutionality  
o f  A rticle 261 Section 5 Item I o f  the form er Public O fficial Election 
A ct (revised by A ct No. 7189 on M arch 12, 2004, but before revised 
by A ct No. 8879 on February 29. 2008; provided that the title o f  this 
Act prior to the revision by Act No. 7681 on A ugust 4, 2005 had 
been 'A ct on the Election o f  Public O fficials and the Prevention o f  
E lection M alpractices').

B. A rticle 261 Section 5 Item 1 o f  the Public O fficial E lection Act 
revised by Act No. 8879 on February  29, 2008 are substantially 

identical to the instant form er provision in related to the standard and 
am ount o f  adm inistrative penalty  fee ('the am ount 50 tim es w orth the 
received m oney o r the value o f  food, goods') that raised the 
constitu tionality  issue, except the proviso that allow s the discretional 
reduction o f  adm inistrative penalty fee in case o f  re turn  o r surrender. 
Because revised  A rticle 261 Section 5 Item 1 o f  the Public O fficial 
E lection A ct (hereinafter, 'the instant revised provision ') w ould reach 
the sam e conclusion to the instant form er provision, the instant revised 
provision shall be included into the subject m atter o f  review  
(hereinafter, the instant form er provision and revised provision will be 
referred as the 'Instant Provision ' altogether).

C. The Instant Provision (underline added) and related provisions 
are follow ed as below:

[Instant Provisions]
The form er Public O fficial Election A ct (revised by Act No. 7189 

on M arch 12, 2004, but before revised by Act No. 8879 on February 
29, 2008)

A rticle 261 (Im position and C ollection o f  A dm inistrative Penalty for 
N egligence, etc.)

(5) A person w ho falls under any o f  the follow ing item s (excluding 

a person w ho has been given m oney, food o r articles the value o f
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w hich exceeds one m illion w on) by vio lating the provisions o f  A rticle 
116 shall be punished by an adm inistrative penalty  fo r negligence 

equivalent to 50 tim es (tw o m illion won in the case o f  officiators) o f  
the am ount, or the values o f  food or goods given to him: Provided, 
That the ceiling on adm inistrative penalty  fee shall be set as fifty 

m illion won:
1. A person w ho receives goods, food, books, sight-seeing and other 

travel conveniences;

The Public O fficial E lection A ct (revised by A ct No. 8879 on 

February 29, 2008)
A rticle 261 (Im position and C ollection o f  A dm inistrative Penalty  for 

N egligence, etc.)
(5) A person w ho falls under any o f  the fo llow ing item s (excluding 

a person w ho has been given m oney, food or articles the value o f 
w hich exceeds one m illion w on) by violating the provisions o f  A rticle 
116 shall be punished by a fine fo r negligence equivalen t to 50 tim es 
(tw o m illion w on in the case o f  o fficiators) o f  the am ount, o r the 

values o f  food o r goods given to him: P rovided, T hat the person
falling under item s 1 o r 2 has returned the m oney, food o r articles 
(refers to m oney equivalent to the value in cases w here those that
have been given cannot be returned) that have been given to the 
election com m ission and has surrendered him self, he may be given a 
reduction in or be relieved o f  the fine for negligence as prescribed by 

N ational E lection C om m ission Regulations:
1. A person w ho receives goods, food, books, sight-seeing and other 

travel conveniences:

[Relevant Provisions]
The Public O fficial E lection Act (revised by A ct No. 8879 on 

February 29, 2008)
A rticle 116 (Prohibition  o f  Solicitation o r D em and for Bribery)
No one shall receive, o r solicit or dem and briberys from  or to a 

political party  (including the preparatory  com m ittee for the form ation 
o f  a political party), the representative o f  a political party, the head o f
a political party 's election cam paign office, a m em ber o f  the N ational
A ssem bly, a m em ber o f  the local council, the head o f  a local
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governm ent, a candidate (including a person w ho w ishes to be a 

candidate) or his fam ily, an election cam paign m anager, the ch ief o f  
an election cam paign liaison office, an election cam paign w orker, an 
accountant in charge, an election cam paign speechm aker, an 
interview er, a debater, a com pany, etc. having relation to the candidate 
o r his fam ily as provided in A rticle 114 (2), its officer o r em ployee, 

o r a third person as prescribed in A rticle 115, in connection w ith any 
election.

A rticle 257 (V iolation o f  Prohibition and R estriction on B ribery Act) 
(2) A ny person w ho instructs, solicits, m ediates, dem ands, or 

receives any bribery [excluding any person falling under the provisions 
o f  A rticle 261 (5)] to o r from  a political party (including a
preparatory com m ittee fo r form ation o f  a new  political party), the 

representative o f  a political party , the head o f  a political party 's 
electoral office, a N ational A ssem bly m em ber, a local council m em ber, 
the head o f  a local governm ent, a candidate (including a candidate 
w ho w ishes to be a candidate; hereafter, the sam e shall apply in this 
A rticle), his spouse, the candidate 's or his spouse's lineal ascendant, 
lineal descendant or siblings, spouse o f  the candidate 's lineal 
descendant o r siblings, election cam paign m anager, ch ief o f  the 
election cam paign liaison office, election cam paign w orker, accountant 
in charge, election cam paign speechm aker, in terv iew er or debater, 
com pany w hich is related  to the candidate o r his fam ily, o r its officer 
o r em ployee, o r third person (re fen in g  to a counterpart to the act as 
provided in A rticle 116), as provided in A rticle 81 (6), 82 (4), 113, 

114 (1) o r 115, shall be punished by im prisonm ent fo r not m ore than 
three years o r by a fine not exceeding 5 m illion won.

Ш. Reasons for Request for Constitutional Review and Arguments o f  
Relevant A gencies

(intentionally omitted)

IV. Review on Merits

A. Legislative histoiy and background o f  the Instant Provision
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1. The instant form er provision that im posed adm inistrative penalty, 
instead o f  fine, on persons w ho received m oney and goods by
violating A rticle 116 (Prohibition  o f  Solicitation or D em and for 
Bribery) o f  the Public O fficial E lection A ct w as created at the tim e o f
revision o f  the form er 'A ct on the E lection o f  Public O fficials and the
Prevention o f  Election M alpractices (the title o f  this A ct has been
altered from  'A ct on the E lection o f  Public O fficials and the
Prevention o f  Election M alpractices' to Public O fficial E lection A ct by 

A ct No. 7681 on A ugust 4, 2005)' by A ct No. 7189 on M arch 12,
2004. so that it can im pose a fifty tim es adm inistrative penalty  for
persons w ho received sm all bribes that had been originally  fined. It 
intended to im pose adm inistrative penalty  through sim ple proceedings, 
instead o f  crim inal punishm ent under A rticle 257 Section 2 o f  the 
Public O fficial E lection A ct, on persons w ho take m inor bribes, for
the efficacy o f  punishm ent, w ith the consideration  o f  the practices that 

rarely im posed punishm ent on the persons w ho received bribery. Even 
w hen a bribery  related  to election w as exposed by E lection 
C om m ission or Police. A rticle 257 o f  the Pubic O fficial E lection Act 
had rarely applied so that it raised the efficacy problem  o f punishm ent 
because the voters w ho received bribery w ere rarely  punished, except 
a few  substantial bribes, w hile candidates w ho gave bribes were 
punished: it lead the practice that voters kept dem anding goods or 
food. T he legislature intends to eradicate sm all bribes o f  several 
elections effectively and practically; to enhance the sense o f  election 

culture o f  voters; and to rectify  the traditional w rongful election 
culture such as bribes or treats by altering crim inal punishm ent on
m inor bribes into 50 tim es adm inistrative penalty.

2. H ow ever, a t the tim e o f  the revision o f  the instant form er
provision, the part o f  'bribees' o f  the crim inal punishm ent provision. 
A rticle 257 Section 2 o f  the Public O fficial E lection A ct, has been
revised to 'bribees [excepting the persons under A rticle 261 
(Im position and Collection o f  A dm inistrative Penalty) Section 5]'. In
contrast to the legislative purpose o f  the instant form er provision that 
attem pts to exterm inate sm all bribes effectively , the contents o f  the 
instant form er provision does not specify the standard  o f  m inor cases
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o r the specific scope o f  the patterns o f  activities, such as the standard 

and calculation m ethodology o f  value and the cause o f  acceptance, 
that are d istinguished from  the cases o f  A rticle 257 Section 2 o f  the 
sam e Act. U nder the principle o f  legality or strict in terpretation in 
crim inal law, it im plies that the instant form er provision regarding 
adm inistrative penalty, not A rticle 257 Section 2 o f  the sam e Act 
regarding crim inal punishm ent, shall be applied even to the acceptance 
o f  valuable goods that w ould be never accepted as sm all am ounts (see 
2 0 0 6 D o 8 136 o f  Suprem e C ourt decided on April 27, 2007;
2 0 0 7 D o l7 2 0  o f  Suprem e C ourt decided on M ay 31, 2007, etc.).

T herefore, the instant revised provision has been revised to im pose 
crim inal punishm ent o f  A rticle 257 Section 2 o f the sam e Act, not 

adm inistrative penalty, on the acceptance o f  m oney, food, o r goods 
exceeding 1 m illion won that violates the provision o f  prohibition  on 
bribery, by explicitly  excluding the persons w ho received m oney, food, 
or goods exceeding I m illion w on from  the application o f  the 
adm inistrative penalty clause.

3. C om pared to the instant form er provision, the instant revised 

provision set the lim itation o f  the applicable value o f  goods as 1 
m illion won, clarifying the am ount o f adm inistrative penalty  fee, w hich 

am ounts 50 tim es w orth the good, shall be lim ited into 50 m illion 
w on; in addition, it repealed the ceiling am ount o f  adm inistrative 
penalty  fee and inserted the proviso that allow s discretional deduction
in the case o f  return o r surrender.

B. The Principle o f  Prohibition on Excessive Restriction

1. The Legitimacy o f  Legislation and Appropriateness o f  Means 
(Imposition o f  Administrative Penalty)

The Instan t Provision purposes to erad icate effectively sm all bribery 
that is provided by candidates o f  public official to voters. It accords
w ith the m aintenance o f  social o rder and public interests o f  A rticle 37
Section 2 o f  the C onstitu tion, thus the purpose o f  legislation is 

legitim ate.
It w ould be necessary to im pose sanctions on bribees as well as
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bribers o f  bribery in order to stam p from  buying voters; and it w ould 
be basically w ithin the scope o f  legislative d iscretion  that considers 
circum stances in deciding w hether violation against adm inistrative law 
needs to be sanctioned by adm inistrative penalty  fee, the adm inistrative 
sanction, or crim inal sanction (6-1 K CCR 281, 303, 9 1 H u n -B al4 , 
A pril 28, 1994; 10-1 KCCR 624, 635-636, 96H un-B a83, M ay 28,
1998). A ccordingly, it w ould be the appropriate m eans for achieving 

legitim ate purpose to im pose adm inistrative penalty  fee on voters who 
receive bribery  related to public official election.

2. Uniformity and Excessiveness o f  Sanctions

(A) If  the legislature decided to im pose adm inistrative penalty  that 
is adm inistrative sanction w ithin the scope o f  the legislative d iscretion, 
the issue o f  setting the am ount o f  adm inistrative penalty w ould belong 
to the legislative discretion unless it is excessive so that the 
C onstitutional Court should concern the issue due to the unreasonable 
and arbitrary exercise o f  legislative d iscretion, such as the v io lation o f  
principle o f  equality  o f  the C onstitution w ith regard to o ther 
adm inistrative regulation violators by loosing the balance betw een the 
violation o f  duty and the responsibility  o r the violation o f  principle o f 
proportionality  and principle o f  prohibition o f  excessive restriction 
under A rticle 37 Section 2 o f  the C onstitution by departing  from  the 
necessity to achieve the purpose (10-1 K CCR 624, 636, 96H un-B a83, 
M ay 28, 1998; 16-1 K CCR 272, 281, 2002H un-B a97, February  26, 

2004).

(B) H ow ever, the Instant Provision uniform ly standardizes the 
am ount o f  adm inistrative penalty  fee that will be im posed on the 
violators as the '50  tim es w orth the received m oney, food o r goods' 
w ithout any exception. B ecause the standard o f  im posing adm inistrative 
penalty fee binds the adm inistrative penalty  fee proceeding in court, 

the com petent court o f  the adm inistrative penalty  case w ould follow  
the Instant Provision that set the am ount o f  adm inistrative penalty  fee, 
unless it decides not to im pose the sanction. It w ould not v io late the 
C onstitu tion to stipulate uniform ly the im position standard o f 
adm inistrative penalty in a statute. H ow ever, in the case o f  'the act
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that receives goods, food, book, sightseeing, or transportation violating 
the prohibition clause o f  bribery ', w hich is subject to adm inistrative 
penalty  fee by the Instant P rovision, the im position o f  adm inistrative 
penalty  that is uniform ly standardized with the value o f  received 
goods, w ithout considering specific and individual circum stances, w ould 
not be the appropriate sanction that accords w ith the responsibility  o f  
specific v iolation because there are significant d ifferences in the degree 

o f  illegality , depending on the m otivation o r types o f  violation, the 
context and m ethod o f  bribery, the relationship betw een bribers and 
bribees, and the circum stance afterw ards.

Especially , the instant form er provision w ould apply to the bribery
o f  expensive goods that cannot be a sm all am ount, in contrast to the
original legislative intent under the principle o f  legality and strict 
in terpretation in crim inal law. A s a result, according to the instant
form er provision, the adm inistrative penalty  fee o f  50 m illion won 
would be im posed on w hether the bribery value is 1 m illion won or 

50 m illion w on, and it calculate the flat 50 tim es adm inistrative 
penalty  fee w orth the value o f  goods w ithout considering  the 

circum stances after the fact such as the v iolator's return o r surrender 
related to bribery. Such sanction w ould not correspond to the principle 
o f  liability, and it w ould cause the inequity am ong violators. 
C om pared to the instant form er provision, the instant revised provision 
clarifies to exem pt the m oney, food, o r goods w orth m ore than 1 
m illion w on from  the application o f  the provision, and it inserts the 

special deduction clause that allow s discretional deduction  in the case 
o f  return o r surrender. W hile it relieved the uniform  im position 
standard that w as the unconstitutional elem ent located in the instant
form er provision, it could not elim inate the unconstitutionality  o f  the 
instant form er provision because it does not consider the specific and 
individual c ircum stances such as the m otivation and types o f  violation, 
contex t and m ethod o f  bribery, and relationship betw een bribers and 
bribees in im posing the adm inistrative penalty  on violators, except 
return o r surrender.

(C) M oreover, the provision autom atically  calculate the am ount o f  
adm inistration penalty fee as '50 tim es' o f  the value o f  received food 

or goods, w hich causes significant d ifferences in the adm inistration
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penalty fee, depending on the value o f  received goods and w hich is 
not light sanctions for voters.

The burden o f  adm inistrative penalty  under the Instan t Provision can 
be clearly  presented w hen com pared w ith the statutory punishm ent o f 
crim inal fine set in A rticle 257 Section 2 o f  the Public O fficial 
E lection Act. The Instant Provision intends to regulate m inor cases, 
com pared to the crim inal punishm ent clause o f  A rticle 257 Section 2 
o f  the Public O fficial E lection A ct, in order to exterm inate  sm all 

bribery in an effective and practical w ay. H ow ever, w hile the ceiling 
am ount o f  fine stated in A rticle 257 Section 2 o f  the Public O fficial 
E lection Act is 5 m illion w on, 50 m illion w on o f  adm inistration
penalty fee that am ounts 10 tim es than the ceiling  am ount o f  fine can
be im posed on a lighter case, for exam ple, w here the value o f
received m oney, food o r goods is 1 m illion w on. The difference
would not be justified , even considering  the d ifferen t nature o f 
crim inal punishm ent and adm inistrative sanction.

(D ) Even considering the legislative pu ipose that intents to 
exterm inate sm all bribery for eradicating  election corruption and 
enhancing the fairness o f  election and election culture, the purpose 
does not require the am ount o f  adm inistrative penalty  to be '50 tim es 
w orth the received m oney, food o r goods'. The purpose can be 
achieved by m itigated  legislative m eans, for an instance, that may set 

the am ount o f  adm inistrative penalty  fee as 'less than 50  tim es worth 

the received m oney, food o r goods'.

3. Sub-conclusion

Therefore, the Instant Provision not only standardizes uniform ly the 
standard and am ount o f  adm inistrative penalty  fee that is im posed on 
violations, unconform ing to the principle o f  liability, but also departs 
from  the legislative purpose by regulating v io lations excessively , 
thereby infringing the principle o f  prohibition o f  excessive restriction.

C. The D ecision  o f  Incompatibility with the Constitution and the 
Suspension o f  Application
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T he Instant Provision should be declared as unconstitutional as 
review ed above due to the violation o f  the C onstitution. H ow ever, the 
unconstitu tionality  o f  the Instant Provision is grounded  on not the 
im position o f  adm inistrative penalty  fee itself, but the standard and 
am ount o f  the penalty  that are not only standardized to be
disproportionate to the principle o f  responsibility  but excessively  heavy. 
If  the Instant Provision is declared as unconstitu tional, being suspended 
im m ediately, the confusion and inequity in enforcing law  may be

arisen from  the legal vacuum  against violators w ho are subject to the 
Instant Provision, until the legislature revises the Instant Provision with 
the correspond to the unconstitutionality  reasoning, and it would 
principally  belong to the legislative discretion to mediate 
unconstitutional elem ents to be constitutional. W ith these considerations, 
w e declare the Instant Provision is incom patible w ith the C onstitution. 
N onetheless, until the legislators revise the provision to elim inate
unconstitu tionality , the courts, governm ental bodies and m unicipalities 
shall suspend the application o f  the Instant Provision that is declared 
as incom patible w ith the C onstitu tion  and apply the new ly revised 
provision that elim inate the unconstitu tionality , w hen it is revised.

V. Conclusion

B ecause the Instant Provision is incom patible w ith the C onstitution, 
we decided that the Instant Provision is incom patible w ith the
C onstitu tion , holding to suspend the application  o f  the Instant 
P rovision by courts, governm ental bodies and m unicipalities until the
legislators revise the provision. All Justices, except Justice Lee
K ong-hyun and Justice K im  Н ее-ok, reached an agreem ent in m aking
this decision.

VI. Dissenting Opinion o f  .Justice Lee Kong-hyun and Justice Kim  
H ee-ok

W e believe the Instant Provision does not violate the C onstitu tion  as 

fo llow ing reasons.
It w ould belong to the legislative discretion , unless it is 'clearly

unreasonable o r arbitrary, to decide the type o f  adm inistrative penalty
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for a certain  violation against adm inistrative law.
From  the perspective o f  h istory, our election  culture strongly 

dem ands the legislative regulation with regard to bribery o f  m oney, 
goods, or food from  candidates to voters. The crim inal punishm ent 
clause had been existed  from  the N ational A ssem blym en Election Act 
enacted in 1948 to the enforcem ent o f  the Instant Provision in M arch 
2004. H ow ever, bribery such as providing m oney o r goods or 
entertain ing w ith food by candidates had been happened. The actions 
w ere conducted in secret and system atical w ays, m aking it hard to be 
d iscovered, and even w hen it w as d iscovered, violators rigged the 
illegal conducts so that the d ilu ted  illegality lead the ineffectiveness in 
crim inal punishm ent and voters w ho received bribery w ere hardly 

punished.
In considering such circum stances, the legislature revised the 

sanction to the 50 tim es adm inistration penalty  fee fo r m inor 
donations, w hile the existing  crim inal punishm ent w ould be im posed 
on o ther large bribes in M arch 2004, attem pting to correct the
w rongful election culture o f  bribes o f  sm all m oney o r reception by 

im posing the speedy, uniform  and explicit sanction ('50 tim es
adm inistrative penalty ') on m inor illegal bribes. A s an effective and
speedy regulatory m eans to alert voters, the uniform  '50 tim es 

adm inistrative penalty  fee' has been regarded to succeed in
exterm inating  m inor illegal bribes. Therefore, the Instant Provision 
w ould be the appropriate and effective m eans for the legislative 

purpose.
The m ajority opinion states 'less than 50  tim es' adm inistrative 

penalty , not 'standardized 50 tim es' adm inistrative penalty, may 
accom plish the legislative purpose. H ow ever, it is doubtful that such 
m itigated clause w ould bring such result. From  the perspective o f  
voters, the sym bolic m eaning and effectiveness o f  the standardized '50 
tim es adm inistrative penalty ' w ould be certainly m uch larger than 'less 

than 50 tim es adm inistrative penalty '. The penalty  o f  50 tim es w orth 
the value o f  received goods w ould be m ore effective in preventing 

crim es generally than the im position o f  'less than 50 tim es' penalty 
that w ould consider individual circum stances. T herefore, the regulation 
o f  'less than 50 tim es' adm inistrative penalty w ould not sufficiently 
achieve the legislative purpose o f  the Instant Provision that intends to

4 2  -



exterm inate election corruption by controlling the expectation fo r bribes 

o f  candidates and voters.
A ccording to the m ajority opinion, the flat 50 tim es adm inistrative 

penalty  fee is unconstitutional because it cannot consider individual
and specific c ircum stances such as the m otivation and types o f
violation, the context o f  the m ethod, the relationship  betw een the

briber and bribee, and circum stances afterw ards.
T he uniform  im position o f  adm inistrative penalty  50 tim es w orth the 

value o f  received goods less than 1 m illion w on may be excessive 
sanction against voters, depending on the specific circum stances o f  
violation. H ow ever, it should be noted that the Instant Provision 
intends to im prove the election culture and reinforce people 's alert to 
election corruption, such bribery had been crim inally  punished as
illegal conducts and the real am ount o f  adm inistrative penalty fee
im posed in practice are usually less than 50 m illion won. The 
unfairness and corruption o f  election by sm all bribes require the
sim ple and effective legislative m eans to rectify  the problem , and the 
legislature has the d iscretion  to adopt adm inistrative penalty  in
choosing the m eans o f  adm inistrative punishm ent for the achievem ent 

o f  significant public interests, despite it m ay sacrifice the specific and 
individual reasonableness. O n the o ther hand, the Act on the
R egulation o f  V iolations o f  Public O rder that took effect on June
2008 im pose adm inistrative penalty  fee neither on the violation w ithout 
intents o r fault (A rticle 7) nor the violation caused  by the
m isconceiver o f  illegality  o f  the conduct w ith a ju s t reason (A rticle 8). 
It w ould supplem ent the unbalance betw een the conduct and 
responsibility  in related to flat '50 tim es adm inistrative penalty  fee1.

B ecause the Instant Provision can im pose adm inistrative penalty fee 
up to 50 m illion w on, the m axim um  am ount o f  adm inistrative penalty 
fee may be excessively  expensive w hen com pared to the fine less than 
5 m illion w on that are im posed on bribery that has heavier illegality.
H ow ever, the sanction is applied to a bribery w hose value is less than

1 m illion w on, and the ceiling am ount o f  50 m illion w on is set

because the provision intends to regulate bribery less than 1 m illion
won. In practice, the value o f  bribery subject to the penalty is usually 
less than 1 m illion won as the instant case regards the bribery o f
9 ,000  w on, that leads the adm inistrative penalty o f  450,000  won.
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2. C ase on  50  T im es A dm inistra tive  Penalty  Fee fo r  V iolators o f  Public O fficial E lection  A ct

D espite the m axim um  adm inistrative penalty  fee o f  50  m illion won is 
certainly h igher than the m axim um  fine fee o f  5 m illion w on, the 
m axim um  am ount is grounded on the legislative decision to regulate 
sm all bribes that occur frequently than large bribes and needs to be 
ex term inated . B ecause o f  the d ifferent effect o f  adm inistrative penalty 
fee and crim inal fine on persons, it alone does not consist o f  the 
unreasonable o r arbitrary legislative discretion to im pose adm inistrative 

penalty  fee o f  50 m illion won.
The m ajority opinion interprets that the adm inistrative penalty  fee o f 

50 m illion w on w ould be im posed on even w hen the value o f 
received goods exceeds 1 m illion won w ith regard to the im position 
standard o f  the instant form er provision. H ow ever, the legislative 
purpose clearly suggests that the 50 m illion w on is resulted  w hen the 
value is '1 m illion w on', and the instant form er provision specifies the 
'50 tim es w orth the value1, im plying that the instant form er provision 
w ould not apply to the bribery exceeding I m illion w on. The 
interpretation o f  the m ajority opinion w ould eventually  ignore the
context o f  law that states to 'im pose adm inistrative penalty  50 tim es 
w orth the value1, not m aking sense o f  the crim inal punishm ent clause 

that aim s to regulate the bribery exceeding 1 m illion won. The 
N ational Election C om m ission has applied the Instant Provision to the 
bribery below  I m illion w on in practice. D espite the instant revised 
provision clarifies the point, it w as revised not because the instant 
form er provision applied to goods below  50 m illion won, but because 
it needs to correct such possib le m isin terpretation . As a result, in 
interpreting the instant form er provision, the application only to the
goods w hose value is less than 1 m illion w on has the reasonable 
grounds, not requiring the 'strict interpretation ' that does not 
correspond to the intent and context o f  the provision and  the system  
o f  the Public O fficial E lection Act.

The Instant Provision stipulates the flat adm inistrative penalty fee to 

respond to the special legislative purpose that intends to regulate our
election culture. The scale o f  '50 tim es' sanction w ould not be the
obviously  w rong legislative m eans w hen considering the Instant 
Provision applies only to the case w here a person receives goods 

w hose value is less than 1 m illion won and it has its ow n sym bolism  
and effectiveness.
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Therefore, the Instant Provision does not violate the C onstitution 
because it does not depart from  the scope o f  the legislative discretion.

Justices Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyen, Kim Hee-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub, 
Mok Young-joon, Song Doo-hwan

[A ttached] The List o f  requesting  petitioners and underlying cases : 
(intentionally omitted)



3. Reversion o f  a Public Auction Deposit to the Nation Coffers 

Case

[21-2 KCCR 1, 2007Hun-Ka8, April 30, 20091 

Q U E ST IO N S PR ESEN TED

1. W hether the later part o f A rticle 78 Section 2 o f  the N ational 
Tax C ollection A ct (hereinafter, the "Instant P rovision") that stipulates 

a deposit to secure the contract shall be reverted to the Nation 
C offers if a  purchaser, w ho is authorized to buy the property subject 

to public auction, fails to pay a purchase price unreasonably 
d iscrim inates against defaulters and security  right holders under the 
N ational Tax C ollection Act in favor o f  debtors and security  right 
holders under the C ivil E xecution A ct, thereby violating the principle 
o f  equality , grounded on the com parison to civil execution proceedings 

w here a deposit o f  application for purchase should be d istributed  as 

d ividends.
2. D ecision o f  incom patibility  w ith the C onstitu tion  and order o f 

suspension o f  the provision

Sum m ary o f  the D ecision

1. W ith the consideration o f  the structure and operation  system  o f 
the relative provisions such as the N ational Tax C ollection A ct, a 
public auction under the N ational C ollection Act can be regarded as a 
private sale contract betw een a  defaulter and purchaser, but executed 
by the O ffice o f  D isposition on D efault as proxy, and deposit can be 

regarded as a penalty for breach o f  contract that legalizes the 
condition o f  sales, w hich is substantially  identical to the deposit o f  
application fo r purchase.

T he legislative intent o f  N ational Tax C ollection A ct lies on the 
rapid and fa ir execution o f  tax claim s. H ow ever, the rapidity  
contributed by deposit does not relate to w here the deposit should be 
finally reverted. T he deposit contributes to the rapidity  o f  a proceeding 
through the enforcem ent o f  a paym ent o f  a purchaser, subject to the
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condition that a deposit m ay not be returned under som e 
circum stances. Rather, the reversion o f  deposit to the N ation C offers 
m ay hinder the fair execution o f  tax claim s that initiate the proceeding 
due to the reduction o f  dividends. On the o ther hand, it does not 

correspond w ith the legal characteristic o f  the N ational Tax C ollection 
A ct as a procedural law  o f  com pulsory collection in adm inistration to 
set up the d iscrim inative purpose that resources provided by the third 
party shall not be devoted to the claim  initiating the proceeding, 
through the d ifferentiation  o f  the system  that is equivalent to a penalty 
for breach o f  contract.

U nder the system  o f  private ow nership, principle o f  private 
autonom y, and rule against excessive restriction im plied by the rule o f 
law, private transactions should be substantially  respected, a t least in 
the process o f  liquidation o f  the property subject to public auction, 
w hen creating  the collection procedure o f  tax delinquency o r civil 
execution procedure that assum es the intervention o f  the public 
authority  in private transactions in order to collect debts. The 
self-execution  o f  the N ation on tax claim s intends the 

self-com m encem ent o f  the collection  proceeding and grants the priority 
in claim s by the exchange value o f  liquidated properties subject to 
public auction. H ow ever, it does not allow  the acquisition o f 
additional interests, besides tax claim s and proceeding fees, in the 
liquidation process o f  the property.

T herefore, the Instant Provision that procedurally  differentiates 
deposit o f  the N ational Tax C ollection A ct from  the deposit o f 
application for purchase, w hich is equivalen t to the deposit as a 
legalized condition o f  sale, unreasonably  d iscrim inates against 
defaulters and security  right holders o f  public sale proceedings o f  the 
N ational Tax C ollection A ct in favor o f  execute debtors and security 
right holders o f  public auction proceedings o f  the C ivil Execution Act, 

in term s o f  property interests, thereby violating the constitutional 
principle o f  equality.

2. The Instant Provision violates the principle o f  equality  since it 
stipulates deposit shall be reverted to the N ation C offers; nevertheless, 
its legalized condition that deposit shall not be returned to a purchaser 
in case o f  default o f  paym ent as a penalty  is not unconstitutional by
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itself. O n the o ther hand, it w ould lie w ithin the legislative discretion 

w hether deposit w ould be devoted in prior to the tax claim  which 
initiates the collection proceeding o r it w ould be paid accord ing  to the 
priority order o f  security right holders as in civil execution 
proceedings, a t the process o f  the d istribution  o f  the liquidated 
property. A rticle 8! Section 1 o f  the N ational Tax C ollection  Act,

regarding the distribution process, does not refer to deposit.
T herefore, this Instant Provision should be decided to be 

unconstitutional, w hereas we declare the incom patibility  w ith the 
C onstitution due to the necessity  o f  perfunctory  retention w hile the 
revision is recom m ended to the Legislature and w hereas w e declare 
the suspension o f  the Instant Provision until the enforcem ent o f  the
revised legislation to prevent further reversion to the N ation Coffers. 

G overnm ent agencies shall execute the current p roceeding subject to 
the custody o f  deposit that is not returned in case o f  default; and
shall execute the final allocation according to the revised legislation.

Opinion o f  Partial Unconstitutionality o f Justice Cho Dae-hyen

Because deposit that is paid as a part o f  paym ent o f  public auction 
according to the proceeding o f  d isposition on default w ould be
reverted to sellers (ow ners o f  properties subject to public auction) in 
the case o f  default o f  a purchaser as a penalty, it should be regarded 
as "proceeds from  a sale" prescribed in A rticle 80 Section 1 Item 3 
o f  the N ational T ax C ollection Act i f  the deposit is forfeited due to
the cancellation  o f  decision to sell that is follow ed by the default o f  a
purchaser. T herefore, it should be applied to the discharge o f  public 
auction fees, taxes in arrears and security rights as included into the 

allocation resources according to A rticle 81 o f  the N ational Tax
C ollection Act. There are no reasons to revert deposit to the Nation 
C offers because any dam age from  the delay o f  collection o f  taxes in 
arrears w ould be com pensated by additional charges.

T herefore, the part o f  nationalization o f  the Instant Provision,
stipulating deposit shall be reverted to the N ation C offers instead  o f 
being included into proceeds from  sales, violates the C onstitu tion in 
that it infringes unreasonably  the right to property o f  the person who 

possess a property subject to a public auction. H ow ever, the part o f
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forfeiture, stipulating deposit shall not be returned to a purchaser, does 

not suffice to be declared to be unconstitutional. T he m ajority opinion 
that declares the entire Instant Provision, including both the 
nationalization part and forfeiture part, to be unconstitutional and to be 
suspended w ould exceed the authority  o f  constitutional review  in that 
it declares the constitutional part to be unconstitutional and  to be 
suspended. In addition, there w ould be no legal vacuum  if  deposit, 
forfeited in case o f  lapse o f  the nationalization part o f  the Instant 
Provision, is understood as proceeds from  a sale o f  A rticle 80 Section 
1 Item  3 o f  the N ational T ax C ollection Act.

Party

R equesting Court 
Seoul A dm inistrative Court

M ovants at the R equesting C ourt 
C orporation  О О Bank 
C h ief Executive O fficer Lee O -u h n  
M anager C hung O -m o k  
Represented by Bae, K im  & Lee, LLC 

A ttorney in C harge: K wak Tae-chul and three others

U nderlying C ase

Seoul A dm inistrative Court 2005K u-hab32828 C ancellation o f  the 
D isposition to D istribute the P roceeds from  a Public A uction

H olding

1. The later part o f  A rticle 78 Section 2 o f  the National Tax 
C ollection A ct (revised by Act No. 6805 on D ecem ber 26, 2002) is 
incom patible w ith the C onstitution.



3. Revension o f  a  Public A uction  D eposit to  the  N ation  C offere Case

2. The forem entioned provision shall lose its effects from  January  1, 

2010 unless it is revised by D ecem ber 31, 2009.
C ourts, governm ental bodies, and m unicipalities shall suspend the 

application  o f  the forem entioned provision until legislators revise the 

provision.

R easoning

I. Introduction o f  the Case and Subject Matter o f Review

A . Introduction o f  the Case

1. T he m ovant at the requesting court loaned OO H ouse 
C orporation from  M ay 22, 1996 to July 22, 1996, and established the 
first priority right to collateral security upto 39 billion w on against the 
debtor OO House C orporation  on the w oodland o f  6 1 ,2 9 3 m!, located 

in San 39-5, Shindang-D ong, D alseo-G u, D aegu and ow ned by Lee О 
-ho, to secure the loans. B ecause Lee O -h o  defaulted aggregate land 
tax that is 266,854 ,330  won in total, the M ayor o f  D alseo-G u in 
Daegu seized the property, requesting K orea A sset M anagem ent 
C orporation  (hereinafter, "K A M C O ") to execute a public auction by 
proxy.

2. OO C orporation  that w as authorized to purchase the property 

subject to the public auction on the first public sale day arranged by 
K A M C O  around on January  6, 2005 failed to pay the rest o f  the 

purchase price until the designated  tim e limit, w hile it paid the deposit 
o f  920,000 .000  won. A ccordingly, K A M C O  annulled  the decision to 
sell and executed a re-auction. The successful b idder o f  the re-auction, 
□  □  C orporation, com pleted  the paym ent o f  the purchase price o f
9,661,100 ,000  won w hen it w as authorized to purchase the property 
subject to the public auction on April 20, 2005.

3. In allocating the proceeds from  the public sale, the m ovant a t the 
requesting court subm itted the bond statem ent, revealing her loans o f  
38,041,331,583 w on against OO H ouse C orporation, to K A M C O  on
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July 11, 2005. O n July 28, 2005, K A M C O  distributed  the proceeds 
from  the auction to disposition  fees for arrears o f  30,721,960 won and 
the instant tax in arrears o f  312,882 ,770  w on, after the paym ent o f 
the deposit paid by О О C orporation, w hich w as excepted from
dividends, to D alseo-G u. K A M CO  eventually  d istributed the rem aining 
312 ,882,770 won to the said m ovant, according to the later part o f 
A rticle 78 Section 2 o f  the N ational T ax C ollection A ct (hereinafter, 
referred to as "N TC A ") that is applicable to proceedings o f  local taxes 
in arrears as stated in A rticle 28 Section 4 o f  Local Tax Act.

4. T he m ovant at the requesting court com m enced an adm inistrative 
proceeding on O ctober 20, 2005 to claim  the cancellation o f  the 
d isposition o f  d istribution  o f  proceeds from  a public auction, due to 
the alleged illegality o f  such disposition , at the sam e tim e, the said 
m ovant filed a m otion to request for the review  the constitutionality  
o f  the later part o f  A rticle 78 Section 2 o f  the N TC A  that stipulates 
the reversion o f  the deposit to the N ation C offers, separating the

deposit from  dividends. T he Seoul A dm inistrative Court requested this 
constitutional review  on January  29, 2007.

B. Subject Matter o f  Review

T he subject m ater o f  this review  is the constitu tionality  o f  A rticle 
78 Section 2 o f  the N TC A  (revised by Act No. 6805 on D ecem ber 
26, 2002 hereinafter, "Instant P rovision"), as fo llow ing below . The

relative provisions are presented in addendum .

[The Instant Provision]
N TC A  (revised by A ct No. 6805 on D ecem ber 26, 2002)
A rticle 78 (C ancellation o f  D ecision to Sell)
(1) W here falling under one o f  the fo llow ing item s, the d irector o f 

the tax office shall cancel the decision on sale o f  attached properties, 
and notify the purchaser o f the said purport:

1. A fter m aking a decision on sale under A rticle 75, in case w here 
any defaulted  taxpayer has paid the defaulted am ount relating to 
attachm ent, and the disposition fee fo r arrears, by obtain ing a consent 
o f  the purchaser, before the purchaser pays the purchase price, and
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files an application for a cancellation o f  the decision on sale; and

2. W here the purchaser fails to pay the purchase price not later 
than the designated  tim e lim it, even if a preem ptory notice has been 
m ade under A rticle 76.

(2) W here any decision on sale o f  attached properties is cancelled 
under Section 1 Item 1, the deposit shall be returned to the purchaser, 

and w here any decision on sale o f  attached properties is cancelled
under Section 1 Item  2, the deposit shall be reverted to the Nation
C offers.

II. The Reason for Request for Constitutional Review and Arguments 
o f  Interested Agencies

(/ntentionally Omitted)

III. Review on Merits

A. D eposit to secure a contract and issues o f  this case

1. T he Instant Provision states that deposit shall be reverted to the
N ation Coffers, not being returned to a purchaser, if  the purchaser, 

w ho is authorized to buy the property subject to public auction that is 
a part o f  the procedure o f  disposition  on default under N TC A , fails to 
pay a purchase price until the designated tim e lim it, thus the decision 
to sell being cancelled. It intends to prevent from  im pairing  the 
appropriateness and efficiency o f  pubic auction due to the failure o f 
the paym ent obligation until the designated tim e lim it because of, for 
exam ple, receiving the expensive decision to sell beyond her finance 
capability.

2. I f  a decision to sell is annulled in a public auction  proceeding 
under the N TCA , because a purchaser w ho is authorized to buy the 
property subject to public auction fails to m ake the paym ent, a 

re-auction will be executed (A rticle 74 Section 2 o f  the N TC A ). The 
paym ent o f  the purchase price in the re-auction w ould be firstly 
applied to d isposition fees fo r arrears and instant taxes for arrears, and 
eventually , d istributed to the security  right holder (A rticle 80 Section 1
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Item 3 and A rticle 81 o f  the N TCA ). At the allocation process, the 
deposit paid by the form er purchaser w ould be separately reverted to 
the N ation C offers, excluding from  the allocation resources. It is 
applicable to the collection proceeding o f  local taxes and o ther utility 

bills w hich follow  the N TC A , thus the deposit that is not returned to 
a purchaser w ould be separately reverted to the com petent local 
governm ent or utility bill collection agency, regardless o f  the local tax 
o r utility bill o f  the issue.

O n the o ther hand, in the foreclosure proceeding under Civil 
E xecution A ct, if a purchaser authorized to buy the property subject to 
public auction defaulted the paym ent w ithin the designated tim e limit, 
the deposit for application fo r purchase paid by the purchaser is 
included into the allocation resources after the re-auction (A rticle 147 
Section 1 Item 5 o f  the C ivil Execution A ct), being allocated to 
execution creditors and real security  right holders along to the priority 
order and being returned to the ow ner o f  the property subject to the 
public auction, if  it is rem ained, w hereas the deposit is not retuned to 
the purchaser (A rticle 138 Section 4 o f  the C ivil Execution Act).

In public auction proceedings executed by governm ental agencies, in 
the case that the deposit o r the deposit for application for purchase 
paid by the purchaser is not retuned due to her default in m aking the 

paym ent, the ow ner o f  the property subject to the public auction and
security right holder in the public auction proceeding under the N TCA
may be in m ore d isadvantageous position in term s o f  property
interests, such as div idends, due to the reduction  o f  allocation
resources, w hen com pared to ones in the public auction proceeding 
under the C ivil Execution Act. It leads the issue w hether such 
difference in procedural regulation violates the principle o f  equality  o f 
A rticle 11 Section 1 o f  the C onstitution.

B. Principle o f Equality

1. Comparable groups

A 'defaulter or security  right holder' in public auction proceedings o f 
the N TC A  and an 'debtor o r security  right holder' in foreclosure 

proceedings o f  the C ivil E xecution Act, w ho have passive interests in
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the proceeding, are differently  treated by the law  w ith regard to the 
scope o f  the expiration  o f  an obligation and dividends, w ithout any 
option in a proceeding, separated  from  a tax cred ito r o r executive 
cred itor initiating each proceeding. Such differences in procedural rules 
betw een the tw o com parative groups raise the issue o f  equality .

2. Standard o f  review

In review ing the violation o f  the principle o f  equality , the 
C onstitutional C ourt applies the strict scrutiny w here the C onstitu tion  

especially  dem ands equality  (that is w here the C onstitution expresses 
factors that should not be grounds o f  d iscrim ination o r fields that 
should prohibit any discrim ination) and w here the related basic rights 
are substantially  infringed by the d iscrim ination , o therw ise, the 
C onstitutional C ourt applies the m oderate review  standard (see 19-1 
KCCR 335, 346, 2005H un-M al 144, M arch 29, 2007).

The d iscrim ination by the Instant Provision regards the scope o f 
property interests, w hich w ould be occurred by the d ifferen t form ation 
o f  dividend resources, depending on the final reversion o f  deposit paid 
by a purchaser, not an ow ner o f  the property subject to public 
auction. It is not the case w here the C onstitu tion  especially  dem ands 
equality o r the related basic rights are substantially  infringed. In 

addition, the ex tensive legislative d iscretion  is basically recognized in 
the area o f  collection  o f  delinquent taxes o r civil execution  procedure 
to satisfy bonds. Therefore, the review  standard o f  equality  in this 

case w ould be not the proportionality  standard, but the m oderate 
review  standard according to the principle against arbitrariness. The 
review  under the principle against arbitrariness focuses on the 
d iscrim ination w hether naturally  equal things are treated differently  or 
naturally d ifferent things are treated  uniform ly and the arbitrariness 

w hether the d iscrim ination lacks objective and reasonable grounds to 
justify  such discrim ination (see 15-1 K C C R  48, 59, 2001H ub-B a64, 
January  31, 2003; 17-2 K CCR 577, 612, 2003H un-K a8, D ecem ber 22, 

2005).

3. Review
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(A ) T he legal nature o f  public auction proceedings and deposits and 
discrim ination betw een them

A decision to sell properties in a public auction proceeding enters 
into a sales contract betw een a defaulter and purchaser offering the 
h ighest price (see G eneral Rule 75-0---2 o f  the N TCA ). A purchaser 
can devote the paid deposit for the public auction to the paym ent o f 

purchase (see G eneral Rule 65-0--1  o f  the N TC A ), and the 
nullification o f  the decision to sell due to the default o f  paym ent o f  a 
purchaser leads the cancellation o f  the contract o f  sales (see A rticle 
74 section 2 o f  the NTCA ). H ow ever, the deposit m ay be returned if 

the relationship  o f  quasi contract is not established due to the failure 
o f  decid ing the successful b idder (G eneral Rule 65-0---2) o r the 
decision to sell is cancelled  because a defau lter com pleted the paym ent 
o f  delinquent taxes prior to the paym ent o f  the purchaser, that are 
irrelevant to default o f  paym ent o f  the purchaser.

U nder the structure and operation system  o f  the relevant provisions, 
a public auction  o f  the N TC A  has the nature o f  the private sale 
contract betw een a defau lter and purchaser, executed by the O ffice o f 
D isposition on D efault as proxy, and the deposit o f  the Instant 
Provision is sim ilar to a penalty  for breach o f  contract that legalizes 
the condition o f  sales. A ccordingly, the forfeiture o f  deposit from  a 
purchaser in case o f  default w ould be justified , because a purchaser, 

assum ing that deposit will not be returned unless the rest o f  paym ent 
is com pleted  after the decision to sell, participates into the public 
auction by paying the deposit in p rio r so that he can receive the 
decision to sell, entering  into a sales contract that has a penalty 
condition with the defau lter through the O ffice o f  D isposition  on 
D efault as proxy.

The public auction o f  C ivil Execution A ct, generally , also  has the 
nature o f  a private sale contract, regarding the deposit fo r purchase as 

the legalized sale condition. The deposit fo r purchase has the sim ilar 
character to the penalty  condition  in private laws, as does the Instant 
Provision, on the ground that the legislative purpose that in tends to 
secure the fair and speedy process by preventing the reckless bidding 

o f  a purchaser and the structure that regards w hether the deposit to  be 
applied to the paym ent o r to be returned. A ccordingly, the deposit
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under N TCA  shall be deem ed to be identical to the deposit for 
purchase under C ivil Execution Act.

H ow ever, in the case o f  penalty condition o f  private sales contract, 
the forfeiture o f the penalty provided by a purchaser due to her 
default is based on a principle o f  reversion o f  the penalty  to a seller, 
in this context, the deposit fo r purchase under Civil Execution A ct is 

also included into the allocation div idends, assum ing to be reverted to 
an ow ner o f  property subject to auction, w ho is in position o f  a 
seller, if  the deposit is not returned to a seller for her default o f  
paym ent. H ow ever, the Instant Provision stipulates that the deposit that 
is penalty provided by a purchaser in characteristic  shall be reverted 

to not a defau lter w ho ow ns the property subject to auction, but the 
N ation Coffers. It treats identical subjects in a d ifferent w ay, raising 
the issue o f  w hether there are reasonable grounds in this 
discrim ination.

(B) The speedy and fair execution o f  tax bonds and reasonableness 
o f  discrim ination

It should  be considered w hether there are reasonable grounds o f  the 
discrim ination from  the perspective o f  the legislative purpose o f  the 
N TC A  that intends the speedy and fair execution o f  tax claim s.

First o f  all, the rapidity  o f  proceedings, intended by a deposit, does 
not relate to w here the deposit should be finally reverted. A deposit 
enforces a purchaser to pay the price under the condition that a 
deposit may not be returned if defaulted. Further, the decrease o f  
div idends by reverting o f  deposits to the Nation C offers may obstruct 
the fair execution o f  tax credits that com m ence the proceeding, 
especially  if  there are security rights w hich have priority over the tax 
bonds.

I f  the Legislature intends to accom plish thoroughly the specific tax 
burden o f  individual tax payers, set by the com petent taxation act 

w hich is enacted through several policy considerations such as the 

realization o f  econom ic ju stice  by taxation, the taxes in arrear may not 
be paid by the resources w hich are not the property o f  the defaulter, 
but are provided by a third party o f  a proceeding. N onetheless, the 
N TC A  is basically a procedural law intending the speedy and efficient

5 6  -



E -

execution o f  standardized and large tax bonds; and the Fram ew ork Act 
on N ational Taxes and other relevant A cts are in charge o f  the public 
interests o f  tax bonds, such as the priority o f  tax, and the substances 
reflecting o ther policy considerations. Further, it is unusual to perm it 
the priority , w hich is given to tax, to o ther bonds regulated to be 
collected according to the N TC A  by individual A cts, such as social 

insurance, allotm ent, penalty surcharge, claw back, com pensation, 
adm inistrative penalty , fee collection cost, or royalties in addition to 
the tax bonds such as national tax o r local tax. W hether individual 
A cts stipulate to apply the proceeding o f  N TCA  depends on the
self-execution in the proceeding, w ith the consideration o f  special 
circum stances - for exam ple, the public interests, quantity, collectivization 
o f the instant right to claim  - and the technical fitness o f  sim plified 
and rapid collection (See 17-2 K CCR 577, 599-600, 608-09,
2003H un-K a8, D ecem ber 22, 2005). Besides, every bond collected 
according to the N TC A  as stipulated in individual A cts is not 
necessarily  related to the econom ic ju stice , so is tax. T herefore, it 
would not coincide w ith the position o f  the N TCA  as a procedural
law regarding the adm inistrative collection  to establish  the 

discrim inatory  purpose that the resources provided by the third party 
shall never satisfy the bonds initiating the proceeding, by prescribing
differently  the system  w ith the character o f  penalty condition.

A s a result, the d iscrim inatory  treatm ent o f  the Instant Provision 
stipulating the reversion o f  deposit to the N ation C offers, instead o f  a 
purchaser, lacks reasonable grounds under the legislative purpose o f  
the N TC A  intending the speedy and fair execution o f  tax bonds.

(C) T he purpose o f  self-execution and respecting private transaction

The proceeding o f  disposition  on default under the N TCA  perm its 

the self-execution to adm inistrative agencies, d ifferentiating  from  the 
proceeding under C ivil Execution A ct, in order to execute the
collection o f  tax bonds that are usually m assive and standardized in a 
rapid and fair way. A ccordingly, the proceeding o f  d isposition on 

default under the N TCA  progresses as an adm inistrative disposition 
w ithout going through the trial o f  court. In principle, it grants the 
attachm ent the priority  in dividends, unlike the real property auction
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under C ivil Execution A ct, d iscounting  the request to d iv idends o f  

general private creditors.
H ow ever, there are few d ifferences betw een a delinquency 

disposition proceeding and civil execution proceeding in the basic 
progress that seizes the property o f  debtors, liquidates, and allots with 
the enforcing  pow er o f  the governm ent authority  against the default on 

m onetary obligation. A uction proceedings basically  intend the 
liquidation, securing the exchangeability  o f  the subject property, and 
the liquidation o f  the property assum es the private transaction , that is 
sales contract in our legal system . A ccording to the enactm ent report, 
the harm ony w ith the Civil A ct and the C ivil P rocedure A ct and the 
protection o f the right to property are the main purpose o f  the NTCA, 
w hich w as enacted by A ct No. 819 on D ecem ber 8, 1961 and 
repealed the form er N TC A  enacted by Act No. 82 on D ecem ber 20, 
1949. T herefore, under the principles o f  the protection o f  private 
property, party autonom y, and prohibition  o f  excessive restriction 
according to the ru le o f  law, private transactions should be respected 
at m ost, at least in the process o f  liquidation o f  the subject property, 

w hen creating proceedings o f  delinquency disposition  and civil 
execution that assum e the enforcing pow er o f  governm ent authorities 
fo r the execution  o f  credits in the area o f  private transactions.

U nder these considerations, the recognition o f  the self-execution o f  
tax bonds w ould intend that the Nation can initiate the proceeding and 
have the priority  in collecting  claim s w ith the exchange value o f  
liquidated properties, not allow ing that a person w ho initiates a 
proceeding can acquire additional interest, in addition to the instant 
bonds and proceeding costs, during the process o f  foreclosure. 
T herefore, the Instant Provision that stipulates the reversion o f  deposit 
to the N ation C offers lacks the legitim acy that is required in the 
creation o f  the procedure o f  d isposition on default because it abuses 

the self-execution o f  the N ation, acquiring  the excessive interests.

(D ) Sub-conclusion

T he Instant Provision differentiates, in procedure, deposit o f  the 
N TCA  that is the legalized condition o f  sales as a penalty  for breach 
o f  contract from  the deposit for application for purchase o f  the Civil
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Execution Act despite  these are identical in nature. T herefore, it 
unreasonably discrim inates against defaulters and security right holders 
under the N TC A  in favor o f  execute debtors and security  righ t holders 
under the C ivil E xecution A ct, from  the perspective o f  property rights, 

thereby infringing the constitutional principle o f  equality.

IV. D ecision  o f  Incompatibility with the Constitution

A. The Instant Provision violates the principle o f  equality  because it 
regulates the deposit to be finally reverted to the N ation Coffers. 

N evertheless, it is no t unconstitutional to stipulate the legal condition 
that does not allow  the return to a purchaser on default as penalty  for 

breach o f  contract. B esides, the unconstitu tionality  o f  the Instant 
Provision is extracted from  the unfair discrim ination in the process o f 
creation o f  resources, w hich is specifically  the liquidation o f  subject 
properties during the proceeding o f  d isposition on default. It is w ithin 

the legislative d iscretion  to decide w hether deposit shall be applied  to 
the grounding tax claim  in prior or according to the priority  order o f 
security  right holders as in civil execution proceedings.

A ccordingly, if  we declare unconstitu tionality  o f  the Instant 
P rovision, w hich shall nullify  the effect o f  the provision, deposit 
w ould loose its ow n substance rules that enforce the obligation o f 
paym ent o f  purchasers subject to the condition  o f  forfeiture o f  som e 
am ount as a legalized condition  o f  sales o f  penalty for breach o f 
contract. In that case, deposit should be returned  to a purchaser if  the 
decision to sell is cancelled  due to the defau lt o f  paym ent. In
addition, legal vacuum  w ould be occurred from  the perspective o f
regulations regarding the deposit that is not returned to a purchaser, 

even though only the part o f  reversion to the N ation C offers is 
declared to be unconstitu tional, separated  from  the part o f  the
forfeiture o f  deposit from a purchaser. The provision with regard to
allocation  resources. A rticle 80 Section 1 o f  the N T C A , does not 
regulate deposit; and it is w ithin the d iscretion  o f  the legislature to 
decide w hether the deposit should be devoted to tax claim s or 
d istributed  in accordance w ith the priority  o f  credits w ith regard to 
security  right holders, w hich cannot follow  the C ivil E xecution Act.
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B. It leads that the Instant Provision includes both the constitutional 

part and the unconstitutional part in a single phrase, and the 
Legislators should decide the final d istribution  priority, assum ing  the 
deposit shall be neither retim ed to a purchaser nor reverted to the 
Nation Coffers. T herefore, we declare that this provision is 
incom patible w ith the C onstitu tion, urging the L egislature to revise the 
provision w ithin a certain period due to the unconstitu tionality  w hile 
the perfunctory retention is m aintained. G overnm ent agencies, courts 
and m unicipalities shall suspend the application o f  the provision until 
the enforcem ent o f  the revised legislation to prevent the further 
reversion to the N ation Coffers.

Because there are A rticle 65 Section 1 o f  the N TC A , stipulating 
deposit, and the Instant P rovision, even though its retention is 
perfunctory, the deposit paid by a purchaser as required by the 
procedure o f  d isposition on default w ould not be retim ed in the case 

o f  the default o f  paym ent. H ow ever, the final d istribution order is not 
determ ined due to the suspension o f  the Instant Provision. T hus, the 
procedure w ould proceed according to the law, w hile storing the 
deposit that w ould be eventually  d istributed  when the law is revised. 
If  the Legislature does not revise the Act w ithin the tim e designated 
by the C onstitutional C ourt, the Instant Provision shall loose its effect.

V. Conclusion

W ith these considerations, we decide that the Instant Provision 
should be declared to be incom patible w ith the C onstitu tion  due to its 

unconstitutionality . The Instant Provision shall loose its effect from  
January 1, 2010 if it is not revised by the legislature until D ecem ber 

31, 2009, and courts, governm ental bodies and m unicipalities shall 
suspend the application  o f  this provision until the revision by the 
legislature, as decided in the H olding. Participating Justices reach a 

consensus in delivering this decision, except the below  partial 
unconstitutional opinion o f  Justice C ho D ae-hyen.

VL Opinion o f  Partial Unconstitutionality o f  Justice Cho Dae-hyen

The "reversion to the N ation Coffers" prescribed in the Instant
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Provision consists o f  the part o f  'forfeiture ' stipulating  that deposit 
shall not be returned to a purchaser and the part o f  'nationalization ' 
stipulating that deposit shall be reverted to the N ation C offers. I think 
the forfeiture part is not unconstitu tional, w hereas the nationalization 
part is unconstitutional.

T he O ffice o f  D isposition on D efault exercises the disposition rights 
as a proxy in the public auction o f  the procedure o f  d isposition on 
defau lt under the N TCA , and the decision to sell creates a sales 
contract betw een an ow ner o f  the subject property and a purchaser.
T he deposit paid for the subject property during the public auction  o f
the procedure o f  d isposition on default is reverted to the ow ner o f  the 
subject property, not the O ffice o f  D isposition on D efault. The O ffice 
o f  D isposition on D efault is only perm itted to devote the paym ent, 
w hich w ould be reverted to the ow ner o f  the property subject to the 
public auction, to the tax claim s in arrears, as a course o f  seizure.

A rticle 65 o f  the N TC A  stipulates that m ore than 10 percentages o f 
the sale price may be returned as deposit in the proceeding o f public 
auction, if  it is needed. It intends to prom ote the effectiveness o f 
public auction by creating the condition  o f  deposit as A rticle 398 
Section 4 o f  the Civil Act. I f  a purchaser o f  a property subject to the 
public auction in the procedure o f  d isposition on default does not 
m ake the paym ent, it w ould cause the default o f  paym ent o f  the 
public auction, hindering the purpose o f  the procedure o f  disposition 
on default (the collection o f  tax in arrears). T his Instant Provision, 
specifically  the part o f  'forfeiture ', does not allow  the return o f  deposit 
because it is the sanction for the default o f  the paym ent o f  the 
purchaser, im plying the constitu tionality  for the effect o f  the deposit 
condition to secure the execution o f  public auction.

H ow ever, the Instant Provision further states to revert the deposit, 
w hich is not returned to a purchaser, to the Nation Coffers.

D eposit is a part o f  a proceeding o f  disposition on default.
How ever, it m ay be reverted to a seller (ow ner o f  properties subject
to public auction), in the case o f  the breach o f  contract o f  a 
purchaser as a penalty o f  public auction. T herefore, deposit shall be 
deem ed as the "paym ent" o f  A rticle 80 Section 1 Item 3 o f  the 
N TC A  if it is forfeited  because o f  the defau lt o f  a purchaser, which 
cancels the decision to sell. It leads the conclusion that the deposit 
shall be devoted to public auction fees, tax claim s in arrears, and
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security rights, as included in the allocation resources o f  A rticle 80
Section 1 o f  the N TC A  as a part o f  public auction, in accordance
w ith A rticle 81 o f  the NTCA.

The forfeited deposit should be reverted to an ow ner o f  properties 
subject to public auction, and there are no reasons to be reverted  to 
the N ation Coffers. Even if a purchaser defaults the paym ent o f  public 
auction, causing  delay in the collection  o f  tax claim s in arrears, the 
deposit should not be reverted to the N ation C offers for the delay o f 
the collection o f  tax claim s because additional charges shall be
collected fo r reim bursing the dam ages from  the delay. Therefore, the 
part o f  nationalization o f  the forfeited deposit o f  the Instant Provision 
infringes on the property rights o f  the ow ner o f  properties subject to 
public auction because the provision m andates the deposit to be 
reverted to the Nation C offers w ithout reasons despite it should be
reverted to the ow ner o f  properties subject to public auction.

T herefore, the part o f  nationalization o f  the forfeited deposit o f  the 
Instant Provision, excluding from  the allocation resources o f  A rticle 80 
Section 1 o f  the N TC A  should be decided to be unconstitutional
because it infringes the property rights o f  the ow ner o f  properties
subject to the auction w ithout reasons. H ow ever, the part o f  the 
forfeiture o f  deposit from  a purchaser should not be declared to be 
unconstitutional because o f  its constitu tionality . The m ajority opinion 
that declares the entire Instant P rovision, including both the 
nationalization part and forfeiture part, to be unconstitu tional and to be
suspended w ould exceed the scope o f  constitutional review  in that it
declares the constitutional part to be unconstitutional and to be 
suspended. In addition, there w ould be no legal vacuum  if deposit, 
forfeited in case o f  lapse o f  the nationalization  part o f  the Instant 
Provision, is understood as proceeds from  a sale o f  A rticle 80 Section 
1 Item  3 o f  the NTCA.

Justices Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyen, Kim Hee-ok, Kim Jong-dae (No signature due to the 
business trip abroad), Min Hyeong-ki, Lee Dong-heub, Mok 
Young-joon, Song Doo-hwan

[A ttachm ent] (intentionally omitted)
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4. W artime R einforcem ent M ilitary Practice o f  2007 Case

[21-2(B) KCCR 769, 2007Hun-M a369, May 28, 2009]

Q uestions Presented

1. W hether, the decision o f  respondent. President, (hereinafter, the 
"Instant D ecision") to operate the w artim e reinforcem ent practice o f 
2007 (hereinafter, the "Instant M ilitary Practice"), a K orea-U .S. jo in t 
m ilitary practice belongs to an executive decision

2. W hether the right to peaceful livelihood is constitutionally  
guaranteed basic right

3. The precedent in w hich the right to peaceful livelihood was 
acknow ledged as constitu tionally  guaranteed basic right w as overruled

Sum m aiy o f  the D ecision

1. The K orea-U .S. jo in t m ilitary practice has been annually  operated 
since K orea-U .S. jo in t m ilitary headquarter w as established in 1978 
and subsequently  the M em orandum  o f  U nderstanding on K orea-U .S. 
Joint M ilitary Practice w as exchanged on February 15, 1979. The 
Instan t M ilitary Practice, w hich w as approved by respondent on M arch 
o f  2007, is the representative jo in  m ilitary practice and therefore 

cannot be regarded as an executive decision w hich is not subjected to 

jud icia l review  by being a h igh-level political decision regarding 
national defense.

2. Pacifism , as asserted by com plainants as the right to peaceful 
livelihood, is the goal and spirit o f  the C onstitu tion and therefore is 
nothing m ore than absolute concept. N ot enum erated in the 
C onstitu tion as the basic right, the right to peaceful livelihood does 
not m eet the reality as concrete right and therefore cannot be 
acknow ledged as a new  right. Therefore, it is not the right guaranteed 
by the C onstitution.

3. P reviously, on February  23 2003, the C onstitutional C ourt held 
that 'the right to peaceful livelihood is the basic right acknow ledged 
under the A rticle 10 and A rticle 37 (1) o f  the C onstitution and thus
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bestow  a citizen the right to request state not to draft to aggressive 
w ar and provide peaceful livelihood in 2005H un-M a268. The 
precedent, therefore, will be overruled.

Concurring O pinion o f  Justice K im  Jong-dae

The basic right cannot be sought w ithout the existence o f  a state. 
The existence o f a state is threatened in case o f  war. O ur C onstitution 
denies any kind o f  aggressive w ar and pursues peace as an im portant 

norm . T herefore, it is a natural conclusion that the state's function is 
aim ed to peace not a w ar under our basic constitutional principle. 
Here, how ever, peace does neither m ean a state being conquered by 
another state to avoid a w ar nor provide any rationale to relinquish 
m ilitary practice to prepare for a possib le war. For this reason, the 
right to peaceful livelihood raised by com plainants cannot be regarded 
as an independent right w hich m ay deter the m ilitary practice for 
possible w ar w hile it may rem ain conceptualized  under the above 
explained context.

Concurring Opinion o f Justice Cho Dae-hyen, Justice M ok Young-joon, 
Justice Song Doo-hwan

T he basic rights o f  citizens exist contingent upon the existence o f  a 
state and its basic orders o f  liberal dem ocracy. Even for the citizens'

basic rights, it is unavoidable to conduct a w ar and o ther m ilitary
operation to protect land and citizens and to defend liberal dem ocracy. 
Therefore, a state is allow ed to: 1) im pose the m ilitary duty on its
citizens; 2) organize and m aintain m ilitary force; and 3) conduct
m ilitary practices for the above m entioned purpose. Y et, a state is not 
allow ed to dem and citizens to jo in  a w ar o f  aggression w hich destroys
the w orld peace because it defeats the abovem entioned purpose.
D rafting people to a w ar and leaving them  under the threat o f  terror
are against the duty o f  a state prescribed in the A rticle 10 o f  the

C onstitu tion because the freedom  from  an aggressive war, terror and 
m ilitary operation is the basic prem ises to m aterialize hum an dignity , 
value and the right to pursue happiness. Therefore, citizens have the
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right to dem and peaceful livelihood free from  the draft to an 
aggressive w ar and the threat o f  ten o r. T his right, although not 
enum erated  in the C onstitution, is a constitu tionally  guaranteed basic 
right. It is a concrete right w hich can be sought in a stale.

N evertheless, we do not find that the Instant M ilitary Practice can 
possibly infringe upon citizens' right to peaceful livelihood. This 

com plaint fails to state the possib ility  o f  violation o f  basic rights and 
therefore lacks the justic iab ility . For this reason, this com plain t should 
be d ism issed for lack o f  justiciability .

Supplementaiy Opinion to Concurring Opinion o f  Justice Cho Dae-hyen

T o seek happiness, d ignity  and value, hum an should be able to live 

peacefully free from  the threat to life and body. As such, "the right 
and freedom  to live peacefully free from  the threat to life and body" 
may be nam ed as the right to peaceful livelihood. Even if  the right to 
freedom  o f  life and body is guaranteed as basic right, in addition, the 
right to live and the freedom  o f  life should be recognized as basic 
right.

The right to peaceful livelihood may be restricted for necessary 
national security and public order. Yet, if  a m ilitary practice is for 
aggressive war, it is against the A rticle 5 ( I ) o f  the C onstitution 
w hich pursues the w orld peace and denies any aggressive w ar and 
therefore cannot be justified  as a reason to infringe upon the right to 
peaceful livelihood.

Parties

C om plainant
Lee, O -ja e  and 97 others (as show n in appendix)

R epresented by C hang K yung-ook and one o ther attorney 
D onghw a Law  Firm , A ttorney in C harge: C ho Y oung-sun 

Sanha Law  Firm , A ttorney in C harge: К  w on Jong-ho 
D uksoo Law  Firm , A ttorney in C harge: Choi B yung-m o and two
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others
H ankyul Law  Firm , A ttorney in C harge: Park Joo-m in
Jungpyung Law Firm , A ttorney in Charge: Kim Seung-kyo and one
other

R espondent
President

H olding

This com plaint is dism issed

R easoning

L Introduction o f  the Case and Subject Matter

A. Introduction o f  the Case

1. O n M arch 6, 2007, K orea-U .S. Jo int M ilitary H eadquarter 
announced that it w as going to operate a jo in t m ilitary practice nam ed 
as "RSO I (R eception, Staging, O nw ard M ovem ent, and In tegration) 

practice o f  2007" and a related jo in t practice nam ed as "FE (Foal 
Eagles)" from  M arch 25, 2007 to M arch 31 throughout the K orean 
territory. A ccording to the Join t M ilitary  H eadquarter, the jo in t m ilitary 

practice, as a defense oriented  exercise, is aim ed to im prove the 
defense capability  o f  Join t M ilitary H eadquarter from  outer aggression.

2. RSOI practice has been an annual jo in t/com bined  com m and-post 
exercise. It is the m ilitary practice in anticipation o f  a w ar to secure 
m ovem ent route and to establish  the procedure o f  the U .S. force's 

m ovem ent from  landing in K orean soil to pushing to the frontline as 
well as the K orean force's support system  and m obilization.

Foal Eagles has also been an annual m ilitary since 1961. As the
theater-w ide jo in t and com bined field train ing exercise, it focuses on 
m ilitary practice in anticipation o f  the infiltration o f  the N orth Korean
special force into the South K orean rear line. It also  covers arm y
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corps' field  practice, transfer line o f  w ar supplies and o ther practices. 
S ince 2002, it has been com bined  with RSO I and operated  under the 
nam e o f  RSO I/FE.

3. The Instant M ilitary Practice has been operated  annually  pursuant 
to the K orea-U .S. M utual D efense T reaty  and has been notified to 
N orth K orea through U .N  O ffice each year.

4. On M arch 22, 2007, com plainants filed this constitutional 
com plaint. They claim  that the Instant M ilitary Practice, as a 
preem ptive attack practice, increases the possibility  o f  w ar in the 

K orean peninsula and threatens the peace o f  N orth A sia as well as 
the w orld and, further, infringes upon com plainants' right to peaceful 
livelihood.

B. Subject Matter o f  Review

C om plainants claim  that the fo llow ing tw o factors are the exercise 
o f  governm ent pow er w hich infringes upon their right to peaceful 
livelihood: 1) R espondent as a com m ander-in -ch ief decided to operate 
the Instant M ilitary Practice; and 2) accordingly , the M inister o f  the 
D efense D epartm ent conducts and supervises the Instant M ilitary 

Practice. Y et, the Instant M ilitary Practice, resulting from  respondent's 
exercise o f  pow er to com m and m ilitary, is m ere a factual act 
com m itted  pursuant to K orea-U .S. Jo int M ilitary. It cannot be regarded 
as the de facto exercise  o f  governm ental pow er w hich creates some 
types o f  duty and action to com plainants by itself.

For this reason, w e will lim it the subject m atter w ithin the issue o f 
w hether the Instant D ecision infringes upon com plainants' right to 
peaceful livelihood.

П. Arguments o f  the Complainants and Related Bodies

A. Complainants' argument

The Instant M ilitary  Practice is palpably  a preem ptive attack  practice 
against N orth K orea under a specific m ilitary cam paign strategy and
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therefore against the Pream ble (peaceful reunification, perpetual world 
peace), the A rticle 4  (peaceful reunification policy), and the A rticle 5 
(contribution to w orld peace, denial o f  aggressive w ar) o f  the 
C onstitution.

Further, respondent violates the duty to uphold the C onstitution 
(A rticle 66 (2)) by exercising the pow er to com m and m ilitary. 

A ccordingly, the M inister o f  the D efense D epartm ent, the C hairm an o f 
the Joint C hiefs o f  Staff, the C hiefs o f  the G eneral S ta ff and the 
C h ief o f  M arine C oip  exercise their pow er to conduct and supervise. 
In result, the K orean governm ent participated in the Instant M ilitary 

Practice. The Instant M ilitary Practice increases the possib ility  o f  w ar 
in the K orean territory w hich rem ains under the arm istice. It also 
threatens the peace o f  the north-east A sian region as well as the 
w orld. It, further, creates a stum bling block to the execution and 
enforcem ent o f  the agreem ent o f  February  13 to com ply with the Joint 
A greem ent o f  Septem ber 19 m ade by participating countries in the 
third conference o f  the Fifth Six-Party talk. It, therefore, is the 
exercise o f  pow er w hich aggravates the north-south confron tation  and 

deters the exchange, cooperation and reconciliation o f  the north and 
the south. C om plainants thereby claim  the Instan t M ilitary  Practice 
infringes upon their right to peaceful livelihood guaranteed by the 
A rticle 10 and 37 (1) o f  the C onstitution.

B. Respondent's Argument

N o argum ent w as presented

C. The opinion o f  the M inister o f  D efense Department

(intentionally omitted)

Ш. Review on Justiciablility

A. W hether the Instant D ecision constitutes executive action

The executive action is the high level o f  political decision w hich is 
not subjected to judicial review  in general because it should be
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respected. Therefore, the executive and legislative decision should 
rather be respected because they involve the issues w ith high level o f  
political decision such as those w hich affect national interest and 
citizens' interest and therefore should be decided in anticipation o f  the 

fu ture (See 16-1 K CCR 601, 606, 2003H un-M a814, April 29, 2004).

Yet, we do not find that the Instant D ecision belongs to executive 
decision. T he K orea-U .S. jo in t m ilitary practice has been annually 
operated  since the K orea-U .S. jo in t m ilitary headquarter was 
established in 1978 and, subsequently , the M em orandum  o f 
U nderstanding on K orea-U .S. Joint M ilitary Practice w as exchanged on 
February 15, 1979. The Instant M ilitary Practice, w hich w as approved 
by respondent on M arch o f  2007, is the representative jo in  m ilitary 
practice and, therefore, particularly  at this tim e, cannot be regarded as 
executive decision w hich should not be subjected  to judicial review  by 

being a high level o f  political decision regarding national defense.

B. W hether the right to peaceful livelihood is the basic right 
guaranteed by the Constitution

1. O ur C onstitu tion  prom ulgates "the peaceful reunification o f  a 
country" and "perpetual w orld peace" in Pream ble, peaceful 
reunification policy in the A rticle 4  o f  the C hapter 1, General 
Provision, contribution to w orld peace and denial o f  aggressive w ar in 
the A rticle 5 (1) and respect tow ard the international law in the 
A rticle 6 (1) o f  the C onstitution. Yet, the sam e C onstitu tion  does not 
prescribe the separate "right to peaceful livelihood" as a basic right in 
the C hapter II, R ights and D uties o f  C itizens. T herefore, the issue o f 
w hether "right to peaceful livelihood" is constitu tionally  guaranteed 
basic right is the issue o f  w hether this right should be acknow ledged 

as constitutional right not enum erated  in the C onstitution.

2. A ccording to the norm  o f  "peace" in Pream ble and the C hapter I, 
G eneral Provision, our C onstitu tion  clearly  pursues the ideology and 

goal that we deny aggressive w ar, work for the peaceful reunification 
o f  a country and m ake efforts to m aintain perpetual peace o f  the 

world. Therefore, it is an undeniable duty o f  a state to provide the
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condition under w hich citizens enjoy the m axim um  capacity  o f

constitu tionally  guaranteed basic rights, hold hum an dignity  and value 
and live peacefully  free from  w ar and terror.

D espite pacifism  is the goal and spirit o f  the C onstitu tion, how ever, 
it does not directly create citizen 's individual right to peaceful 
livelihood. In order to acknow ledge a basic right not enum erated  in 
the C onstitution, first, we should find the special need fo r the right. 

A dditionally , the scope o f  the right (scope o f  protection) should be
relatively clear so that the right retains the pow er to dem and its
contents o f concrete substance from  the subjected person or entity.

Finally, it should be the concrete right o f  w hich legal resort can be
sought through court proceeding in case o f  violation.

If  we recognize the right to peaceful livelihood as a basic right, the 

substance o f  the right will be found in "subjects regarding aggressive 
war" because "peace w ithout w ar no m atter w hether it is an 
aggressive w ar o r defensive war" can be achieved not by individual 

country 's effort but global cooperation for peaceful w orld order. 
Further, it is because our C onstitution denies aggressive w ar only 
w hile prescrib ing the principle o f  w orld peace. Therefore, w hat may
be the substances o f  the right to peaceful livelihood are: 1) "the right
not to be drafted  to a w ar o f  aggression"; and 2) "the right to seek
to cease the exercise o f  governm ental pow er w hich creates the grave 
fear by being used for w ar preparation such as m ilitary practice for a 
w ar o f  aggression, building a m ilitary base and m anufacturing/im porting 

the w eapon o f  destruction. H ow ever, it is d ifficult to d ifferen tiate an 
aggressive w ar from  a defensive one. In m ost cases, w hether a w ar is 
aggressive may be highly a political question w hich the Judiciary 
should reserve its pow er to review  (See 16-1 K CCR 601. 607, 

2003H un-M a814, April 29, 2004)
It is hardly d ifficult to nam e the ordinary m ilitary practice, building 

m ilitary bases, the m anufacture and im port o f  arm s and the expansion 
o f  arm s during peace tim e as the preparation for "aggressive war". 
Since it is difficult to verify the nature o f  "aggressive nature" and 
"grave fear", we cannot see any practical protection by prohibiting  the 
exercise o f  governm ental act under the nam e o f  the right to peaceful 
livelihood. For these reasons, we hold that, not enum erated  in the 
C onstitution as the basic right, the right to peaceful livelihood does
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not m eet the reality  as concrete right and therefore canno t be 
recognized as a new  right.

3 . T he origin o f  the peaceful livelihood may be traced to "the right 

to live in peace" in the second paragraph o f  the Pream ble o f  the
Japanese C onstitution. G iven this language, the academ ic circle and the 

low er courts in Japan recognized this right as basic right. Yet, the 
Suprem e C ourt o f  Japan did not recognize this right as a basic right 
despite the fact that the A rticle 9 o f  the Japanese C onstitution 
separately prescribes the relinquishm ent o f  w ar and the denial o f 
m ilitary pow er and the denial o f  the right to fight the w ar in addition 
to "the right to live in peace" in Pream ble o f  the C onstitution.
T hereby, the Suprem e C ourt o f  Japan denied the potential nature o f 

substantial basic right o f  the right to peaceful livelihood.
O ur C onstitution does not have such direct m andates regarding the 

right to peaceful livelihood as Japan and rather prescribes such 
languages as "peaceful reunification", "w orld peace", "global peace" 
and "denial o f  aggressive war". S ince we held that, not enum erated  in 
the C onstitu tion as the basic right, the right to peaceful livelihood
does not m eet the reality as concrete right and therefore cannot be
recognized as a new  right, we cannot easily  recognize the right to
peaceful livelihood as the constitu tionally  guaranteed basic right m erely 

based on several languages in Pream ble and G eneral Provision o f  the 
C onstitu tion  as well as the A rticle 10 and 37 (1) o f  the C onstitution. 
For the sam e reason, G erm any does not facilitate the discussion on
this issue both in academ ic and practical field  although they have
stronger provisions regarding peace in their Basic Law  than we do in 
our C onstitution.

4. Pacifism , as asserted by com plainants in the nam e o f  the right to 
peaceful livelihood, is the goal and spirit o f  the C onstitu tion  and
therefore is nothing m ore than absolute concept w hich cannot be
construed as an individual concrete right creating the right to dem and
not to be drafted to an aggressive w ar and to have a peaceful
livelihood. F o r this reason, the right to peaceful livelihood is not a
constitu tionally  guaranteed basic right.
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C. Sub-conclusion

T his com plain t prem ised by the infringem ent o f  right to peaceful 
livelihood is unjustified  w ithout the need fo r the further review .

IV. Conclusion

W e dism iss this com plaint for lack o f  justic iab ility  and further hold 
as follows.

Previously on February  23 2003, the C onstitu tional Court held that 
'the right to peaceful livelihood is the basic right acknow ledged under 

the A rticle 10 and A rticle 37 (1) o f the C onstitution and thus bestow 
a citizen the right to request governm ent not to draft to an aggressive 
w ar and to allow  them  to enjoy peaceful livelihood in 
2005H un-M a268. T he precedent, therefore, will be overruled.

Concurring Opinion o f  Justice Kim Jong-dae

As I concur to the m ajority opinion that the right to peaceful 
livelihood is not constitutionally  guaranteed concrete basic right, I
further give my opinion regarding 'w ar and basic right'.

A . The basic right is created w hen the C onstitu tion  acknow ledges a 
certain legal interest as basic right and thereafter protects the right. 
T he concept o f  basic right m ay not rem ain apart from  the 
C onstitution. The C onstitu tion is prem ised by the existence o f  a state 
and therefore the basic right cannot be conceptualized apart from  the 
existence o f  a state. Therefore, the existence o f  a state is the basis o f 

the basic right and it is the prem ise to the guarantee o f  the basis 
right.

The existence o f  a state is threatened w hen a w ar erupts. A w ar is 
the fight for life against an enem y state (including anti-state 
organization o r de facto state). D epending on the result o f  a w ar, the 
existence o f  a state and citizens' basic rights may not be prom ised.
T herefore, only the existence o f  a state by e ither a victory o r an
arm istice may w arrant the C onstitution and  basic rights. Today, under 
a com plex w orld order, a w ar may erupt a t a sudden tim e under the
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pretext o f  a state's interest and subjective justifica tion  and therefore
m akes it d ifficult w hether a w ar is an aggressive one or a defensive 
one in its nature.

As such, a w ar as an em ergency situation, once started, determ ines 
the existence o f  a state depending on the result regardless o f  the 
origin o f the war. Therefore, a state should not be negligent in the 
preparation o f  w ar with continuous m ilitary practice. In this regard,

President as a com m ander-in-chief, ow ing the constitutional duty o f 
independence o f  preservation o f  the state 's territory, continuation o f  a 
state and protection o f  the C onstitution, should reinforce the mental
pow er o f  the m ilitary to the m axim um  level for defense o f  a country 
w ith ongoing m ilitary practice and the expansion o f  arm s in 
preparation o f  w ar w hich may erupt at any time.

B. T he Instant D ecision o f  respondent is aim ed to defeat the enem y 
with ally force in anticipation o f  a war. W hen a m ilitary practice
needs to be operated  to protect citizens' life and basic rights from 
w ar, it necessarily  creates the restriction o f  basic rights. Y et, this

restriction cannot be a legal basis to request the prohibition o f  the 
state 's m ilitary practice based on the com plainants' basic right (the 
right to peaceful livelihood).

O ur C onstitution denies any kind o f  aggressive w ar and pursues
peace as an im portant norm . Therefore, it is a natural conclusion that 
the state 's function is aim ed to peace not a w ar under our basic
constitutional principle. Here, how ever, peace does neither mean a 
state being conquered by another state to avoid a w ar nor provide any 
rationale to relinquish m ilitary practice to prepare for a possible war. 
For this reason, the right to peaceful livelihood raised by com plainants 

cannot be regarded as an independent right w hich m ay deter the
m ilitary  practice for possible w ar w hile it m ay rem ain conceptualized  

under above m entioned such context.
Those w ho propose the right to peaceful livelihood understand this 

right as "the right to request a state to guarantee citizens not to be 
drafted to an aggressive w ar and to enjoy peaceful livelihood". Y et, as 
w e pointed out above, it is d ifficult to d istinguish an aggressive w ar 
from  a defensive one in its nature and, further, such conceptualization 
is d ifficult to m ake. U nder the circum stances, those w ho propose the
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right to prohibit p reparatory  m easure in anticipation o f  w ar under the 
am biguous notion o f  "aggressive war" clearly  ignore the special nature 
o f  w ar w hich erupts unpredictably  and creates devastating inhum ane 
effects unless they propose im m ediate surrender in any kind o f  war.

C. O ur C onstitu tion prom ulgates peace as an im portant notion and 
denies aggressive war. Therefore, a state 's function should be aim ed to 

peace not war. Here, how ever, peace does neither m ean a state being 
conquered by another state to avoid  a w ar nor provide any rationale 
to relinquish m ilitary practice to prepare for a possib le war.

For this reason, the right to peaceful livelihood raised by 
com plainants cannot be regarded as an independent right w hich may 
deter the m ilitary practice for possib le w ar w hile it m ay rem ain 
conceptualized under the context.

Concurring Opinion o f  Justice Cho Dae-hyen, Justice M ok Young-joon, 
Justice Song Doo-hwan

U nlike the m ajority opinion, we believe that 'the right to peaceful 

livelihood' is citizens' constitutional basic right. Therefore, we state a 
separate concurring opinion as we find that citizens may file 
constitutional com plain t fo r the infringem ent o f  their right to peaceful 
livelihood.

A. Constitutional Provision

In its Pream ble, our C onstitu tion  prom ulgates that "   the
R epublic o f  K orea ....... pursuant to the obligation for peaceful
reunification ....... contributes tow ard the w orld peace and the com m on
prosperity  o f  m ankind ....... " Further, in the A rticle 4, the C onstitution
prescribes that " .......  builds the policy o f  peaceful reunification
pursuant to the principle o f  freedom  and dem ocracy."

In the A rticle 5 (1), the C onstitu tion enum erates 'peace' to be one 

o f  the h ighest values in our C onstitution by prescrib ing that "the
Republic o f  K orea m akes efforts to m aintain the global peace and 
denies aggressive war".

A dditionally , the A rticle 10 o f  the C onstitu tion  prescribes that "all
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citizens shall be assured o f  hum an value and dignity and have the 
right to pursue happiness. It shall be the duty o f  the state to confirm  
and guarantee the fundam ental and inviolable hum an rights o f 
individuals". H ereby, the C onstitu tion  guarantees citizens' right to keep 
hum an dignity  and value and the right to pursue happiness.

Further, the A rticle 37 (1) o f  the C onstitution prescribes that 
"freedom s and rights o f  citizens shall not be neglected on the grounds 
that they are not enum erated  in the C onstitu tion". H ereby, the
C onstitu tion  prom ulgates that, w ith respect to constitu tionally  protected 
rights, the C onstitu tion  shall protect the basic rights even if they are 
not enum erated in the C onstitution.

B. The meaning o f  the right to peaceful livelihood

U nder the above observed constitutional provisions, citizens have the 
right to peaceful livelihood free from  the threat o f  aggressive w ar and 
terror in order to m aintain hum an dignity  and value and to pursue 

happiness. Therefore, a state ow es the duty to protect citizens' life and
bodily safety from  aggressive war, terror and crim e in order to

guarantee these rights and further ow es the duty to deny and avoid 
aggressive w ar w hich is not unavoidable and beyond control.

O f course, peace w ithout w ar cannot be achieved only by an
individual country 's will and efforts and, thus, the right to peaceful 
livelihood does not m ean the right to live w ithout any kind o f  w ar 
and the right to oppose any type o f  w ar operation  and m ilitary 
practice. T he basic rights o f  citizens exist contingent upon the 
existence o f  a state and its basic orders o f  liberal dem ocracy. Even 
for the citizens' basic rights, it is unavoidable to conduct a w ar and 
o ther m ilitary operation to protect land and citizens and to defend 
liberal dem ocracy. Therefore, a state is allow ed to: 1) im pose the 
m ilitary duty on its citizens; 2) organize and m aintain m ilitary force; 
and 3) conduct m ilitary practices fo r the above m entioned purpose.

H ow ever, a state is not allow ed to dem and citizens to jo in  a w ar o f 
aggression w hich destroys the w orld peace because it defeats the 
abovem entioned purpose in the A rticle 5 (1) o f  the C onstitution. Also, 
since the condition  being free from  aggressive w ar, terror and violence 
is the prem ise to m aterialize hum an dignity  and value and the right to
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pursue happiness (February 23, 2006. 2005H un-M a268, 18-1 Sang, 
K CCR 298, 302-304), the state 's act o f  drafting citizens to an 
aggressive w ar and leaving them under the threat o f  terror is against 
the duty o f  a state prescribed in the A rticle 10 o f  the C onstitution. 
Therefore, citizens have the right to dem and peaceful livelihood free 
from  the draft for an aggressive w ar and the threat o f  terror. This 

right, although not enum erated in the C onstitu tion , is a constitutionally  
guaranteed basic right. It is a concrete right w hich can be sought in a 

state.

C. Executive decision and its effectiveness

T he m ajority opinion finds that it is d ifficult to distinguish  an 
aggressive w ar from  a defensive one and the decision on w hether a 
state's act belongs to an aggressive w ar constitu tes highly political 
decision w hich is rarely subjected to jud icia l review  by being 
executive decision. Therefore, the m ajority decision finds that, since a 
m ilitary practice is d ifficu lt to verify its aggressive nature, any attem pt 
to prohibit it under the nam e o f  the right to peaceful livelihood 

cannot be protected effectively. T herefore, they conclude that pursuant 
to the A rticle 37 (1) o f  the C onstitu tion, there is no special reason to 
recognize the right to peaceful livelihood as a new basic right.

H ow ever, the issue o f  w hether to acknow ledge the right to peaceful
livelihood as a basic right o f  citizens, the issue o f  w hether a state's
m ilitary act is subject to jud icia l review  by being executive decision 
and the issue o f  w hether it is d ifficu lt to verify the aggressive nature 
o f  m ilitary practice are totally different issues. As we observed  above, 
citizens' right to peaceful livelihood, though not enum erated in the 
C onstitu tion, should be protected as basic right inherent in the

C onstitution. T herefore, the issue o f  w hether a state 's m ilitary act 
w hich possibly infringes upon this right is qualified to be an executive 
decision and the issue o f  w hether this m ilitary act is an aggressive
w ar should be decided through jud icial proceeding.

D. Sub-conclusion

In conclusion, we find that citizens have the right to request a state
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for peaceful livelihood free from  aggressive w ar and terror and it is 
against the constitution if  the governm ental act unreasonably infringes 
upon this right.

Yet, the Instant D ecision was fo r the annual jo in t m ilitary practice 
w hich has been operated since 1994 pursuant to K orean-U .S. Joint 
M utual D efense T reaty. T he Joint M utual D efense T reaty  is aim ed for 

jo in t defense against 'the aggression from  outside' and the Korea-U .S. 
jo in t m ilitary practice is required for effective response to em ergency 
situation as far as the U .S. m ilitary is stationed in Korea. U nder the 
circum stances, we cannot find that the Instant M ilitary Practice leads 
this country to an unpredictable aggressive w ar and thereby infringes 
upon citizens' right to peaceful livelihood. Since this com plain t fails to 
state the possibility  o f  violation o f  basic rights, it should be dism issed 
for lack o f  justiciability .

Supplemental^ Opinion to Concurring Opinion o f  Justice Cho 
Dae-hyen

The m ajority opinion does not acknow ledge the right to peaceful 
livelihood because this right is not enum erated in the C onstitution and 
this right is a d ifficult ideology to m aterialize. I disagree.

H um an dignity and value and the right to pursue happiness are not 
created and guaranteed by a state. They are inherently em bedded into 
hum an life prior to the notion o f  a state and a constitution. All 

citizens shall be assured o f  hum an w orth and dignity  and have the 
right to pursue happiness. It shall be the duty o f  a state to confirm  
and guarantee the fundam ental and inviolable hum an right o f  

individuals (the A rticle 10 o f  the C onstitution). Freedom s and right o f 
citizens shall not be neglected on the grounds that they are not 

enum erated in the C onstitution (the A rticle 37 (1) o f  the C onstitution). 
F inally, as Pream ble o f  the C onstitu tion  prom ises to w arrant the 
freedom , safety and happiness o f  us and our descendants forever", the 
Republic o f  K orea and the C onstitu tional C ourt o f  K orea exist to 
w arrant citizens' basic rights.

T o  seek happiness, dignity and value, hum an should be able to live 
peacefully  free from  the threat to life and body. A s such, "the right 

and freedom  to live peacefully  free from  the threat to life and body"
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may be nam ed as the right to peaceful livelihood. T his right is 

necessary basic condition for hum an dignity, value and happiness and 
therefore should be guaranteed w ith a priority  com pared  to o ther basic 
rights. As the safety o f  life and body should be protected from  violent 
crim e, peaceful livelihood o f  hum an should be also protected from  
war, terror and violence by keeping the dom estic and w orld peace. 
W hile the right to freedom  o f  life and body is guaranteed as basic 
right, in addition, the right to live and the freedom  o f  life should be 
recognized as basic right as well.

As such, the right to peaceful livelihood w ithout threat to the safety
o f  life and body is inherently  em bedded into hum an life. A lthough the
right to peaceful livelihood is not enum erated in our C onstitu tion , it 
should not be neglected. The right to peaceful livelihood in our 
Constitution should be construed as the basic right supported  by the 
A rticle 10 and the A rticle 37 (1) w hich prescribes that hum an dignity, 

value and the right to pursue happiness should be guaranteed and the 
non-enum erated rights should be respected as w ell respectively.
Further, a state and the C onstitution ex ist to guarantee the right to 

peaceful livelihood o f  citizens. A ny attem pt to build a state, the
governm ent structure, m ilitary and police are ultim ately in order to 
guarantee the right to peaceful livelihood.

The state shall endeavor to m aintain international peace and shall 
renounce all aggressive w ars (the A rticle 5 (1) o f  the C onstitution). 
The A rm ed Forces shall be charged w ith the sacred m ission o f 
national security and the defense o f  the land (the A rticle 5 (2) o f  the 
C onstitution). All citizens shall have the duty o f  national defense (the 
A rticle 391 (1) o f  the C onstitution). The state shall m aintain the 
public order (the A rticle 37 (2) o f  the C onstitution) and take actions 
to protect citizens from  w ar, te n o r  and violence to guarantee their 
right to peaceful livelihood. Y et, the freedom s and right o f  citizens 

may be restricted by law  m inim ally w hen necessary (the A rticle 37
(2) o f  the C onstitution). A lthough the governm ent builds the m ilitary 
pow er, allow s the U .S. force in our land and operates m ilitary practice 
for the safety o f  citizens' life and body, these governm ental acts 
inevitably restrict citizens' right to peaceful livelihood and therefore 
should be controlled by the A rticle 37 (2) o f  the C onstitu tion  if such 
m ilitary practice threatens the safety o f  citizens' life and body. A lso, if
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such m ilitary practice is for aggressive war, it cannot justify  the 
infringem ent o f  the right to peaceful livelihood because it violates the 
A rticle 5 (1) o f  the C onstitu tion  w hich m andates the contribution to 
the w orld peace and the denial o f  aggressive war.

H ow ever, the Instant M ilitary Practice is the one designed to defend 
our country and citizens from  the aggressive w ar from  outside and 
therefore found to be a necessary m ilitary practice for national 
security. I find neither that com plainants right to peaceful livelihood 
are infringed and nor the Instant M ilitary Practice is likely to infringe 
upon com plainants' peaceful livelihood.

Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyun, Kim Нее-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heuh, 
Mok Young-joon, Song Doo-hwan

[A ppendix] the list o f  com plainants : (omitted)
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5. Partial Credit on  Pretrial D etention Case

|784 KCCR 21-1(B), 2()()7Hun-Ba25, June 25, 2009]

The Petition for U nconstitu tionality  o f  the A rticle 5 (2) o f  the Act 
on Sexual Crim e Punishm ent and the Protection o f  V ictim s T hereof 

Case

Q uestions Presented

1. W hether "or partial" in the A rticle 57 (1) o f  the C rim inal Act 
w hich regulates pretrial detention credit infringes the bodily freedom  
by violating the principle o f  due process and the presum ption o f 

innocence
2. A . W hether the principle o f  proportionality  betw een crim e and 

liability is v io lated by the provision in the A rticle 5 (2) Sexual 
C rim es and Protection o f  V ictim s A ct (hereinafter, "Sexual C rim e 
Act") w hich prescribes that if one w ho com m itted  the crim e o f  the 
A rticle 334 o f  the Crim inal Act (aggravated robbery) further com m its 
the crim e o f  the A rticle 298 o f  the C rim inal Act (sexual assault), then 
that person shall be sentenced to capital punishm ent, lifetim e or 
m inim um  ten years o f  im prisonm ent

B. W hether above m entioned provision violates the ju dge 's  discretion 
for sentencing

C. w hether the above m entioned provision violates the princip le o f 
equality  by losing the balance under penal system

Sum m aiy o f  the D ecision

1. A rticle 57 (1) o f  the C rim inal Act allow s a judge 's  d iscretion  to 
give a defendant a partial pretrial detention credit. A ju d g e  exercises 
this discretion in order to prevent intentional and unreasonable delay 
o f  a proceeding caused by defendant. T he exercise o f  the d iscretion  is 
intended to increase the effectiveness o f  the crim inal proceeding and 
to decrease the caseloads o f  appellate courts by deterring  frivolous 
appeals. H ow ever, it should be noted that a legal proceeding fo r a 
defendant in custody is allow ed as an exception to the principle o f
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"out-of-custody investigation" w hich is stem m ing from  the principle o f  
the presum ption o f  innocence. In this case, how ever, the partial 
pretrial credit prescribed in the A rticle 57 (1) o f  Crim inal A ct as "or 
partial" operates as a special application o f  the said exception and 
thus seriously infringes on the bodily freedom  w hich is the most 
essential basic right.

Further, "pretrial credit provision" cannot be a proper m easure to 

achieve the legislative intent to deter appeals and prevent frivolous 
appeals i f  it is applied after the notice o f  appeal is filed. Instead, it 
obstructs a crim inal defendant's right to trial and appeal under the 

pretext o f preventing frivolous appeals. A dditionally , if  the law allow s 
the selective application  o f  the pretrial credit in case o f  the intentional
delay o f  a legal proceeding and the frivolous appeal by a defendant in
custody, it v io lates the principle o f  due process and  the presum ption 
o f  innocence because it ends up punishing the m anner o f  a litigation 
w hich cannot be subject to a crim inal penalty.

U nder the principle o f  presum ption o f  innocence, a crim inal 
defendant shall not be treated as a guilty  person before a conviction 
is entered and thus shall not be m aterially and im m aterially 
disadvantaged in dealing  with legal and factual issues. Particularly, 
pretrial detention is sam e as serving tim e in term s o f  the restriction o f  
freedom  o f  a crim inal defendant w hose bodily freedom  is infringed. 
Therefore, pretrial credit should be given w ithout exception under the 

principle o f  hum an rights and equality . H ow ever, "pretrial credit 
provision" does not faithfully  reflect the nature o f  pretrial detention 
and allow s a judge to be able to apply only partial pretrial credit. In
this regard, pretrial detention credit provision prescribed in the A rticle
57 (1) o f  the C rim inal Act as "or partial" v io lates the constitutional 
principle o f  the presum ption o f  innocence and due process.

2. A. 'Sexual C rim es and Protection o f  V ictim s A ct' (hereinafter, 
"Sexual C rim e A ct"), A rticle 5 (2) regulates aggravated robbery and 
sexual assau lt in o rder to prevent and  eradicate the sexual crim e 
which infringes on the v ictim 's property and sexual autonom y and 
fu rther destroys the institution o f  fam ily. The penalty provision is not 
found severe in view  o f  the nature o f  crim e, the level o f  liability  and 
its deterrence effect.
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B. Law m akers enacted this law  to block the possibility  o f  the 
suspension o f  sentence fo r the crim e o f  sexual assau lt during
aggravated robbery. This legislative decision does not interfere w ith 
court's sentencing pow er because it is not arb itrary  under the 
circum stances w here the suspension o f  sentence becom es available if 
the statutory m itigating factors and discretionary  m itigating factors are 

com bined.

C. Sexual assault could  becom e a m ore serious crim e than rape by 
causing m ore severe dam ages on victim s. Therefore, the offense o f  a 
norm al sexual assault could be equally  or m ore seriously  penalized 
than a rape depending on m otive, circum stances and the protected 
interest o f  the victim . W hen an offender o f  an aggravated  robbery
sexually assaults a victim , the offender is to be treated no less 
seriously than a rapist. T herefore, the penalty  provision in the instant 
case is not found to be an arbitrary legislation and does not violate 
the principle o f  equality.

Concurring Opinion o f  Justice Cho Dae-hyen

If  a law does not guarantee the full pretrial credit w hile restricting
a citizen 's bodily freedom  in exercising  a state's pow er to punish 
crim inals, the law  does not com ply with the C onstitu tion, A rticle 37
(2), w hich prescribes a necessary and m inim um  am ount o f  basic rights 

shall be restricted. The instant "pretrial credit provision" does not 
provide any legal basis to allow  partial pretrial credit w ith a judge 's 
discretion and therefore violates the C onstitution, A rticle 37 (2).

Dissenting Opinion o f  Justice Lee Dong-heub

Pretrial credit is the area w here the Legislature 's extensive liberty  o f 
law m aking pow er exists. T herefore, unless the discretionary  pow er o f 
law m aking is palpably against reasonableness, the pretrial credit 

provision shall not be found unconstitutional. For this reason, I do not 

agree w ith the assertion that the full credit fo r pretrial detention 
w arrants hum an rights. If  the Crim inal Act, A rticle 57 (1) does not
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allow  partial pretrial credit, it cannot draw  a d istinction betw een 
pretrial detention and post-conviction incarceration. Further, it is 
against crim inal ju stice  to allow  a full pretrial detention credit because, 
in som e cases, a defendant is responsible fo r som e parts o f  pretrial 
detention period. G iven m ixed nature o f  pretrial detention , the
Crim inal Act, A rticle 57 (1) is reasonable under the m axim  o f  equity 

as it allow s judge 's  d iscretion  to apply a partial pretrial credit after 
determ ining the necessary tim e fram e for a proceeding and the
defendant's responsibility  for delay.

Because o f  the reasonableness and justification , the pretrial credit
provision prescribed in the Crim inal A ct, A rticle 57 (1) as "or partial" 
does not infringe on the bodily freedom  and therefore does not violate 
the constitutional principle o f  due process and the presum ption o f 
innocence.

Dissenting Opinion o f  Justice Kim Jong-dae and M ok Young-joon  
with respect to the Sexual Crime Act, Article 5 (2)

T he Sexual C rim e Act 5 (2) applies the sentencing guideline o f
'capital punishm ent, lifetim e or no less than 10 years o f  prison tim e' 
to both sexual assau lt and rape only because the sexual assault is 
com bined with aggravated robbery.

C om parably , the Crim inal Sexual Act, A rticle 6 (2) prescribes that 
sexual offense w ith a dangerous w eapon or by a group is penalized 
w ith no less than three years o f  prison tim e. U nder this Act, the 
penalty  is grossly  d ifferen t depending on w hether a sexual o ffender 
w ith a dangerous w eapon or by a group has the intention to com m it 
robbery. W ith respect to the nature o f  crim es, the sexual offense 
w ithout the act o f  robbery  is still a serious crim e and therefore cannot 
justify  th is gross disparity  betw een penalties. Further, the disparity  is 

not reasonable in view  o f  the seriousness o f  crim es and the level o f 
the infringem ent o f protected interest.

A dditionally , w hen a person m akes an offensive physical contact 

w ithout perm ission, it constitu tes crim inal sexual assault w hich, if 
com bined w ith aggravated robbery, results in sexual assau lt during 
aggravated robbery  w hich is subject to the Crim inal Sexual A ssault 
A ct, A rticle 5 (2). W e do not believe that "sexual assau lt during
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aggravated robbery" and "rape during aggravated  robbery" should be 
d istinguishable in their natures and regulated  d ifferently . T herefore, 
Sexual C rim e A ct, A rticle 5 (2) is w ithout justification  w ith its 
sentencing guideline and fu rther is against the principle o f  equality  
guaranteed by the C onstitu tion, A rticle 11.

Party

Petitioner Shin O -su n g  
C ourt A ppointed C ounsel. Kim Jung-jin

U nderly ing Case
Suprem e Court 2006D o7882, B attery during robbery  (Charges: 
violation o f  Act on the Punishm ent o f  Sexual C rim es and
Protection o f  V ictim s), B attery during sexual assault

H olding

1. "O r partial" o f  the A rticle 57 (1) o f  the C rim inal A ct violates 
the C onstitution

2. The A rticle 5 (2) o f  the Act on the Punishm ent o f  Sexual
C rim es and Protection o f  V ictim s (revised by A ct No. 5343 on 
A ugust 22, 1997), w hich prescribes that if one w ho com m itted  the 
crim e o f  the A rticle 334 o f  the Crim inal Act (aggravated robbery) 
further com m its the crim e o f  the A rticle 298 o f  the Crim inal Act
(sexual assault), then that person shall be sentenced to capital
punishm ent, lifetim e o r m inim um  ten years o f  im prisonm ent is not 
against the C onstitution.

R easoning

I. Introduction o f  the Case and Subject Matter o f  Review
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A. Introduction o f  the Case

1. O n April 11, 2006, at 04:40, petitioner robbed the victim , К won 
O -so o n  (37 year-old fem ale) w ith tw enty centim eter-long knife in the 
street o f  E -M art located at Joongang-D ong, C hangw on-C ity. D uring the 
com m ission o f robbery, petitioner put the knife on the v ictim 's neck 
and threatened her by saying "give me w hat you have o r I'll kill 
you". E ventually , petitioner took 172,000 won o f  cash and 700,000 
won value o f  PDA m obile phone from  the victim  and yet 
continuously  touched the victim 's breast with his left hand. Finally , the 
victim  m anaged to push the petitioner aw ay and called for help by 

yelling  "robber". Subsequently , petitioner stabbed the victim  on her 
neck and  the left shoulder one tim e and caused three w eeks o f 
hospitalization.

2. O n A ugust 23, 2006 at C hangw on D istrict C ourt(2006 G ohap 
84), petitioner w as sentenced to five years o f  im prisonm ent under the 
'A ct on the Punishm ent o f  Sexual C rim es and Protection o f  V ictim s' 
(H ereinafter, 'Sexual C rim e Act') A rticle 5 (2), C rim inal A ct, Articles 
334 (2), 333 and 298. Petitioner's appeal was denied by Busan High 

Court (2006N o557) on O ctober 26, 2006 and, subsequently , by the 
Suprem e C ourt (2006D o7882) on February  8, 2007. D uring this 

process, Busan H igh Court applied only tw enty-eight (28) days o f 
p retrial detention credit out o f  fifty-eight (58) days o f  actual detention 
period and  the Suprem e Court applied only one hundred (100) days 
out o f  actual one hundred and five (105) days based on the Crim inal 

A ct, A rticle 57 (1).

3. Petitioner filed this constitutional com plain t w ith the C onstitutional 
Court pursuant to Art 68 (2) o f  the C onstitutional C ourt A ct after his 
m otion to request for the constitutional review  o f  'Sexual C rim e Act', 
A rticle 5 (2) and the C rim inal A ct, A rticle 57 (2) had been denied by 
the Suprem e Court.

B. Subject Matter o f  Review
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Subject m atter o f  review  in this case is w hether the A rticle 5 (2) o f 

the A ct on the Punishm ent o f  Sexual C rim es and P rotection o f
V ictim s (revised by A ct No. 5343 on A ugust 22, 1997), w hich
prescribes that if one w ho com m itted  the crim e o f  the A rticle 334 o f 
the Crim inal A ct (aggravated robbery) further com m its the crim e o f 

the A rticle 298 o f  the Crim inal A ct (sexual assault), then that person 
shall be sentenced to capital punishm ent, lifetim e or m inim um  ten
years o f  im prisonm ent and "or partial" o f  the A rticle 57 (1) o f  the 
Crim inal A ct violates the C onstitution.

The text o f  subject provisions and related provisions are as follow s.

[Subject Provision o f  Review]
Sexual C rim e A ct (revised by A ct No. 5343 on A ugust 22, 1997), 

A rticle 5 (Special R obbery and Rape)
(1) If  a person w ho has com m itted  the crim e as prescribed in

A rticle 334 or 342 (lim ited to attem pted crim es o f  A rticle 334) o f  the 
Crim inal A ct, com m its the crim e as prescribed in A rticle 297 through 
299 o f  the said A ct, he shall be punished by capital punishm ent, or 

im prisonm ent for life or not less than ten years.
The Crim inal A ct, A rticle 57 (Inclusion o f  N um ber o f  D ays o f  

C onfinem ent before Im position o f  Sentence)
(1) The num ber o f  days o f  confinem ent before im position o f 

sentence shall be included in w hole o r in part to the period o f  lim ited 
im prisonm ent, o r lim ited im prisonm ent w ithout prison labor, o r lockup 
at w orkhouse in respect to a fine o r m inor fine, or detention.

[Provisions in Reference]
The Crim inal Act
A rticle 297 (Rape)
A  person w ho, through violence or intim idation, has sexual 

intercourse w ith a fem ale, shall be punished by lim ited im prisonm ent 
for not less than three years.

A rticle 298 (Indecent Act by Com pulsion)
A  person w ho, through violence o r in tim idation , com m its an 

indecent act on another shall be punished by im prisonm ent fo r not 
m ore than ten years o r by a fine not exceeding fifteen m illion won.
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A rticle 333 (R obbery)
A person w ho forcibly takes another's property or obtains pecuniary 

advantage from  another o r causes a third person to do so through 
violence o r intim idation, shall be punished by lim ited im prisonm ent for 
not less than three years

A rticle 334 (Special Robbery)
(1) A person w ho com m its the crim e as prescribed in A rticle 333 

by trespassing upon a hum an habitation, m anaged building, structure, 
ship o r aircraft o r occupied  room  at night, shall be punished by 
im prisonm ent fo r life o r not less than five years.

(2) T he above section shall apply to a person w ho com m its the 

crim e o f  the preceding A rticle, arm ed w ith a deadly  w eapon, or 
accom panied by one o r m ore persons.

Sexual C rim e Act
A rticle 6 (Special Rape)
(1) A ny person w ho com m its the crim e as prescribed in A rticle 297 

o f  the Crim inal A ct carrying any w eapon or dangerous thing, or 
jo in tly  w ith tw o o r m ore persons, shall be punished by im prisonm ent 
for life o r  not less than five years.

(2) Any person w ho com m its the crim e as prescribed in by the 
m ethod as referred to in Section 1, shall be punished by im prisonm ent 
for not less than three years.

(3) A ny person w ho com m its the crim e by the m ethod under
Section 1, shall be punished according to the exam ples as re fen ed  to
in Section 1 or 2.

A ct on special cases concerning expedition, etc. o f  legal proceedings
A rticle 24 (Inclusion o f  N um ber o f  D etention D ays before 

A djudication after A ppeal)
W here an appeal by the accused or a person o ther than the accused, 

is to be dism issed, and if  such appeal is acknow ledged as having 
been filed w ithout reasonable grounds, the num ber o f  days from  the
day on w hich the period o f  filing an appeal expires to the day on
w hich the period o f  subm itting  a w ritten reason fo r appeal expires,
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am ong the num ber o f  detention days before the declaration  o f  
adjudication after filing an appeal, shall not be included in the original 

penalty.

The Crim inal Procedure Act
A rticle 482  (C alculation in N um ber o f  D etention D ays, etc. Pending 

Judgm ent after A ppeal)
(1) T he w hole num ber o f  days o f  detention pending judgm en t

subsequent to the application for appeal shall be included in the 
calculation o f  the regular penalty, in the fo llow ing cases:

1. In cases w here application  for appeal has been m ade by a public 
prosecutor; and

2. In cases w here application for appeal has been made by a person 
o ther than a public prosecutor, and the original judgm ent is quashed.

(2) The w hole num ber o f  days o f  detention before final and
conclusive judgm en t during the period for w hich the application  for
appeal is filed (excluding the num ber o f  days o f  detention subsequent 
to the application for appeal) shall be included in the calculation  o f  

the regular penalty
(3) U pon d ism issing the appeal, the num ber o f  days o f  detention 

pending the application for appeal during the period for service or 
im m ediate appeal shall be entirely  included in the sentenced penal 

term.
(4) In cases o f  sections (1) through (3), one day in the num ber o f 

detention days shall be counted as one day o f  penal term  o r one day 

o f  detention term  o f  fine o r m inor fine
(5) D etention effected after the court o f  appeal has quashed the 

original judgm ent before final and conclusive judgm en t shall be
included in the calculation fo llow ing the exam ple o f  the num ber o f 
days o f  detention during the pendency o f  the appeal.

П. Supreme Court's Reason for Denying M otion to Request for the 
Constitutional Review  and the Arguments o f  the Petitioner and 
Other Relevant Bodies

A . The aigum ent o f the petitioner
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1. C om pared to rape, sexual assault varies in its seriousness. It may 

cause m ore serious dam ages than rape and it may involve petty 
offenses. Yet, under the A rticle 5 (2) o f  "Sexual C rim e A ct", those 

who com m itted  sexual assau lt during the com m ission o f  aggravated 
robbery m ay be sentenced to m inim um  ten years o f  im prisonm ent, 
lifetim e o r capital punishm ent w hich is equal to the sentences o f  rape 
during aggravated robbery. Sexual assault during aggravated robbery 
and rape during aggravated robbery  are sam e in term s o f  com bined 
crim es and status crim e. H ow ever, they are d ifferent in detailed 
crim inal acts and therefore should be d istinguished by the acts o f 
crim es and crim inal liability. Yet, the A rticle 5 (2) o f  Sexual Crim e 
Act prescribes the m inim um  ten years o f  im prisonm ent for sexual 
assault during aggravated robbery. Further, it blocks the possibility  o f 
suspension o f sentence if proper m itigating factors are not presented 
and thus infringes upon judge 's  sentencing discretion. Finally, it 

v io lates substantial principle o f  the rule o f  law  and the rule against 
excessive restriction stipulated in the A rticle 10 and A rticle 37 (2) o f 
the C onstitution.

The C rim inal Act, A rticle 297 prescribes m inim um  three years o f  
im prisonm ent fo r rape w hile the A rticle 298 prescribes m axim um  ten 
years o f  im prisonm ent o r m axim um  15,000,000 w on o f  fine fo r sexual 
assault. S im ilarly , the Sexual C rim e A ct, A rticle 6 prescribes m inim um  
five years o f  im prisonm ent for rape w ith dangerous w eapon or rape 
by m ore than tw o people w hile it separately prescribes m inim um  three 
years o f  im prisonm ent fo r sexual assault. Yet, the A rticle 5 (2) o f  
Sexual C rim e Act prescribes capital punishm ent, lifetim e o r m inim um  
ten years o f  im prisonm ent for sexual assault during the com m ission o f 

aggravated robbery  w hich does not m ake any distinction in its 
sentence w ith rape during the com m ission o f  aggravated robbery. 
Thus, the sam e sentencing guide line for tw o d ifferent crim es cannot 
provide any justification  for the penal system  and also violates the 

principle o f  equality .

2. In a crim inal proceeding, w hen a ju d g e  applies only a partial 
credit on pretrial detention pursuant to the A rticle 57 (1) o f  the 
Crim inal A ct, he or she violates the constitutional principle o f  the 
presum ption o f  innocence and due process under the A rticle 12 (1) o f
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the C onstitution. This also creates the infringem ent on equal rights and 

right to fair trial o f  in-custody crim inal defendants in the process o f 

appeal.

B. The Supreme Court's reason for denying petitioner’s m otion to 
request for the constitutional review

{intentionally omitted)

C. Other relevant bodies' arguments 

{intentionally omitted)

Ш. Review on  the Article 57 (1) o f  Criminal Act

A . General theory on pretrial detention credit

1. Nature o f  pretrial detention credit

T he Crim inal Act, A rticle 57 (1) prescribes that "the num ber o f
days o f  pretrial detention before im position o f  sentence shall be 
included in w hole or in part to the period o f  lim ited im prisonm ent, or
lim ited im prisonm ent w ithout prison labor, o r lockup at w orkhouse in
respect to a fine or m inor fine, o r detention". Pretrial detention 
purports to prevent escape and destruction  o f  ev idence and thus 
increase the efficiency o f  investigation, trial and sentencing despite the 
principle o f  presum ption o f  innocence. T hus, it is an inevitable 

m easure during the pretrial period by forcibly detain ing crim inal
defendants and yet is not regarded as serving the sentence. H ow ever, 
pretrial detention is actually  sim ilar w ith serving the sentence because 
it deprives liberty and im poses pain. Further, the period o f  pretrial 
detention is usually not controlled by a defendant's com pliance but by 
crim inal procedural reasons. For this reason, pretrial detention credit 
should be applied  to the defendant's sentence after being found guilty 
under the principle o f  equality  (12-2 K CCR 17, 26, 99H un-K a7, July 

20 , 2000).
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2. Pretrial detention credit in Korea

Pretrial detention credit is regulated under the Crim inal A ct, A rticle 
57 and  the A rticle 24 o f  'A ct on Special C ases concerning Expedition 
o f  Legal Proceedings'. Pretrial detention credit is usually calculated 
under the principle o f  'legal proceeding days' pursuant to the A rticle 
57 o f  the Crim inal A ct and yet it is som etim es calculated  under the 

principle o f  'actual days' w hen those detained days are not caused by 
the defendant's intentional delay o f  proceeding. 'A ctual days' does not 
allow  judge 's  d iscretion  in calculating  pretrial detention credits and 
therefore needs not to be decided during the sentencing hearing 
(Supreme Court, 95Do2263, January 26, 1996). However, 'legal proceeding 
days' allow  judge 's  discretion in calculating pretrial detention credits.

3. S ince pretrial detention is substantially  sim ilar to serving the 
sentence in its effects by depriving liberty and causing pain, there 
arises an issue w hether partial application o f  pretrial credit by judge 
v iolates constitutional principle o f  due process and the presum ption o f 
innocence.

B. Principle o f  due process and the presumption o f  innocence

1. Constitutional guarantee o f bodily freedom

Bodily freedom  is the prem ise to all the basic rights as the m ost 
basic right to realize hum an dignity and value because no freedom  
and rights is m eaningful w ithout guarantee o f  bodily  freedom . In the 
history o f  hum an freedom  and rights, bodily freedom  has usually  been 
infringed by governm ent pow er and leader's forcible repression and, 
therefore, bodily freedom  is focused on the freedom  from 
governm ental pow er. Since bodily freedom  may easily  be infringed by 
governm ental punishm ent pow er, our C onstitution specified the lim it o f 
punishing pow er in order to prevent the abuse o f  state's punishm ent 
pow er.

The A rticle 12 (1) o f  the C onstitution prescribes "all citizens have 

bodily  freedom " and further prescribes that "no person shall be 
arrested, detained, searched, seized or in terrogated  except as provided
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by Act, and no person shall be punished, placed under preventive 
restrictions or subject to involuntary labor except as provided by Act 
and through law ful procedures". It clearly enum erates the principle o f 
due process in order to guarantee bodily freedom . The A rticle 12 (3) 
o f  the C onstitution, further, states that "w arrants issued by a judge 
through due process upon the request o f  a prosecutor shall be 
presented in case o f  arrest, detention, seizure o r search", and thereby 
adopts the principle o f  the arrest by w arrant. A lso, the A rticle 37 (2) 
o f  the C onstitution states, "the freedom s and rights o f  citizens m ay be 
restricted by Act only w hen necessary fo r national security , the 

m aintenance o f  law and order o r fo r public w elfare", and thereby 
provides statutory reservation to the restriction o f  basic rights. F inally, 
the A rticle 27 (4) o f  the C onstitu tion  proclaim s the principle o f  the 
presum ption o f  innocence by prescrib ing that "the accused shall be
presum ed innocent until a judgm ent o f  guilt has been pronounced".

2. The principle o f  due process

T he A rticle 12 Sections 1 and 3 o f  the C onstitu tion  prescribes the 
constitutional principle o f  the presum ption o f  innocence. T hese are the 
fist application o f the w estern com m on law 's principle o f  due process 
to our C onstitu tion by the 9th revision the A rticle 11 (1) o f  the 
form er C onstitu tion  on O ctober 29, 1987 w hich states that 'no person 
shall be punished, placed under preventive restrictions o r subject to 

involuntary labor except as provided by Act'. H istorically , the principle 
o f  due process is originated from  the E ngland 's M agna C arta, A rticle 
39, developed into Law o f  Edw ard III o f  England and the A rticle 4 
o f  the Bill o f  1628 and finally  settled into the 5th and the 14th
A m endm ent o f  the U.S. C onstitution. Since then, this principle becam e 
one o f  the basic principles o f  the U.S. C onstitu tion  governing general 
rule o f  state acts. Further, it w as transplanted  to the civil law 
countries and settled into the principle o f  the rule o f  law and the 

principle o f  statutory reservation  (4 K CCR 853, 876, 92H un-K a8, 

D ecem ber 24, 1992).
D espite som e differences, it is generally  accepted  that the principle

o f due process is independent constitutional principle and, further, it is
extended to guarantee substantial due process as well as procedural
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one. W ith respect to crim inal procedure, it is applied to the entire 
process as a  basic rule. G iven this im portance, we should interpret its 
im portance such that any statute restricting bodily  freedom  should not 
infringe upon the basic contents o f  bodily freedom , the rule o f 
proportionality  and rule against excessive restric tion  (4 K CCR 853, 
876-878, 92H un-K a8, D ecem ber 24, 1992).

3. The principle o f  the presumption o f innocence

T he principle o f  the presum ption o f  innocence m eans that the 
accused and defendants should be presum ed innocent until proven 
guilty  and any infringem ent o f  rights should be kept m inim al. This 
principle is not lim ited w ith in  the rule o f  evidence but also applies to 

the entire crim inal process from  investigation stage to trial level as a 
leading rule w hich m inim izes the state o f  bodily confinem ent (15-2
(B) KCCR 311, 320, 2 0 0 2 H un-M al93 , N ovem ber 27, 2003). Until 
proven guilty, the principle o f  presum ption o f  innocence states, the 
accused and crim inal defendants should be presum ed innocent during 
the process o f  prosecution, trial and execution o f  sentence and their 
bodily freedom  should not be infringed. This principle is the forcible 
principle to the crim inal punishm ent process under the constitutional 
order w hich guarantees the hum an dignity  as the center o f  basic 
rights. T his principle, as applied to crim inal procedures, created the 
prosecutor's burden o f  proof, bail system , bond hearing and preventive 
m easures against detention o f  body and inappropriate treatm ent o f  the 

accused and defendants (13-2 K C C R  699, 703, 2001H un-B a41,
N ovem ber 29, 2001).

C. Review

1. The principle o f  out-of-custody investigation

U nder the principle o f  presum ption o f  innocence, the investigation 

and trial should proceed w ithout the confinem ent o f  defendant's body. 
T herefore, pretrial detention should be m ade as an exceptional m easure 
under the c ircum stances w here the confinem ent o f  body is inevitable 
to achieve the goal o f  crim inal prosecution. Even w hen the pretrial
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detention is inevitable, how ever, the detention period should be 
m inim ized as possible (15-2(B ) K C C R  311, 321, 2 0 0 2 H un-M al93 ,
N ovem ber 27, 2003). The bodily  freedom  under the A rticle 12 o f  the
C onstitu tion and the principle o f  presum ption o f  innocence under the
A rticle 27 (4) o f  the C onstitu tion  w ere later legislated into the A rticle
198 (1) o f  Crim inal P rocedure Act w hich prescribes that "in principle, 
investigation o f  a defendant should be done w ithout confinem ent o f 
defendant's body".

2. Calculation o f  pretrial detention credit

A lthough a  crim inal defendant is inevitably detained for investigation 
purpose and trial process, the defendant's detention period should  be 
kept m inim al not v io lating the rule against excessive restriction and 

essential aspects o f  the bodily  freedom . O therw ise, the confinem ent o f 
body constitu tes the infringem ent o f  bodily freedom  under the 
principle o f presum ption o f  innocence.

Further, even if a crim inal defendant is legally detained fo r the need 
o f  state's crim inal prosecution, the pretrial detention period should be 
properly com pensated because it is substantially  akin to serving the 
sentence in term s o f  the deprivation o f  bodily  freedom . T herefore, if  a 

defendant is found no t guilty, m onetary com pensation may be aw arded 

to the defendant. I f  a defendant is found guilty, then, pretrial detention 
credit is applied to the sentence.

3. Discnetionaiy application o f pretrial detention credit and its goal

The A rticle 57 (1) o f  the Crim inal A ct allow s a ju dge 's  d iscretion  
to apply 'the entire o r a partial pretrial detention credit'. A ju d g e  
exercises this discretion in order to prevent intentional o r unreasonable 

delay o f  a proceeding caused by a defendant. The exercise o f  the 
discretion is aim ed to increase the effectiveness o f  a crim inal 
p roceeding and to decrease o f  the caseloads o f  appellate courts by 

deterring  frivolous appeals.

4. The legitimacy o f discretionary application o f  pretrial detention  
credit
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H ow ever, as we d iscuss below , the partial application o f  pretrial 
detention credit cannot be found legitim ate under the principle o f 
presum ption o f  innocence and due process.

(A ) It should be noted that a legal proceeding for a defendant in 
custody is allow ed as an exception to the principle o f  "out-of-custody
investigation" w hich is stem m ing from  the principle o f  presum ption o f
innocence. In this case, how ever, the partial pretrial credit prescribed 
in the A rticle 57 (1) o f  C rim inal A ct as "or partial" operates as a 
special application o f  the said exception and seriously infringes on the 
bodily  freedom  w hich is the m ost essential basic right.

(B) Pretrial detention is substantially  sim ilar w ith serving sentence in 
its effects o f  depriv ing  bodily  freedom  and causing pain. Further, if 
we think about possible m ental stress and anguish for the future 
caused to defendant during the pretrial detention period, we do not 
find it is less restrictive kind o f  detention than serving the sentence. 
A lthough som e people argue that pretrial defendants are better treated 
than convicted  prisoners in term s o f  less restriction o f  interview  tim es, 
transfer o f  detention facilities and no labor, this kind o f  treatm ent for 
pretrial defendants are to be considered natural under the principle o f 
the presum ption o f  innocence. Further, the inequality o f  treatm ent 
betw een pretrial defendants and convicted  prisoners should be resolved 
from  the perspective o f  the im provem ent o f  the treatm ent for 
convicted prisoners not vice versa.

(C) Som e people argue if  a crim inal defendant in tentionally  delays a
proceeding, those delayed period should not be applied  for the purpose 
o f  efficient legal proceeding. Y et, it is not easy to d istinguish the 

exact days o f  in tentionally  delayed period. Further, the partial 
application o f  pretrial detention credit is nothing but to punish the 

defendant's legal attitude o r m anner w hich is not punishable under 
crim inal law and is against the principle o f  the presum ption o f 
innocence and due process.

(D ) In crim inal procedure, appeal system  is designed to correct
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w rong decision and unify the application and in terpretation o f  law. 
Thus, frivolous appeal should be prevented  and controlled because it 

unnecessarily  delays crim inal proceeding and prom pt crim inal 
adm inistration by increasing w orkloads o f appellate court. Yet, the 

right to appeal is the legitim ate right o f  crim inal defendant and can 
be restricted only by the principle o f  proportionality  under the A rticle 
37 (2) (8-2 K CCR 258, 270, 9 5 H u n -K a l, O ctober 4 , 1996; 11-2 
KCCR 73, 81, 9 6 H u n -B a l9 , July 22, 1999). The A rticle 57 (2) o f  the 
C rim inal A ct cannot be a proper m easure to achieve the legislative 
intent o f  deterring  appeals and preventing frivolous appeals if  it is 
applied after the notice o f  appeal is filed.

In o ther w ords, although a crim inal defendant intends to introduce 
favorable new  w itness and evidence, he o r she, being situated  in a 
w eaker position than a prosecutor, may possibly give up an appeal 
because o f  the A rticle 57 (2) o f  the Crim inal Act. Further, the 
Suprem e C ourt ruled that it is judge 's  discretion to apply a partial 
pretrial credit pursuant to the A rticle 57 (2) o f  the C rim inal Act 
(Suprem e C ourt, 2005D o4758, O ctober 14, 2005; Suprem e C ourt, 

93D o2505, N ovem ber 26, 1993). W ith respect to calculation  o f  pretrial 
detention credit, the appellate court does not have a ju risd iction  on the 
calculation o f  low er court even if  the low er court applied only a 

partial pretrial detention credit (Suprem e C ourt, 93D o2505, N ovem ber 
26. 1993; Suprem e C ourt, 91D o353, N ovem ber 26, 1993). U nder the 
circum stances, a crim inal defendant may not appeal to avoid  the 
situation w here only a  partial credit is applied  after filing an appeal. 
A fter all, this system  obstructs a crim inal defendant's right to trial and 
appeal under the pretext o f  preventing frivolous appeals.

(E) The purpose o f  pretrial detention is for the efficient crim inal 
proceeding, that is, p roper fact finding and securing defendant's court 

presence and enforcem ent o f  sentence. Pretrial detention, therefore, 
should not be allow ed for the purposes o ther than the above stated. 
Therefore, any attem pt to prevent the delay o f  legal proceeding and 
frivolous appeals through pretrial detention purports to achieve 
adm inistrative efficiency o f  ju stice  system  and yet they are not w ithin 
the original purposes o f  pretrial detention system  above stated.
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(F) Pretrial detention is an exception to the principle o f  presum ption
o f  innocence by seriously  restricting bodily freedom . The crim inal
defendant in custody is already m istreated com pared  to the
out-of-custody defendants by the virtue o f  being in custody. U nder the

circum stances, it w ould be double inequality if a defendant in custody
receives only a partial pretrial detention credit w hile a defendant out
o f  custody serves fu lly  credited tim e once sentenced.

5. Sub-conclusion

U nder the principle o f  the presum ption o f  innocence, a crim inal

defendant shall not be m istreated as a guilty person before a
conviction is entered  and thus shall not be m aterially and im m aterially
disadvantaged in dealing  w ith legal and factual issues. Particularly,
pretrial detention is substantially  sam e as serving sentence in term s o f 
the restriction o f  bodily freedom . Therefore, pretrial credit should be 
applied w ithout exception under the principle o f  hum an rights and
equality . H ow ever, "pretrial credit provision" does not faithfully  reflect

the nature o f  pretrial detention and allow s a judge to be able to give
only partial pretrial credit to a crim inal defendant. In  this regard,
p retrial detention credit provision prescribed in the A rticle 57 (1) o f 
the C rim inal Act as "or partial" violates the constitutional principle o f  

presum ption o f  innocence and due process.

IV. Sexual Crime A ct, Article 5 (2)

A. Constitutional Issues

"Sexual assault during aggravated robbery" and "rape during the

aggravated robbery" are sam e in aggravated robbery but d ifferent in
types o f  sexual assault. Y et, the A rticle 5 (2) o f  Sexual C rim e Act 
treats tw o crim es in the sam e w ay by im posing the sam e sentencing 
guide line o f  "capital punishm ent, lifetim e o r m inim um  ten years o f  
incarceration" and this raises a question w hether it v io lates the 
principle o f  proportionality  betw een crim e and  liability  and also 
violates the principle o f  equality  by losing the balance o f  penal 
system  due to the excessively harsh punishm ent for sexual assault
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during aggravated robbery in com parison w ith rape during aggravated 
robbery.

B. le g is la tiv e  histoiy o f  Sexual Crime Act, Article 5 (2)

1. U nder the Crim inal A ct, A rticle 339, rape by a  robber constitutes 

rape during the robbery and is regulated w ith m inim um  ten years o f  
im prisonm ent o r lifetim e sentence. T his crim e is the com bination o f  
rape and robbery. It has been com m itted quite often by robbers when 
victim s cannot resist during the com m ission o f  robbery and therefore 
is considered as aggravated elem ent o f  robbery. D espite this crim inal 
penalty , rape during robbery has continuously  increased since mid 
1980's and its m otive tends to be the concealm ent o f  the crim e by 
hum iliating fem ale victim s rather than sexual im pulse. T hus, the crim e 

tends to be planned and organized and includes sexual perversion. 

Especially , w hen the crim e occurs in the house at night or under the 
circum stances w here v ictim s cannot resist due to the fear o f 
im pending danger by w eapon and the num ber o f  offenders even in 
outdoor, it is often com m itted  in front o f  v ictim 's o ther fam ily 
m em bers and thus destroys the entire household  as well as the 
v ictim 's individual legal interest. N evertheless, the preexisting  rape 
during robbery w as not able to deter the rape during robbery  w hich 
destroys fam ily institution. Further, it w as not able to regulate o ther 
sexual assaults during robbery because it only regulated rape during
robbery thus created a legislative loophole.

2. U nder the circum stances, on M arch 25, 1989, the preexisting  law 

w as revised by Act No. 4090, 'the Act on additional punishm ent for 

specific crim es', A rticle 5 (6) (1). The new  law additionally  punishes 
sexual assault during aggravated robbery  w hich com bines the nighttim e 
house robbery o r the robbery w ith dangerous w eapon and by a group 
o f  offenders and rape o r sexual assault under the charge o f  'sexual 
assault during aggravated robbery '. Later, the Act No. 4090  was 
revised by A ct No. 4702  on January 5, 1994 in order to prom ote the 
citizens' hum an rights and to establish healthy public order by
preventing sexual crim es and protecting sexual crim e victim s. T he new 
law , the Sexual C rim e Act separated the com bined  crim e by
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aggravated robbery  and rape o r sexual assault from  that by nighttim e 
burglary and rape or sexual assault. By doing this, the new  law 
prescribed separate elem ents for those crim es and differentiated the 
sentences. Finally, it w as revised on A ugust 22, 1997 by A ct No.
5343, the Sexual C rim e Act. The A rticle 5 (2) o f  the Sexual Crim e 
A ct extended its coverage by including the attem pted aggravated 
robbery (13-2 K CCR 570, 577-578, 2 0 0 1 H u n -K al6 , N ovem ber 29, 
2001 ).

C. W hether the principle o f  proportionality between criminal liability 
and punishment is violated

1. T he issue o f  how  to punish w hich crim es, that is, the issue o f 
crim inal sentences and its coverage, should be decided by law m akers. 
W ithin their extensive legislative d iscretion  and liberty, the law m akers 
should consider m any issues such as the nature o f  crim e, protected 
interests, public 's legal sentim ent and crim inal policy for crim e 
prevention. Therefore, we should be careful not to find a certain
crim inal law unconstitutional unless it is too cruel judg ing  from  the
nature o f  crim e and the offender's crim inal liability and unless it
deviates from  the principle o f  balance in penal system  and from  the 
law 's orig inal goal and function. Further, we should not easily  find a 
specific crim inal law 's sentence excessively  cruel on the basis o f  
existing sentencing guideline w hen a special crim inal law  w as enacted 

to additionally  punish a certain  crim e due to existing  crim inal law 's 
inability to prevent and  erad icate crim es (1 8 -1(A) K CCR 478, 484, 
2()05Hun-Ka2, April 27, 2006,).

2. U nder the A rticle 5 (2) o f  Sexual C rim e A ct, the sexual assault 
during aggravated robbery  is defined as the com bination o f  aggravated 
robbery (C rim inal Act, A rticle 334) and sexual assault (Crim inal Act, 
A rticle 298). Thus, the sexual assault during aggravated robbery is 
constitu ted  w hen a person breaks into a house at night o r m ore than 
one person robs w ith dangerous w eapon o r a person attem pted the 
above m entioned crim inal acts and further sexually assaulted victim s. 
T he intent to com m it sexual assault is often to conceal the offense o f 

robbery  and, during this process, the sexually  assaulted v ictim 's self
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autonom y is seriously devastated w ithout being able to resist under the 
extrem ely repressive condition. G iven the situation, the nature o f  the 
crim e, we believe, is horrible and highly accusatory. Furtherm ore, 
w hen the crim e is com m itted  in the house a t night in front o f  spouse 
o r o ther fam ily m em bers, it destroys the entire household  as well as 
the victim 's individual property and sexual autonom y. U nder the
circum stances, the crim inal dam age is m uch m ore devastating than 
ordinary aggravated robbery and sexual assault. T herefore, we find it 
necessary that law m akers enacted a special law w ith the understanding 
o f  practical lim itation to prevent and eradicate such a crim e with
ordinary punishm ent. Further, we acknow ledge the reasonable necessity 
w hen the law m akers, considering crim inal policy and o ther elem ents, 

enacted rather serious sentences such as capital punishm ent, lifetim e or 
m inim um  ten years o f  incarceration in addition to the crim inal 
sentence for rape during robbery. C onsidering all o f  these, therefore,
w e do not find that the A rticle 5 (2) o f  Sexual C rim e A ct is
excessively  cruel in its nature com pared to the nature o f  the crim e 
and offender's crim inal liability and thus v io lated the principle o f  
balance betw een liability and punishm ent.

3. W ith respect to the principle o f  proportionality , the A rticle 5 (2) 
o f  Sexual C rim e Act raises the issue o f  the excessive restriction o f  
judge's sentencing discretion because it prevents the possibility  o f  
suspension o f  sentence by prescribing the m inim um  ten years o f 

incarceration.
Sentencing guideline needs to be broad enough that ju d g e  may 

apply aggravating and m itigating factors in sentences unless the judge 's 
d iscretion  is overbroad. Y et, we cannot find  a narrow ly tailored 
sentencing law unconstitutional if  the law show s substantial 
reasonability  under the principle o f  proportionality  betw een protected 

legal interest and the nature o f  crim e even though the law m akers 
narrow ed the sentencing guideline by law as predicting possible factors 
to be considered for sentencing (7-1 K CCR, 539, 553, 93H un-B a40, 

A pril 20, 1995).
The A rticle 5 (2) o f  Sexual C rim e A ct is a legislative determ ination 

to block the possibility  o f  the suspension o f  sentence for sexual 
assault during aggravated robbery due to the special nature o f  the
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crim e unless there is a special circum stance although it allow s judge 's 
discretion to reduce the period o f  incarceration. Such determ ination o f 
law m akers show s substantial reasonability . Further, even under the 
A rticle 5 (2) o f  Sexual C rim e Act, the possibility  o f  suspension o f 
sentence still rem ains w hen statutory m itigating factors and 
discretionary  m itigating  factors are com bined. T he A rticle 5 (2) o f 

Sexual C rim e Act prohibits the possibility  o f  suspension o f  sentence if 
only discretionary  m itigating factors are show n w ithout statutory 
m itigating factors. This results in increasing the m inim um  sentence for 
the crim e, and yet it does not necessarily  infringe upon the judge 's 
sentencing pow er.

D. W hether the principle o f  equality is violated due to the lack o f  
balance under the penal system

1. A statute is found unconstitutional if it loses balance and 
legitim acy under the penal system  com pared  to the ordinary  crim inal 
punishm ent although it adds the crim inal penalty to a certain crim e 
with a due reason. (See 21-2(B ) KCCR 438. 20()8Hun-Ba9, February 
26, 2009)

2. It is practically im possible and not alw ays reasonable to draw  
m athem atical and m echanical proportion betw een the nature o f  crim e 
and com m ensurate punishm ent. The purpose o f  crim inal punishm ent is 
to inflict the suffering  to the offenders as well as to invoke preventive 
m easures. Yet, once the seriousness o f  a crim e exceeds a certain
degree, the perception o f  seriousness by the public and the
com m ensurate punishm ents fo r preventive m easures may be not much 
d istinguishable am ong differen t crim es. It is m ore obvious w hen a 

crim e becom es m ore felonious. For instance, when we com pare rape 
and sexual assault and com pare aggravated robbery  and sim ple 
robbery, w e know  that the rape is m ore serious than sexual assault 
and the aggravated robbery than robbery. Yet, w hen we com pare the 

rape during aggravated  robbery and the sexual assault during 
aggravated robbery, we find the difference o f  seriousness betw een tw o 
crim es m inim ized because each crim e involves highly offensive
natures. In o ther w ords, the m ore felonious crim es becom e, the more
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m inim ized the d ifference o f  the seriousness o f  crim es.

3. In general, sexual assault involves less felonious offenses because 
it, in its nature, includes any act, excluding  sexual penetration, 
com m itted  to invoke sexual hum iliation and repugnance o f  v ictim s for 
offender's sexual desire. Sexual assault includes broad offenses and 
usually involves less offensive and  felonious acts com pared  to rape. 

Yet, it m ay also involve m uch m ore serious and offensive acts than 
rape such as sadistic rape o f  inserting foreign substance to a victim 's 
sexual organ, anal sex and oral sex. Further, in practice, an ordinary 
sexual assault may be punished the sam e as or m ore seriously  than 
rape by considering the m otive, circum stances and the extent o f 
infringem ent o f  the protected interests. T herefore, if  w e m echanically  
d istinguish rape and  sexual assault and thus, alw ays treats sexual 
assault less seriously than rape, we may ironically cause the result o f 
im balance in penal system  (13-2 K CCR 570, 579-580. 2 0 0 1 H u n -K al6 , 
N ovem ber 29, 2001). Therefore, we cannot be sure that the sexual 
assault during aggravated robbery  is less felonious than the rape 
during aggravated robbery. R ather, we believe that sexual assault 

during aggravated robbery  could be punished m ore harshly than rape 
based on the concrete nature o f  individual offense.

4. For these reasons, we do not find that the A rticle 5 (2) o f  
Sexual C rim e is an arbitrary legislation w ithout balance in penal 
system  in prescribing the sam e sentence for above m entioned tw o 
crim es and therefore violates the principle o f  equality.

E. Sub-conclusion

A lthough the A rticle 5 (2) o f  Sexual C rim e prescribes the capital 
punishm ent, lifetim e o r m inim um  ten years o f  incarceration for the 

sexual assault during aggravated  robbery the sam e as the rape during 
aggravated robbery, it is not too excessive and cruel to v iolate the 
principle o f  liability. Further, it is not an arbitrary  legislation w hich 
lost the balance in penal system . Therefore, we find that it does not 
violate the principle o f  equality , proportionality  and the principle o f 
hum an dignity  and value prom ulgated  in the A rticle 10 o f  the
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C onstitution.

V. Conclusion

W e find 'or partial' in the A rticle 57 (1) o f  the Crim inal A ct is 
unconstitutional but the A rticle 5 (2) o f  Sexual C rim e Act 

constitutional as stated in H olding.

VI. Dissenting Opinion o f  Justice Lee Dong-heub's on "or partial" o f  
the Article 57 (1) o f  the Criminal Act

U nlike the m ajority opinion, I do not find "or partial" in the A rticle 
57 (1) o f  the Crim inal Act unconstitutional and hereby provide my 

dissenting opinion.

A. W hether the principle o f  due process, presumption o f  innocence 
and bodily freedom are violated

1. The nature o f  pretrial detention credit and the principle o f  due 

process and presumption o f  innocence

(A) The m ajority opinion states that pretrial detention credit, in its 

nature, restricts the bodily freedom  and therefore "or partial" in the 
A rticle 57 (1) o f  the Crim inal A ct infringes upon the bodily freedom  
by violating the principle o f  due process and the presum ption o f 
innocence w hen it allow s the partial application  o f  pretrial detention 

credit to the sentence.

Y et, it should  be noted that pretrial detention is the forcible m easure 
exceptionally  m ade for the efficient investigation, trial proceeding and 

execution o f  sentence by restricting a person 's bodily freedom . 
A lthough crim inal defendants should face investigation and trial out o f 
custody pursuant to the principle o f  the presum ption o f innocence and 
due process, pretrial detention is exceptionally  m ade w ith a judge 's 
w arrant to allow  investigation and trial w hile restricting a person's 
bodily freedom  w ithin the duration o f  w arrant. T herefore, pretrial 
detention is executed  as the exception to the constitutional recognized
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principle o f  the presum ption o f  innocence and due process and,
therefore, it does not violate the principle o f  the presum ption o f
innocence and due process per se.

(B) Pretrial detention, despite its nature o f  restriction o f  bodily 
freedom , is the inevitable forcible m easure to secure a  suspect or a 
defendant's body for the purpose o f  protection o f  societal legal interest 

and creation o f  legal effects fo r defendant's return to society during a 
crim inal investigation and proceeding and, therefore, it should be 
differentiated  from  post-conviction incarceration w hich is the 

deprivation o f  legal interest by creating  legal effects. For th is reason, 
pretrial detention does not involve forced labor and education to
reflect such legal nature and does not allow  transfer o f  jail during the 
detention period w ithout special reasons. In this regard, pretrial 
detention is d ifferent from  the execution o f  sentence and therefore 

cannot raise legal necessity  to apply its credit to the sentence. The 
issue o f  pretrial detention credit, therefore, should be discussed from 

the perspective o f  equality in term s o f  how  m uch o f  credit to be 

applied under the crim inal procedure. It is not related to  the issue o f 
trial out-of-custody under the principle o f  the presum ption o f 
innocence and the issue o f  guarantee o f  incarcerated defendant's right 
to defend. T here is logical flaw  in the argum ent that pretrial detention 
infringes the bodily freedom  in its nature because, under this prem ises, 
constitu tionally  ju stified  pretrial detention could infringe upon the basic 
rights unless its credit is w holly applied. The argum ent, therefore, 
leads to the conclusion that w hole pretrial detention credit m ay restore 
infringed basic rights w hich is build on the confusion  and 
m isunderstanding o f  the nature o f  pretrial detention and the application 
o f  its credit.

2. The application o f  pretrial detention credit to sentence and its 
basis

Pretrial detention, although not the execution o f  sentence, is sim ilar 
to the execution o f  sentence in term s o f  deprivation  o f  liberty  and 
therefore needs to be applied to the sentence pursuant to the equality 
o f  crim inal ju stice  originated from  the principle o f  due process.
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The m ajority opinion finds that pretrial detention should be 

com pensated  properly pursuant to the principle o f  the presum ption o f 
innocence despite its inevitable nature and further it should be wholly 
applied  because a defendant w ho w as found not guilty  is m onetarily 
com pensated. I disagree. T he defendant w ho w as found not guilty  is 
w holly  com pensated  because the detained period cannot be justified  
and it is treated as sacrifice. Yet, the defendant w ho w as found guilty 
is d ifferent. Further, as discussed above, any suffering incurred by 
pretrial detention cannot be regarded as sacrifice because it does not 
infringe upon the bodily freedom  as it is executed  by law w ith proper 
procedure under the C onstitution. T herefore, there is no basis fo r the 
argum ent that the entire pretrial detention credit should be applied. 
T he basis fo r pretrial detention credit is post-rem edial m easure based 

on the principle o f  ju stice  for the bodily suffering incurred on pretrial 

defendant in order to perfect legal proceeding.

3. Legislative histoiy and trial practice with respect to the 

application o f  pretrial detention credit

B asically, the application o f  pretrial detention credit rem ains within 
the legislative pow er o f  law m akers because it is related  to the 
d ifferent perspectives regarding pretrial detention and the execution o f 

sentence. It is also  related to the issue o f the delay o f  proceeding in 
connection w ith the efficiency o f  proceeding and econom y o f 

proceeding. T herefore, it should be studied by considering  individual 

country 's crim inal procedure and o ther related issues. Pretrial detention 
credit m ay be divided into two d ifferent types: legal p roceeding days 
w hich allow s ju dge 's  d iscretion; and actual days w hich reflects actual 

days detained. It is w idely  know n that the U .S., the U .K and 
G erm any adopted the actual days w hile K orea and Japan did legal 

proceeding days.
Yet, am ong those countries w hich adopted legal proceeding days 

have d ifferen t practices in actual application  o f  pretrial detention credit 
due to the absence o f  statutory regulation regarding the calculation o f 
credit. In general, they apply the entire actual days to the sentence 
and deduct the days w hich w ere caused by defendant's fault (the 

entire application). T hey may also apply only those days w hich are
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not caused by defendant's fault w hile deducting  the m inim um  
necessary days fo r legal proceeding and the days caused  by
defendant's fault (the partial application). U nder the A rticle 57 (1) o f

the Crim inal A ct, K orea practices the entire application o f  legal 
proceeding days because judge m ay exercises the d iscretion by first 
applying the actual days o f  detention to the sentence and later 

deducting those days caused by defendant's fault and attitude tow ard
the proceeding. M eanw hile, Japan practices the partial application o f
legal proceeding days by excluding days before arraignm ent and trial 
days and only applying those days not caused by defendant's  fault 

such as unavailability  o f  w itnesses and the m otion to continue by 
court or prosecutor.

T he m ajority opinion argues that m ajor countries except K orea and 
Japan adopted the actual-days application  o f  the pretrial detention 
credit. Y et, even those countries w hich adopted actual-days application 

still leave the exception w hich perm its the partial application  o f
pretrial detention credit a fter evaluating  the defendant's dem eanor after 
crim e and o ther relevant factors. For instance, in the U .K , the partial 
o r entire pretrial detention credit may be w ithdraw n if  a frivolous
appeal is filed by a defendant. A lso, in G erm any, a judge may
w ithdraw  the partial or entire pretrial detention credit if  the judge
finds the pretrial detention credit is not appropriate because o f  the 
defendant's dem eanor. L ikew ise, even those countries w hich adopted 
actual-days application  do not necessarily  follow  the exact actual-days 

application o f  the pretrial detention credit w ithout any exception. 

Therefore, our practice is not far d ifferent from  o ther countries w hich 
adopted actual-days application.

4. The justification o f  "or partial" under the Article 57 (1) o f  the 
Criminal A c t

(A ) The m ajority opinion argues that pretrial detention  is m ade for 
the inevitable purpose o f  investigation and crim inal p roceeding and 

therefore only the entire application  o f  pretrial detention credit fulfils 
the protection o f  hum an rights w hile the partial application  does not. I 
d isagree because the type o f  application belongs to the law m akers' 
d iscretion although pretrial detention credit should be considered  from
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the perspective o f  equality . Therefore, unless the exercise o f  discretion 

is found to be palpably unreasonable, it should not be found 
unconstitu tional. Further, if we do not leave the possib ility  o f  partial 
application o f  pretrial detention credit, we end up treating pretrial 
detention the sam e as serving tim e w hich has d ifferen t legal natures 
under the crim inal procedure. Pretrial detention may be incurred by 
m any d ifferent reasons: typically  required days fo r a legal proceeding; 
days caused by defendant's fault; and days caused by others. G iven 
these various reasons, if  we allow  applying those days caused by 
defendant's fault such as calling  unavailable w itness repeatedly  only to 
delay the proceeding and continuing the case to settle w ith victim , it 
m ay be against crim inal justice . L ikew ise, if  we allow  applying those 

days caused by defendant's abuse o f  system  to delay the proceeding, it 
m ay be unreasonable. T herefore, the A rticle 57 (1) o f  the Crim inal 
A ct is found reasonable because it enables judge to selectively apply 
the pretrial detention credit based on defendant's fau lt in delay, 
defendant's dem eanor, necessary  required days for p roceeding and 
process o f  proceeding given the m ixed natures o f  pretrial detention. 
The Suprem e C ourt o f  Japan, as adopting the sam e legal-proceeding 
days as K orea, held that the days for investigation and trial days 
should be borne by defendant and only  the days exceeding these 
required days should be applied because there is no practical need to 
apply  the entire pretrial detention credit to the sentence.

(B) The m ajority  opinion says that the A rticle 57 (1) o f  the 
Crim inal Act increases the level o f  infringem ent o f  bodily freedom  
because it allow s partial pretrial detention credit and thus sets a 
special exception to the exception to the out-of-custody investigation 
em bedded in the principle o f  the presum ption o f  innocence. H ow ever, 
pretrial detention, though creating bodily confinem ent in its effects, 

bears d ifferent legal nature as forcible m easure from  the execution o f 
sentence. As I discussed above, it neither violates the principle o f  the 
presum ption o f  innocence nor the principle o f  due process. Further, 
pretrial detention credit is a correctional m easure in order to prom ote 

the equality  in crim inal ju stice  system  and to protect hum an rights. 
T herefore, the partial application o f  pretrial detention credit does not 
necessarily  aggravate the infringem ent o f  bodily freedom . The
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m axim um  protection o f  bodily freedom  com es from  the strict practice 
o f  pretrial detention, its interpretation and application, and further from 
the legislative, executive and jud icial endeavor to develop system . Yet, 
it does not com e from  the m echanical application o f  entire pretrial 
detention credit.

(C ) The m ajority opinion says that it is not easy to distinguish  the 
exact days delayed by defendant and, further, even if defendant 
intentionally  caused the delay, partial application  fo r that reason is 
nothing but to punish the defendant's legal attitude w hich is not 

punishable under crim inal law.
Yet, pretrial detention credit should be considered from  the 

perspective o f  crim inal procedure not from  w hether o r not there is 
defendant's fault. It is true because pretrial detention is a forcible 
m easure to perfect crim inal procedure d ifferen t from  the execution o f  
sentence. T he issue o f  pretrial detention credit is not to decide the 
type o f  sentence but to decide the ex ten t o f  pretrial detention credit to 
satisfy the principle o f  equality  under the c ircum stances w here pretrial 
detention is allow ed fo r investigation and crim inal proceeding. 
Therefore, it is equitably reasonable to exclude those delayed days 
caused by defendant's fault. F o r this reason, the U .K and G erm any 
allow  the exclusion o f  the partial and the entire pretrial detention 
credit based on defendant's dem eanor. So does Japan w hich adopts 
legal p roceeding days system  fo r the sam e reason.

Therefore, I do not find that "or partial" in the A rticle 57 (1) o f  
the Crim inal A ct im plies the punishm ent o f  the defendant's legal 
attitude.

5. Sub-conclusion

The partial or the entire application o f  pretrial detention credit 
provision prescribed in the A rticle 57 (1) o f  the Crim inal Act does 
neither infringe on bodily freedom  nor v iolate the constitutional 

principle o f  due process and the presum ption o f  innocence because it 

bears the rationality  and justification  betw een end and m eans as it 
purports to realize the equality  o f  crim inal ju stice  and to protect 

hum an rights.
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A s I discussed above, I can never accept the m ajority 's opinion that 
the partial application o f  pretrial detention credit in the A rticle 57 (1) 
o f  the C rim inal A ct should be m odified to the entire application  o f 
pretrial detention credit in order to realize the equality  in crim inal 
ju stice  system  and to protect hum an rights under the principle o f  due 
process and the presum ption o f  innocence.

B. W hether the right to trial is infringed

1. The m ajority opinion holds that "or partial" in the A rticle 57 (1)

o f  the Crim inal A ct infringes on defendant's right to trial and the 
right to appeal because it d iscourages defendant to appeal and to 
introduce favorable evidences given the apprehension o f  the possible 
deduction o f  pretrial detention credit. Yet, the legislative purpose o f 
the A rticle 57 (1) o f  the Crim inal A ct is to achieve the equality  in 
crim inal ju stice  system  and to protect hum an rights not related to the
right to trial because the issue o f  pretrial detention credit is not to
decide the types o f  sentence but to decide the extent o f  pretrial 
detention credit from  the perspective o f  equality under the 
circum stances w here pretrial detention is inevitable to perfect crim inal 
procedure such as investigation and crim inal proceeding. Further, "or 
partial" in the A rticle 57 (1) o f  the Crim inal A ct is not found to 

prevent the defendant's right to defend, right to introduce favorable 
ev idence fo r m itigating  factors and the right to trial.

The right to appeal is the issue related to the A rticle 24 o f  'A ct on 
Special C ases concerning Expedition o f  Legal Proceedings', w hich 
prescribes that som e o f  pretrial detention credit during the period o f
appeal may be excluded after the appeal is denied by the reason o f
frivolousness. For the sake o f  argum ent, even if som e o f  pretrial 
detention credit are not to be applied  pursuant to "or partial" o f  the 
A rticle 57 ( I )  o f  the C rim inal A ct, it has no connection w ith the right 

to appeal because it is judge 's  d iscretionary decision based on 
defendant's dem eanor and fault for the delay o f  proceeding.

2. T herefore, I do not find that "or partial" in the A rticle 57 (1) o f
the Crim inal A ct infringes on defendant's right to trial.
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C. W hether right to equality is infringed

1. T he m ajority opinion finds that "or partial" o f  the A rticle 57 (1) 
o f  the Crim inal A ct w hich allow s judge 's  d iscretion  to allow  partial 
pretrial detention credit d iscrim inates against defendant in custody. 
G iven the com parison betw een defendant in custody and defendant out 

o f  custody w ith respect to the issue o f  d iscrim ination , we need to 
refer to relevant constitutional provisions and the legislative purpose 
and m eaning o f  the statute at issue (8-2 K CCR, 680, 701,
9 6 H u n -K al8 , D ecem ber 26, 1996; 13-2 K C C R  714, 727-728,
99H un-M a494, N ovem ber 29, 2001). The provision, "or partial" o f  the 
A rticle 57 (1) o f  the C rim inal Act does not purport to d iscrim inate 
defendant in custody with defendant out o f  custody because it is 
nothing but a regulation to apply pretrial detention credit to sentence 
in order to rectify  the principle o f  equality  under the circum stances 
w here defendant should be inevitably detained for crim inal procedure. 
Therefore, in nature, these tw o categories o f  defendants cannot be 

sam e to be com pared.

2. Therefore, the m ajority opinion is w rong w hen they find that 

there is the discrim ination betw een defendant in custody and defendant 
out o f  custody because they treat the naturally d ifferent tw o groups by 

regarding in the sam e light.

D. Conclusion

T herefore, I find that "or partial" o f  the A rticle 57 (1) o f  the 
Crim inal Act does not violate the C onstitution.

VO. Concurring Opinion o f  Justice Cho Dae-hyen regarding "or 
partial" o f  the Article 57 (1) o f  the Criminal Act

A state ow es the duty to guarantee the fundam ental and inviolable 
hum an rights o f  c itizens (the C onstitu tion , A rticle 10). T he freedom  
and rights o f  citizens m ay be restricted by A ct only w hen necessary 
for national security , the m aintenance o f  law and order or for public 
w elfare and even w hen such restriction is im posed, no essential aspect
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o f  the freedom  o r right shall be violated, (the C onstitution, A rticle 37 
(2)). Especially , bodily freedom  is the basis to guarantee the basic 
rights and hum an dignity  and for that reason it is the m ost im portant 
basic right and should be protected in a stricter m anner (the 
C onstitu tion , A rticle 12).

If  a law  does not guarantee a full pretrial credit w hile restricting a 
citizen 's bodily freedom  in exercising a state 's pow er to punish 
crim inals, the law  does not com ply w ith the C onstitu tion, A rticle 37 

(2), w hich prescribes a necessary and m inim al am ount o f  basic rights 
shall be restricted. The instant "pretrial credit provision" does not 

p rovide any legal basis to allow  partial pretrial credit w ith a judge 's 
discretion and therefore violates the C onstitu tion, A rticle 37 (2).

U nder the constitutional principle, w hen a state detains a crim inal 

suspect and restricts his o r her bodily freedom  in exercising the state's 

pow er to punish crim inals, the entire or partial pretrial detention credit 
should be applied to the sentence (the A rticle 57 o f  the C rim inal Act) 

and, the state, in case o f  verdict o f  not guilty , should aw ard 

restitution fo r pretrial detention  period (The C rim inal C om pensation 

A ct, A rticle 1). Such system  allow s applying the pretrial detention 
credit to sentence and aw arding restitution in order to m inim ize the 
infringem ent o f  basic rights even in case o f  detention o f  crim inal 

suspect in exercising  state 's pow er to punish crim inals.
T herefore, if a law does not guarantee a full pretrial credit while 

restricting a citizen 's bodily  freedom  in exercising a state 's pow er to 

punish crim inals, the law does not com ply w ith the C onstitution, 

A rticle 37 (2), w hich prescribes a necessary and m inim al am ount o f 
basic rights shall be restricted. Indeed, pretrial detention credit, w hich 
is aim ed to m inim ize the infringem ent o f  bodily freedom , may be 

restricted  by law pursuant to the A rticle 37 (2) o f  the C onstitution. 

Y et, even in this case, the restriction should be for m ore im portant 
value than bodily  freedom  at a m inim um  am ount.

H ow ever, the partial pretrial credit in the A rticle 57 o f  the 

C onstitu tion does not provide any legal basis to allow  partial pretrial 
credit w ith a judge 's  discretion and therefore violates the C onstitution, 
A rticle 37 (2).
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V n i. Dissenting Opinion o f  Justice Kim Jong-dae, Jastice M ok  
Y oung-joon regarding the Article 5 (2) o f  the Sexual Crime 
A ct

W e disagree w ith the m ajority opinion on the constitu tionality  o f  the 
A rticle 5 (2) o f  the Sexual C rim e Act and hereby find it

unconstitutional.

A. Limit o f  punishment

The C onstitution, A rticle 10 prom ulgates that 'all c itizens shall be 
assured o f  hum an w orth and dignity  and have the right to pursue 

happiness. It shall be the duty o f  the State to confirm  and  guarantee 
the fundam ental and inviolable hum an rights o f  citizens'. T herefore, 
punishm ent as state action should be exercised  w ithin the scope o f 
protection o f  hum an dignity  and value. F or this reason, punishm ent is 

bound to the principle o f  liability  w hich em phasizes 'no punishm ent 
w ithout liability ' and  further it should be exercised  as the last and 
supplem entary resort w ithout exceeding actual effectuation.

A lthough crim inal penalty belongs to legislative d iscretion, such 
legislative discretion may not infringe the central contents o f  basic 
rights as exceeding such lim its above explained. Therefore, w hen a 
crim inal penalty  is legislated, it should be done to m aterialize the 
principle o f  the rule o f  law by follow ing the internal lim it prescribed 
by the A rticle 10 o f  the C onstitu tion as well as by fo llow ing the rule 
against excessive restriction in the A rticle 37 (2) o f  the C onstitution. 
Further, it should com ply w ith the principle o f  substantial equality 
under the A rticle 11 o f  the C onstitution by conform ing  to the strict 
proportionality  betw een crim e and liability. T his is also true when 
severe punishm ent is asked under special crim inal law (1 8 -1(A) KCCR 

491, 497, 2006H un-K a5, April 27, 2006).

B. leg itim acy  o f  penal system  and violation o f  the principle o f  

equality

1. Crim inal penalty provisions in the Crim inal Act reflects unified 
value system  on each protected legal interest w hich should be
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respected unless there is the special change o f  circum stances occurs. 
U nder the Crim inal A ct, rape is sentenced to m inim um  three years o f 
im prisonm ent (the C rim inal A ct 297) w hile sexual harassm ent to 
m axim um  ten years o f  im prisonm ent o r m axim um  15,000,000 won o f 

fine (the C rim inal A ct 298). T he Crim inal A ct sets the m axim um  
sentence o f  rape m uch higher than that o f  sexual harassm ent based on 
the finding that the illegality and accusatory  level o f  rape is much 
higher than that o f  sexual harassm ent according to ordinary citizens' 
legal sentim ent and the crim inal ju stice  policy. Yet, the A rticle 5 (2) 
o f  the Crim inal A ct sets the sam e crim inal penalty for the rape during 

aggravated robbery  and the sexual harassm ent during aggravated 
robbery only because aggravated robbery is com bined w ith rape and 
sexual harassm ent each o f  w hich has d ifferent crim inal nature and 
circum stances. Finally, the m inim um  sentence for each crim e is ten 
years o f  im prisonm ent w hich is excessively  high.

2. T he A rticle 5 (2) o f  Sexual C rim e Act sets the crim inal penalty 
o f  'capital punishm ent, lifetim e o r 10 years o f  m inim um  incarceration ' 
for 'sexual assault' during aggravate robbery. T herefore, if  a person 
breaks into a room , house, building, ship o r airplane at night o r with 
dangerous w eapons o r m ore than one person rob and further sexually 
assault victim , it is punishable w ith capital punishm ent, lifetim e or 10 
years o f  m inim um  incarceration even if  the aggravated robbery w as an 

attem pt. M eanw hile, the Sexual C rim e A ct, A rticle 6 (2) sets 
m inim um  three years o f  im prisonm ent fo r the sexual harassm ent by
m ore than one person o r a person with dangerous w eapon.

As we observed above, the crim inal penalty varies drastically  
depending on the intent to rob in case o f  the sexual harassm ent by 
m ore than one person or a person w ith dangerous w eapon. A bsent 
intent to rob, the above m entioned crim e may be punished w ith the 

suspension o f  sentence under the statute even w ithout judge 's 
d iscretion. H ow ever, once the intent to rob is found, the sam e crim e 

m ay be punished w ith 'capital punishm ent o r lifetim e' even with 
ju dge 's  d iscretion after statutory consideration  o f  m itigating factors.

The discrepancy o f  crim inal penalty betw een above m entioned two
crim es is gross although they are o f  the sim ilar natures o f  crim es. The 
difference is even slighter w hen the attem pted robbery  is involved.
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T herefore, the d iscrepancy o f  crim inal penalty  betw een tw o crim es is 
unreasonable.

3 . The m ajority opinion asserts that sexual assault m ay involve 
m uch m ore serious and offensive acts than rape and ordinary  sexual 
assault m ay be punished sam e as o r m ore seriously than rape after 
considering the m otive, c ircum stances and the extent o f  infringem ent 
o f  the protected interests. Therefore, the m ajority opinion finds that 
the A rticle 5 (2) o f  Sexual C rim e has the reasonable basis w hen 

law m akers set the sam e sentence for above m entioned tw o crim es.
H ow ever, the range o f  a crim inal penalty  should be set based on 

the general nature o f  each crim e and its p rotected  interest and, 
subsequently , ju d g e  considers sentencing after review ing the crim inal 
nature and circum stances and other factors w ithin this range. 
T herefore, w hether a crim inal punishm ent is excessive under the 
crim inal ju stice  system  depends on w hether the range o f  sentencing 

m ay include the various types o f  a crim e. A dditionally , w hether the
sentence for a certain crim e is against the principle o f  equality  by
being excessively  h igher than o ther crim es depends on the 
consideration  o f  the general nature o f  crim e and protected  interests.

U nder the crim inal law, sexual harassm ent is overbroad enough to 
include various types o f  a crim e from  no less felonious acts than rape 

(anal sex, oral sex and putting foreign substance into v ictim 's sexual 
organ) to such petty offenses that infringes v ictim 's sexual autonom y 
at a m inim um  capacity. T o  constitute rape, a certain  am ount o f 
violence and threat is required  and yet sexual harassm ent may be
constituted by harassm ent after v io lence as w ell as v iolence itse lf as 
harassm ent. In the latter case, the v io lence does not necessarily  

am ounts to overw helm  the v ictim 's resistance but could sim ply be
against victim 's will regardless o f  the level o f  v io lence (The Suprem e 
C ourt, 2001D o2417, April 26, 2002). This w ide variety  o f  sexual 

assault y ields to the w ide range o f  sentence fo r the crim e. Crim inal 
penalty  for sexual harassm ent is m axim um  ten years o f  im prisonm ent 
o r 15.000,000 w on o f  fine w hile that fo r rape is m inim um  three years 
o f  im prisonm ent. T his show s that sexual harassm ent may include no 
less felonious acts than rape (m inim um  three years and m axim um  ten 
years acknow ledge the sexual harassm ent could be as serious as rape)
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and yet it may include petty offenses w hich may be punished with 
fine.

As a sim ple offensive physical contact may constitute sexual 
harassm ent, sexual harassm ent during aggravated  robbery m ay be 
constitu ted  under the A rticle 5 (2) o f  the Crim inal A ct, if  the sim ple 

offensive physical contact is com bined w ith aggravated robbery. Yet, 
we do not believe that petty sexual harassm ent during aggravated 
robbery  should be regulated w ith the sam e crim inal penalty  w ith rape.

4. It is neither legislatively im possible nor d ifficult to regulate the 
rape during aggravated robbery  and  sexual harassm ent during 
aggravated robbery d ifferently . In reality , rape by m ore than one 
person o r one person w ith dangerous w eapon is punished w ith lifetim e 

o r m inim um  five years o f  im prisonm ent under the A rticle 6 (1) o f  the 
C rim inal A ct w hile sexual assault in the above m entioned m anner with 
the m inim um  three years o f  im prisonm ent and thereby law m akers 
regulate rape and sexual assault differently .

5. The A rticle 5 (2) o f  the Sexual C rim e Act is against the 
principle o f  substantial equality  o f  'the equal are to be treated equally 
and the unequal are unequally ' m issing the proportionality  under the 
penal system .

C. Sub-conclusion

T he A rticle 5 (2) o f  the Sexual C rim e A ct, absent proportionality  
betw een the nature o f  crim e and liability, is against ju s t penal system  

and further against the princip le o f  substantial equality  guaranteed by 
the C onstitu tion , A rticle 11.

Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyen, Kim Нее-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heuh, 
Mok Young-joon, Song Doo-hwan



6. Jo in t Punishm ent on  Juridical Person in C onnection with 

Their Em ployee's Illegal Acts Case

[21-2(A) KCCR 77, 2008H un-K al4, July 30, 2009]

Q uestions Presented

W hether the part o f  A rticle 31 o f  the A ct on Special Cases 
C oncerning R egulation and Punishm ent o f  Speculative Acts, Etc 
(revised by Act No. 7901, M ar. 24, 2006) w hich states, "If an agent, 
a servant or any o ther em ployee o f  a ju rid ical person com m its an 
offense as prescribed in A rticle 30 Section 2 Item 1 (unlicensed 
speculative business) in connection w ith the affairs o f  the ju rid ical 
person, the ju rid ical person shall also be subject to a fine provided for 
in the relevant provisions (hereinafter, the "Instant Provision")" violates 

the principle o f  liability and the C onstitu tion

Sum m aiy o f  the D ecision

The Instant Provision stipulates that, in case an em ployee com m its 
an offense o f  v io lating A rticle 30 Section 2 Item  1 o f  the A ct on 
Special C ases C oncerning R egulation and Punishm ent o f  Speculative 

Acts, Etc in connection w ith the affairs o f  the ju rid ica l person, the 
ju rid ical person is subject to a fine as provided for in the penal 
provisions concerning the em ployees w ithout being questioned for its 
liability in relation to the offense o f  the em ployee involved. A lthough 
it is strongly required  to im pose regulations on the corporation itse lf 
d irectly  for its anti-social act o f  v iolating legal interests, the principle 
o f  liability derived from  the rule o f  law and nulla poena sine lege 
should be observed insofar as the legislator has opted for "crim inal 
punishm ent". H ow ever, the Instant Provision inevitably levies crim inal 
punishm ent on innocent corporations that fulfilled their duty o f  

appointm ent and supervision related to the em ployee 's offense, thereby 
violating the principle o f  liability derived from  nulla poena sine lege. 
T he Instant P rovision, therefore, v io lates the C onstitution.
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Concurring Opinion o f  Justice Lee Kong-hyun

The principle o f  crim inal liability  under the crim inal law im plies 

two rules: "no crim e, no punishm ent", and the principle o f
proportionality  betw een crim e and punishm ent. The act o f  an organ or 
em ployee entitled to decide corporate m anagem ent policies and key 

issues or to m anage and supervise the w hole corporate w ork or an 
agent delegated w ith full pow er by the said organ o r em ployee 
com m itted  w ithin the legitim ate scope o f  pow er may be identified 
w ith that o f  the coiporation , and subjecting the corporation to crim inal 

liability for the offense o f  a person w ith the aforem entioned status 
w ould not contrad ict the principle o f  liability. For this reason, the 
parts o f  A rticle 31 o f  the Special C ases C oncerning R egulation and 
Punishm ent o f  Speculative A ct, Etc. (revised by A ct No. 7901, M ar. 
24, 2006) concerning the "representative o f  the ju rid ical person" and 
"an agent, a servant or any o ther em ployee o f  a ju rid ical person who 
com m its an offense as prescribed in A rticle 30 in connection w ith the 
affairs o f  the ju rid ical person" do not violate the C onstitution, but the 
part concerning "an agent, a servant or any o ther em ployee" excluding 
the above violates the principle o f  liability that indicates "no crim e, no 
punishm ent". A lthough the said provision aim s to penalize the 

corporations liable fo r appointm ent and supervision o f  an agent, 
servant o r any o ther em ployee, im posing the sam e statutory 
punishm ent on the corporation  as that o f  the principal o ffender o f 
m ens rea w ould hardly m ean a crim inal punishm ent proportional to 
the liability, w hich is ultim ately in violation o f  the C onstitution.

Dissenting Opinion o f  Justice Cho Dae-hyen and Justice Lee
Dong-heub

The im position o f  fine on the corporate em ployer as well as the
em ployee responsible for unlicensed speculative business as provided

in relevant provisions in accordance w ith the Instant Provision is 
based on the consideration that, it is hard to clarify  w here the 
responsibility  lies given the nature o f  corporate organization and
Structure, although the corporation  is blam able as such offense o f  the 
em ployee is highly likely to occur o r be reinforced due to reasons



6. Jo in t P un ishm ent on  Juridical P erson in  C onnection  w ith  T h e ir Em ployee's Illegal A cts Case

such as tacit approval o r neglect o f  a corporate internal organ that 
profits from  the offense or, in a broad sense, flaw ed corporate 
operation system  insufficient to supervise the prevention o f  offence. In 
this context, it is appropriate to consider that this m easure has 
reflected the will o f  legislators to im pose strict punishm ent on 
corporations for neglecting their duty o f  appointm ent and supervision. 
T herefore, although the "negligence in appointm ent and supervision o f 
em ployees o r o ther responsible acts o f  the corporation" is not specified 
in the text o f  the Instant Provision, it can be interpreted that the 

corporation is punishable only w hen it is accused o f  the stated 
responsible acts w hich is w ithin the scope o f  textual in terpretation and 
acceptable according to constitutional law interpretation. In this sense, 
the Instant Provision does not violate the principle o f  liability.

Party

R equesting C ourt 

Suw on D istrict Court

M ovant at the R equesting C ourt 
Y TN
President: Pyo W an-soo 
R epresentative: Park H yung-sang

U nderly ing Case
2007K o-Jung4280. Suw on D istrict C ourt (V iolation o f  the Act on 
Special C ases C oncerning R egulation and Punishm ent o f  Speculative 

A cts, Etc.)

H olding

The part o f  A rticle 31 o f  the Act on Special C ases C oncerning
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R egulation and Punishm ent o f  Speculative Acts, Etc. (revised by Act 
No. 7901, M arch 24, 2006) w hich provides that "If the representative 
o f  a ju rid ical person, or an agent, a servant o r any o ther em ployee o f 
a ju rid ica l person com m its an offense as prescribed in A rticle 30 in 
connection w ith the affairs o f  the ju rid ical person, not only shall such 
offender be punished accordingly , but the ju rid ical person shall also be 

subject to a  fine provided fo r in the relevant provisions" violates the 
C onstitution.

R easoning

L Introduction o f  the Case and Subject Matter o f  Review

A . Introduction o f  the Case

1. The defendant o f  the underly ing case is Y TN  Inc., a cable 
television broadcaster. Y TN  w as charged for violating the regulation 
that requires obtain ing o f  perm ission from  the com m issioner o f  the 
com petent local police agency in case o f  running a business that 

collects m oney and o ther properties by m aking com petitors bet m oney 
on the correct answ er to a particular question w hile giving financial 
gains to all o r part o f  the w inners at the expense o f  the others' 
financial loss, and for engaging in speculative business - YTN 's 
m arketing officer and the o ther defendant o f  the underly ing case, Mr. 

Back O -b e o m , ran a quiz show  nam ed "YTN N ew s Channel" from 
April 2003 to M arch 2007, transm itting  captioned advertising  that said 
those w ho got answ ers by m aking charged calls w ould w in prizes by 
draw ing o f  lots, thus m aking com petitors pay ex tra  call charges o f  
200 w on per 30 seconds under the nam e o f  contents fee and 
acquiring 1,183,533,118 won from  1,310,500 com petitors. Y TN , along 
with Baek O -b e o m , w as prosecuted and received a sum m ary order to 

pay a fine o f  10 m illion won from  the Suw on D istrict C ourt on 
N ovem ber 16, 2007. In response, YTN filed for a trial against the 
stated sum m ary order w ith the sam e C ourt on D ecem ber 6, 2007 

(2007K o-Jung4280, Suw on D istrict C ourt) and filed a m otion to 
request for the constitutional review  o f  A rticle 31 o f  the Act on
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Special C ases C oncern ing  R egulation and Punishm ent o f  Speculative 
A cts, Etc. (2008C ho-K i236, Suw on D istrict C ourt).

2. The said district court granted the aforem entioned m otion and 
requested this constitutional review  o f  A rticle 31 o f  the A ct on M ay 
19, 2008, stating that the provision at issue contradicts the liability 
rule and thus m ay be unconstitutional.

B. Subject Matter o f  Review

The requesting court requested this constitutional review  o f  the 
entire text o f  A rticle 31 o f  the A ct on Special C ases C oncerning 
Regulation and Punishm ent o f  Speculative Acts, E tc., w hich is a jo in t 
penal provision, but in this case w here the business ow ners are 
"juridical persons" and the offender Baek O -b e o m  is the "agent, 
servant o r any o ther em ployee o f  a ju rid ica l person", it is appropriate 
that the part o f  the contested  provision concerning "representative o f  a 
ju rid ical person" be excluded from  the review . In addition, the scope 
o f  offense provided for in the A ct's penal provision o f  A rticle 30
shall be lim ited to the part concerning unlicensed operation  o f
speculative business as in this case, nam ely A rticle 30 Section 2 Item 
1 o f  the Act.

Therefore, the subject m atter o f  review  in this case will be the 
constitu tionality  o f  the part o f  A rticle 31 o f  the A ct on Special Cases 
C oncerning R egulation and Punishm ent o f  Speculative A cts, Etc. 
(revised by A ct No. 7901, M arch 24, 2006), "If the representative o f 
a ju rid ica l person, o r an agent, a servant or any o ther em ployee o f  a 
ju rid ical person com m its an offense as prescribed in A rticle 30 in 
connection w ith the affairs o f  the ju rid ical person, not only shall such 
offender be punished accordingly, but the ju rid ical person shall also be
subject to a fine provided for in the relevant provisions (underlined in
the follow ing paragraph, hereinafter the "Instant P rovision")", w hich, 

along w ith the relevant provisions, is as follows:

[Subject Provision o f  Review]
A ct on Special C ases C oncerning R egulation and Punishm ent o f  

Speculative Acts, Etc. (R evised by Act No. 7901, M ar. 24, 2006)
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A rticle 31 (Joint Penal Provisions)
If the representative o f  a juridical person , o r an agent, a servant or 

any other em ployee o f  a juridical person o r an individual com m its an 
offense as prescribed in A rticle 30 in connection w ith the affairs o f 
the juridical person o r the individual, not only shall such offender be 
punished accordingly , but the juridical person o r the individual shall 

a lso  be subject to a fine provided for in the relevant provisions.

A rticle 30 (Penal Provisions)
(2) A ny person w ho falls under any o f  the fo llow ing item s shall be 

punished by im prisonm ent for not m ore than three years o r by a fine 
not exceeding tw enty m illion won:

1. The person w ho operates his business w ithout obtain ing the 
perm ission under the provisions o f  A rticle 4  (1) or 7 (2);

(R elevant Provisions]
A ct on Special C ases C oncerning R egulation and Punishm ent o f 

Speculative Acts, Etc. (R evised by Act No. 7901, M ar. 24, 2006)

A rticle I (Purpose)
The purpose o f  this Act is to prescribe the m atters concerning the 

instruction on and regulation o f  speculation-related  businesses, and the 

special punishm ent o f  persons, etc., w ho perform  speculative acts by 
using slot m achines or speculative gam ing im plem ents, besides 
speculation-related  businesses, in order to prevent the furtherance o f 
excessive speculative spirit and to preserve good morals.

A rticle 2  (D efinitions)
(1) F o r the purpose o f  th is Act,
1. the term  "speculative acts" m eans the acts to provide the profits 

or losses to properties by collecting goods o r benefits on properties 

from  scores o f  people (hereinafter, referred to as "goods, etc.") and by 
deciding the benefits o r losses under coincidental m ethods;

2. the term  "speculative businesses" m eans the businesses indicated 
in each o f  the fo llow ing items:

(a) Lottery ticket issuing business: The business w hich perform s the 
act o f  collecting  goods, etc. from  m any people by utilizing  particular 
tickets (including the electronic form s under the apparatus having the
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electronic disposal abilities, such as com puter program s), w hile giving 
benefits on properties to the w inning persons by the m ethods such as 
lot draw ing, and giving losses to o ther participants;

(b) Prize com petition  business: The business w hich perform s the act 
o f  co llecting  goods, etc. from  the subscribers to the specific questions 
o r predictions under the conditions for provision o f  answ ers thereto  or 
m aking a good guess, and giving the profits on properties to w hole or 
part o f  those w ho provided correct answ ers o r m ade a good hit, and 

causing losses to o ther participants; and
(c) O ther speculative businesses: The business as prescribed by the 

Presidential D ecree w hich is the business under equipm ents o r m ethods 
having concerns over inducing the speculative m inds, such as turning 
a rotary plate, lottery, bonus gift, fo r the purpose o f  profit-m aking  in 
addition to item s (a) and (b);

3.~6. (omitted)
(2) (omitted)

A rticle 4  (Perm ission, etc.)
(1) Any person w ho w ishes to operate a speculative business shall 

prepare the facilities, etc. as referred  to in A rticle 3, and then obtain 
perm ission fo r it from  the C om m issioner o f  the Local Police A gency 

pursuant to the O rdinance o f  the M inistry  o f  G overnm ent 
A dm inistration and H om e A ffairs: P rovided. T hat w here the scope o f  
business areas covers not less than tw o Special M etropolitan C ities, 
M etropolitan C ities or Dos, he shall obtain perm ission from  the 

C om m issioner G eneral o f  the N ational Police A gency.
(2)~(3) (omitted)

A rticle 7 (V alid Period o f  Perm ission)
(1) The valid period o f  perm ission for each business shall be 

prescribed by the Presidential D ecree, but it shall not exceed three 

years.
(2) The person w ho w ishes to continue his business after the valid 

period o f  perm ission as referred to in paragraph (1) shall obtain a 
renew ed perm ission pursuant to the O rdinance o f  the M inistry  o f  
G overnm ent A dm inistration and H om e A ffairs. < "O rdinance o f  the 
M inistry  o f  G overnm ent A dm inistration and H om e A ffairs" revised to
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"O rdinance o f  the M inistry  o f  Public A dm inistration and Security", 
pursuant to the revision o f  A ct No. 8552, Feb. 29, 2008>

П. Reason for the Request o f  Suw on District Court and Ai^uments o f  
Relevant Bodies

(intentionally omitted) 

m . Review on Merits

A . H istoiy o f  the Instant Provision

The Act on Special C ases C oncern ing  R egulation and Punishm ent o f 
Speculative A cts, Etc. orig inates from  the A ct on Prohibition o f 
Lottery T icket Issuance B usiness, P rize C om petition , and O ther 
Speculative B usinesses enacted  as Act No. 762 on N ovem ber 1, 1961, 
and the purpose o f  this Act is to prescribe the m atters concerning the 
instruction on and regulation o f  speculation-related  businesses, and the 
special punishm ent o f  persons, etc., w ho perform  speculative acts by 
using slot m achines o r speculative gam ing im plem ents, besides 
speculation-related  businesses, in order to prevent the furtherance o f 
excessive speculative spirit and to preserve good m orals (A rticle 1).

Prize com petition  and  o ther speculative businesses w ere perm itted 
since the enactm ent o f  the A ct on Prohibition o f  L ottery  T icket 

Issuance B usiness, Prize C om petition , and O ther Speculative 
B usinesses, but penal provisions w ere new ly adopted w ith the 
am endm ent o f  A ct No. 1135 on S eptem ber 3, 1962. As the penal 
provisions w ere w holly revised as a regulatory  m easure by A ct No. 

4339  on M arch 8, 1991, the statutory punishm ent stipulated by the 
provisions w as, fo r the purpose o f  strengthening the overall 

punishm ent o f  speculative business, reinforced to "im prisonm ent for 
not m ore than three years o r by a fine not exceeding tw enty  million 
w on", and, at the sam e tim e, jo in t penal provisions also holding the 

business ow ners accountable w ere new ly established. Several revisions 
took place before today 's version, such as the revision o f  the 
provisions on A ugust 3, 1994, since w hen the casino business was 
excluded  from  the scope o f  speculative business, and the revision on
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M arch 24, 2006 that sw itched the position o f  the penal provision 
A rticle 30 and included the acts using com puter program s to the 

scope o f  speculative business.

B. Contents o f  the Instant Provision

T he Instant Provision provides that i f  a servant o r any other 
em ployee o f  a jurid ical person (hereinafter, "em ployee") com m its an
offense as prescribed in A rticle 30 Section 2 Item  1 o f  the A ct on
Special C ases C oncerning R egulation and Punishm ent o f  Speculative 

A cts, Etc. in connection w ith the affairs o f  the ju rid ica l person, the
jurid ical person shall be im m ediately subject to a fine as provided in
the relevant provisions that stipulate punishm ent o f  its em ployee. In 
addition, the Instant Provision does not stipulate that w hether the 
ju rid ical person is involved in the crim inal act o f  its em ployee or is 
neglecting  its duty to supervise the act o f its em ployee constitute 
reasons for punishm ent, no r does it stipulate that the ju rid ica l person 
can be exem pt from  the liability o f  its em ployee.

A lthough the Instant Provision provides that the act o f  the em ployee 
constitutes a crim e if  it is "in connection with the affairs o f  the 
ju rid ical person", the circum stance in w hich the em ployee com m itted 
an offense related to the affairs o f  the business ow ner is m erely a 
circum stance o f  the "act o f  the em ployee", not that o f  the business 
ow ner him /herself.

In o ther w ords, the Instant Provision stipulates that if a certain  act 

o f  an em ployee takes place, the ju rid ica l person or the business ow ner 
o f  the em ployee shall be punished along with the em ployee 
im m ediately w ithout being questioned as to w hat w rongdoing the 

business ow ner is responsible for in relation to the em ployee 's offense.

C. Principle o f  Liability Related to Criminal Punishment

Crim inal punishm ent is regulation o f  crim e, w hich, in essence, is an 
accusation o f  actions negatively received by legal order. In general, 
crim e can be described as actions accused by legal order, nam ely 

"illegal act", and the resulting negative consequence, nam ely "the 
result o f  the illegal act". In this case, the core e lem ent that constitu tes

124 -



^ " г й г з Г о Г 1

crim e and the m atter subject to censure through crim inal punishm ent 

is "the act accused by legal order", o r "illegal act".
Even if  a consequence accused by legal o rder occurs, the occurrence 

alone cannot suffice for im position o f  crim inal punishm ent if  no one 
is responsible for the consequence. A dm ittedly, there is a possibility 
that, based on the notion o f  fairness, an innocent individual o r a 

group  irrelevant to the happening may receive civil or adm inistrative 

disadvantage fo r the purpose o f  rem oving the consequence and 
returning to the original state. H ow ever, those w ho did not com m it 
any actions subject to censure by legal o rder canno t be put on 

crim inal punishm ent. T his is because the essence o f  crim inal 
punishm ent is accusability , since it is self-evident that censure against 
those not accountable for reprehensible acts cannot be justified .

The principle o f  liability concerning crim inal punishm ent, w hich 
indicates "no crim e, no punishm ent", is a basic principle o f  the
Crim inal Act. It is a principle inherent in the rule o f  law under the
C onstitution and one that is derived from  the idea o f  A rticle 10 o f  
the C onstitu tion , w hich provides that all c itizens be assured o f  hum an 
dignity  and value and that they act on their decisions under their own 

responsibilities (19-2 K CCR 520, 527, 2 0 0 5 H u n -K al0 , N ovem ber 29, 
2007).

D. The N eed for regulation o f  juridical persons and principle o f  
liability

1. The N eed for regulation o f juridical persons

The principal actors o f  offense have been traditionally  perceived as 
hum an beings, so those subjected to crim inal punishm ent for offenses 
w ere only natural persons. In today 's increasingly com plex and diverse 
society, how ever, ju rid ica l persons, separate from  natural persons, are 
socially  relevant and active as separate organization and institutions.
A lso, the increase in the social activity  o f  such jurid ical persons has
resulted in quite a few  incidents o f  their anti-social acts o f  violating 
legal interests.

W ith respect to such anti-social acts o f  v iolating legal interests 
com m itted  by ju rid ica l persons, not only the individuals w ho are
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im m ediate actors but also the ju rid ical persons them selves are accused 
by the society, and now  a legal m eans is required as an effective 
counterm easure to regulate the ju rid ical person itself. A s a result, it 
has becom e a global trend to im pose regulation on ju rid ica l persons 
them selves fo r their anti-social acts o f  v io lating legal interests, except 
that the regulative m eans chosen or the conditions fo r application  o f 

the regulation may vary.
The legislators have decided to allow  crim inal punishm ent, the 

strictest m eans o f  regulation, o f  ju rid ical persons w hich violate legal 

interests, based on the dem and for policy m easures to cope w ith the 
anti-social activ ities o f  legal interest violation com m itted  by the 
new ly-em erging actors o f  crim e in the m odem  society, nam ely 
ju rid ica l persons. The Instant Provision, as a form  o f  the said crim inal 
punishm ent, stipulates crim inal punishm ent o f  the responsible em ployee 
for h is/her offense and also im poses a fine, w hich is also  a crim inal
punishm ent, on the ju rid ical person as business ow ner.

2. Criminal punishment o f  juridical persons and principle o f  liability

In general, crim inal liability  im plies "ethical censure o f  one 's will to 
act on his/her decision involving illegality despite one's possib ility  to 
do o therw ise", and this traditional notion o f  liability presupposes 
natural persons. Therefore, it could be questioned w hether such 

principle o f  liability that indicates "no crim e, no punishm ent" could be 
applied to ju rid ica l persons, w hich are beings endow ed w ith character 
m erely in the legal sense.

Yet, crim inal liability  is a legal responsibility  fo r v io lating state 
regulations, not purely ethical censure. In this sense, it is not
necessary to apply the sam e stated notion o f  individual liability  to 
ju rid ica l persons and, furtherm ore, since the ju rid ica l person 's act is 
realized through acts resulting  from  the decision-m aking o f  its
representing natural person, the representative entity , it is neither 

im possible to judge w hether the ju rid ical person is responsible o r not 
according to the natural person 's decision-m aking and acts. M oreover, 
the pow er o f  punishm ent is the strongest m eans o f  regulation 
exercised  by the state, w hich m eans the authority  should be used 
solely for the purpose o f  protecting im portant social values. Insofar as
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legislators have opted for the strictest m eans o f  regulation , that is the 
crim inal punishm ent, as the counterm easure fo r particular anti-social 
activities o f  ju rid ical persons, the principle o f  liability that originates 
from  the ru le o f  law  and "nulla poena sine lege" - constitutional 
p rinciples concerning crim inal punishm ent - should be respected in 
applying the regulation.

U ltim ately, the ju rid ical persons will have to be subjected  to the 

principle o f  liability  as m uch as the natural persons are.

E. Unconstitutionality o f the Instant Provision

1. T he Instant Provision involves jo in t punishm ent o f  the liable 
em ployee and h is/her em ployer, w hich stipulates im m ediate im position 
o f  fines on the ju rid ical person, or the business ow ner, w ithout 

confirm ing w hat kind o f  fault the ju rid ica l person is responsible fo r in 
relation to  the offense o f  its em ployee. In o ther w ords, the Instant 
Provision provides that the ju rid ical person, as the business ow ner, 
shall be punished autom atically  if the offense o f  its em ployee takes 
place, totally irrespective o f  the follow ing: w hether the ju rid ical person 
com m itted  reprehensib le acts in connection w ith the offense o f  its 
em ployee in case the em ployee engaged in unlicensed speculative 
business related  to affairs o f  the ju rid ica l person, such as w hether the 
ju rid ical person ordered o r practically assisted w ith the offense o f  the 
em ployee; o r w hether the ju rid ical person neglected its duty as the 
business ow ner to guide or supervise the behaviors o f  its em ployee 
related to its ow n affairs.

M eanw hile, it w ould be o f  issue w hether the Instan t Provision could 
be interpreted that "business ow ners are punished only when 
responsible fo r acts such as v iolating their duty related to appointm ent 
and supervision o f  its em ployee", so  that it can be in agreem ent with 

the principle o f  liability  as interpretation o f  constitutional law. 
H ow ever, interpretation o f  constitutional law presupposes one within 
the plausible boundary given the text and purpose o f  the provision. In 
this sense, the above interpretation should be considered im perm issible 
as it exceeds the acceptable lim it o f  textual interpretation (19-2 KCCR 
520, 2 0 0 5H un-K al0 , N ovem ber 29, 2007).

As a result, the Instant Provision im poses punishm ent also on the
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innocent ju rid ical person that has fu lfilled  its duty of" appointm ent and 
supervision in connection with its em ployee 's offense.

2. T he Instant Provision levies crim inal punishm ent on the jurid ical 
person sim ply because the em ployee com m itted  offense in connection 
w ith the affairs o f  the ju rid ical person, w ithout defin ing any 
independent responsibility  o f  ju rid ical persons in their decision-m aking 
and action that provides basis for the reprehensible offense o f  the 
em ployee. This is as good as penalizing a  non-responsible person for 
o thers' offense, w hich is in conflict w ith the principle o f  liability.

F. Sub-conclusion

U ltim ately, the Instant Provision im poses punishm ent on jurid ical 
persons fo r offense o ther than their own w ithout question ing  their 
relevant liability, w hich contradicts the principle o f  liability derived 

from  the rule o f  law  and "nulla poena sine lege".

IV. Conclusion

The Instant Provision consequently  violates the C onstitu tion, and 

hence the holding stands as it is. The decision o f  this case was 
concurred by Justices except for a separate concurring  opinion o f 
Justice Lee K ong-hyun and dissenting opinions o f  Justice C ho 

D ae-hyen and  Justice Lee D ong-heub.

V . Concurring Opinion o f Justice Lee Kong-hyun

A. Principle o f  liability

The principle o f  liability, a basic principle o f  crim inal law involving 
punishm ent, has tw o m eanings. O ne is a justification  fo r the 
im position o f  punishm ent itself, w hich indicates that punishm ent can 
be im posed only if  there is liability (no crim e, no punishm ent), and 
the o ther is that the level o f  punishm ent cannot exceed the degree o f  

liability (principle o f  proportionality)".
T herefore, in order for the Instant Provision stipulating the
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im position o f  punishm ent to be justified , the attributable cause o f 
o ffense, o r liability, m ust be acknow ledged, and the statutory 
punishm ent thereof should be stipulated in law in proportion to the 
degree o f  liability.

The fact that only those w ith liability can be penalized is inherent 
in the principle o f  the rule o f  law and is derived from  A rticle 10 o f  
the C onstitu tion , w hich guarantees hum an dignity , value and free act. 
In addition, the call for punishm ent proportional to the degree o f  
liability  is derived from  A rticle 37 Section 2 o f  the C onstitution, 
w hich sets forth the rule against excessive restriction.

B. About the constitutionality o f  punishment o f  those without fault

1. W ith industrialization, ju rid ica l persons have becom e leading 
econom ic actors in the sectors o f  industry, shipping and com m erce, 
w here it has becom e increasingly possib le for ju rid ical persons to 
jeopard ize  public interests, such as public health and safety. A lso, as 
econom ic influence o f  ju rid ical persons has grow n stronger than ever, 
it is m ore likely that unregulated offense com m itted  by jurid ical 
persons will cause enorm ous dam age to the society.

T herefore, if liability is seen as social and legal censure o f  
anti-social act o f  v io lating legal interest, it w ould not be in violation 
o f  the principle o f  liability to hold the ju rid ica l person crim inally 
responsible for its act involving the risk o f  harm ing the public interest 
o r likelihood to cause huge dam age to the society through exercise o f  
unjustifiable econom ic pow er. In practice, the m ovem ent tow ards 
punishing such acts o f  ju rid ical persons is prom inent in W estern 
Europe, w here corporate crim inal liability is denied in accordance with 

the principle o f  societas delinquere non potest - "a legal entity  cannot 
be blam ew orthy" - and good exam ple is that the C ouncil o f  Europe 
and the European Union are recom m ending the m em bers to provide a 

legal system  that im poses crim inal liability on jurid ical persons for 
certain  types o f  crim e. The C ouncil o f  Europe, through the C onvention 
on the Protection o f  the Environm ent through Crim inal Law , punishes 
corporations w hich illegally d istribute toxic m aterials to the air. land 
and w ater and m anufacture, transport and store them  illegally, and the 
EU, fo llow ing in the footsteps o f  the Council, adopted a resolution
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banning corporations from  the sam e illegal acts. In 1999, the C ouncil 
o f  Europe also adopted the C rim inal Law  C onvention on C orruption , 

w hich im poses crim inal punishm ent on corporations that actively 
engage in the receipt o f  bribes, illegitim ate influence peddling, and 
m oney laundering. The European U nion C om m ission levies strict 
adm inistrative penalties equivalent to crim inal punishm ent fo r violation 
o f  com petition law, and this attitude has greatly im pacted som e o f  its 
m em ber countries to introduce system s that allow  crim inal punishm ent 
o f  corporations that violate com petition law. T he C om m ission also 
adopted a recom m endation urging m em ber countries to penalize 
corporations for fraud, active corruption, o r m oney laundering that 
harm  the finance o f  the EU. In o ther w ords, there is a m ovem ent 
across Europe to prevent health  risks o f  E uropeans stem m ing from 
environm ental pollution inherent in industrial activ ities and to take a 
crim inal approach in aggressively  responding to corporate acts that can 
disrupt the sound transaction order o r have enorm ous negative im pact 

on the European econom y through illegitim ate exercise o f  econom ic 
pow er. T his trend is in line w ith that in D enm ark, F in land, France, 
the N etherlands, and Sw itzerland, w here they have m ade it into law to 
adopt a com prehensive system  to im pose crim inal responsibility  on

corporations.
As jurid ical persons, how ever, are legally-form ed virtual entities 

w hich act through their em ployees, it m ust be possib le that the
problem atic act o f  the responsible em ployee is considered  as that o f  
the ju rid ical person in order to im pose crim inal responsibility  on
corporations for risks o f  harm ing public interest or causing huge 

dam age to the society through illegitim ate exercise o f  econom ic pow er. 
Still, it w ould be in violation o f  the liability principle to hold an 
innocent ju rid ical person crim inally  responsible for its em ployee 's act 
w hich is inconceivable as its ow n although it is not liable for
engagem ent in the problem atic act o r negligence in appoin tm ent and

supervision o f  the em ployee. T herefore, it is at issue to which
hierarchical level o f  em ployee shall be subjected to the consideration
that h is/her act is equivalent to a corporate act, and the act com m itted
by an institution or em ployee w hose status allow s h im /her to decide 
m anagem ent policies or m ajor issues, as well as m anage and supervise 
w ork, o r an agent delegated  with full pow er o f  the status equivalent
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to the stated institution o r em ployee com m itted w ithin the scope o f 
given authority  could be identified w ith the act o f  the corporation 
concerned. T his system  through w hich corporations take the crim inal 
responsibility  o f  em ployees w ho can be identified w ith the corporation 

is also found in com parative law. In the U nited  K ingdom , in the case 
D PP  v. K ent and Sussex C ontractors{[1944] KB 146}, w here the 

doctrine o f  identification that allow s for the possib ility  o f  identifying 
the act, m ens rea, and negligence o f  h igh-level executive in a 
corporation w ith those o f  the corporation  itself w as incorporated into 
the crim inal law and, in practice, w as em ployed in resolving the issue 
o f  corporate crim inal liability. A s a result, the doctrine currently  w orks 
as one o f  the established legal principles. T his doctrine was adopted 
by the U.S. M odel Penal C ode, w hich restricts corporate liability  to 

cases w here "the com m ission o f  the offense w as authorized, requested, 
com m anded, perform ed or recklessly tolerated  by the board o f 
directors o r by a h igh m anagerial agent acting in behalf o f  the 
corporation w ithin the scope o f  his office or em ploym ent 
(§2.07(1 )(c))", and defines that a "high m anagerial agent" is an officer 
o r agent "having duties o f  such responsibility  that his conduct may 

fairly be assum ed to represent the policy o f  the corporation 
(§2 .07(4)(c))".

A rticle 121-2 (1) o f  the French Penal C ode stipulates that "juridical 
persons, w ith the exception o f  the State, are crim inally  liable fo r the 
offenses com m itted  on their account by their o rgans or representatives, 
according to the d istinctions set out in articles 121-4 and 121-7 
(person w ho com m its the crim inally  prohibited  act, person who 
attem pts to com m it a felony o r a m isdem eanor, punishm ent o f 
accom plice, definition o f  accom plice)". In this provision, "organ" refers 
to organizations w ithin the corporation  officially  authorized by the 

French corporate law, such as shareholders w ho act through the board 
o f  directors or shareholders' m eetings, and "representatives" indicate 
high-level executives o r p rox ies o r em ployees w ho are delegated with 
the executives' power.

A t the sam e tim e, as is also confirm ed through com parative law 
observations, it should be considered that the person w hose act can be 
identified w ith the corporate act m ust include not only the 
legally-registered  representative but also the organ o r em ployee capable
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of deciding the corporate m anagem ent policies and m ajor issues o r o f 
m anaging and supervising all corporate work. In particular, not 
considering the act o f  a de-facto  representative as a corporate act due 

to a m erely form al reason that the representative is not legally 
registered  is as good as totally disregarding the current econom ic 
reality  in w hich corporations are, in m any cases, operated  by a 
de-facto  representative and industrial structures are form ed around 
corporate groups that are in fact a single decision-m aking  body led by 
the ow ners o f business conglom erate.

2. The m ajority opinion holding the Instant Provision unconstitutional 
lim its the unconstitutionality  to the part o f  A rticle 31 that concerns an 
agent, servant or any o ther em ployee but excluding  the representative 
o f  a ju rid ical person, although the requesting court challenged the 
constitu tionality  o f  the entire text o f  A rticle 31. In the underlying 

case, how ever, the defendant О О K orea w as indicted fo r violating 
A rticle 31 as its actual representative and joint defendant K ang O -ta e  
operated  a speculative business, and w hether K ang O - ta e  is the 
substantial agent o f  the corporation  is a m atter o f  fact-finding under 
full pow er o f  the court w hile the pending issue is the punishm ent o f 
the corporation. It is appropriate that the subject m atter o f  review  be, 
unlike the m ajority opinion, the part o f  A rticle 31 concern ing  the 
ju rid ical person (hereinafter, "subject provision o f  review ").

If  legislators consider certain profit-m aking activ ities to be socially  

harm ful and thus ban the activ ities in principle w ith exceptions w here 
public interest is served, this results in the scarcity  o f  opportunities for 
such profit-m aking activities. Free d istribution o f  the lim ited 
profit-m aking opportunities as perm itted  by legislation may ignore the 

legislators' intention to ban, in principle, the acts detrim ental to the 
society, so it is necessary to give adm inistration the d iscretion  o f 
control and ensure that the perm ission fo r such profit-m aking  activities 
is confined to a sm all num ber. L egislators regulate gam bling and 
opening o f  a gam bling place through crim inal punishm ent (A rticles 

246 and 247, C rim inal Act) fo r the purpose o f  estab lish ing  sound 
m oral principles related to econom y by punish ing  property acquisition 
through w ays other than legitim ate w ork. T his w ay, gam bling and 

opening o f  gam bling places are banned, in princip le, for being socially
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harm ful, yet speculative businesses equivalent to opening o f  gam bling 
places are exceptionally  perm itted in cases w here they are deem ed 
particularly  necessary to prom ote public w elfare, sales advertising, 
tourism  and attraction  o f  tourists (A rticle 5 Section 1, A ct on Special 
C ases C oncerning R egulation and Punishm ent o f  Speculative Acts, 
Etc.). T herefore, as unlicensed speculative businesses are likely to
underm ine the sound m oral principles o f  the econom y, im posing 
crim inal liability  as a form  o f  social and legal censure on corporations 

responsible fo r running such businesses w ithout perm ission w ould not 
contrad ict the principle o f  liability.

In addition, an institution or em ployee w hose status allow s him /her 
to decide m anagem ent policies or m ajor issues as well as m anage and 
supervise corporate w ork, or an agent delegated w ith full pow er o f  the 
status equivalent to the institution o r em ployee is entitled to declare 
the corporate intention officially  and m anage and supervise the entire 
w ork o f  the corporation. T herefore, the act o f  those w ith the stated 
status can be considered as that o f  the corporation, w hich m eans the 
principle o f  liability w ould not be violated even if crim inal liability is 
im posed on the corporation for the act o f  those w ith the said status. 
Therefore, the part o f  the subject provision o f  review  concerning the 
representative o f  the corporation  and those w ith the aforem entioned
status am ong an agent, a servant o r any other em ployee o f  a jurid ical 

person in the provision w ould not be in violation o f  the C onstitution.
M eanw hile, the part o f  the subject provision o f  review  excluding the

agent, servant o r any o ther em ployee in the abovem entioned status, as

in the m ajority opinion, does no t define the conditions that constitute 
a liability, such as the corporate intervention in the individual's 
unlicensed speculative business o r negligence in appointm ent and 
supervision, and autom atically  punishes corporations along with the 
responsible individual once he/she is accused. As this am ounts to 
im posing crim inal punishm ent on the innocent co iporation , the 
principle o f  liability  appears to have been violated.

C . V iolation o f  Principle o f  Proportionality

In case an individual w hose act can be identified w ith that o f  the 
corporation , such as a corporate representative, com m its an offense
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that leads to the punishm ent o f  the corporation , or w hen a corporation 

is punished according to the principle o f  accom plice liability for 
conspiring with its em ployee o r encouraging or tolerating  the offense, 
sam e statutory punishm ent for the offender and the co iporation  could  
suit the principle o f  proportionality  betw een crim e and punishm ent.

A lthough the act o f  the offender and the corporation w ould have 
resulted in the sam e consequence, it is possible that equal punishm ent 
o f  the offender and the corporation  may run coun ter to the 
proportionality  principle depending on the protectable legal interests 
and gravity  o f  the crim e o f  d ifferent types o f  acts. For instance, the 
degree o f  liability should be differentiated  betw een intentional acts and 
negligences in accordance w ith the principle o f  p roportionality , so even 

if the part o f  the subject provision o f  review  concerning the agent, 

servant o r any other em ployee w ho are not in the status o f  decid ing 
corporate m anagem ent policies and m ajor issues o r m anaging and 
supervising the entire corporate w ork, unlike the servant o r any other 
em ployee in such a status or an agent delegated w ith full pow er, is 
considered as a regulation o f  corporations responsible fo r negligence in 
appointm ent and supervision, im posing the sam e punishm ent on the 
corporation w hich is only liable for negligence as the intentional 
principal o ffender w ould hardly be seen as a punishm ent proportional 

to the respective liabilities.

D. Then, o f  the subject provision o f  review , the part concerning the 
representative o f  a ju rid ical person and that concerning a servant or 
any other em ployee whose status allow s him /her to decide m anagem ent 
policies or m ajor issues, as well as m anage and supervise w ork, o r an 
agent delegated w ith full pow er o f  the servant o r em ployee in the 
said status does not violate the C onstitu tion , w hereas the part 
concerning the rem ainder o f  the agent, servant or any o ther em ployee 
exclusive o f  those in the aforem entioned status is unconstitutional.

VL Dissenting Opinions o f  Justice Cho Dae-hyen and Justice Lee 
Dong-heub

W e believe that the Instant Provision does not contrad ict the 

principle o f  liability that indicates "no crim e, no punishm ent" and is
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therefore not in v io lation o f  the C onstitu tion  fo r the fo llow ing reasons:
The activities and social influence o f  corporations are increasing as 

the industrial society becom es highly organized, and stronger sanctions 
are required to regulate the increasing anti-social acts o f  legal interest 
violation. H ow ever, it is d ifficult to expect a crim e deterrent solely 
from  punishing the em ployee w hen the practical o ffender is the 
corporation, and it is necessary to com e up with a direct m eans to 
regulate the corporation  in addition to the liable em ployee as the 

corporation  is socially  accused for being the one that ultim ately stands 
to gain profit from  the em ployee 's offense. A lthough the offense is 
com m itted  m ostly for the purpose o f  gaining corporate interest or is 
attributable to tacit order, toleration o r neglect o f  m iddle m anagers or 
negligent appointm ent and supervision o f the responsible em ployee, 
ra ther than due to the pursuit o f  personal in terest o r lack o f  eth ics o f 
the responsible em ployee, it is d ifficu lt to clarify  w here the 
responsibility  lies given the com plex and dispersed w ork structure o f 
corporations. It is also possib le that, in the broad sense, such offense 
may stem  from  the deficiency in corporate operation  system  incapable 
o f  supervising such acts o r loopholes in the decision-m aking structures. 

T herefore, it is appropriate that the corporation also  takes the crim inal 
responsibility.

C onsidering the particularity  o f  corporate crim es and the need to 
punish corporations, som e have argued recently  that corporate crim inal 
liability should be im posed independently  from  the individual offender 
or that effective m eans o f  regulation o f  co iporations, aside from  fines, 

should be d iversified. In the U nited States, w hich has a long history 
o f  crim inal punishm ent for corporate crim es, the m ainstream  rulings o f 
precedents have im posed crim inal punishm ent d irectly  on corporations 
according to the doctrine o f  "respondeat superior" in case a) an 
em ployee o f  a corporation com m its an intentional o r negligent offense,
b) the offense is com m itted  w ithin the scope o f  corporate affairs and
c) the act aim ed to achieve corporate interests.

The reason w hy the Instant Provision im poses fines on the jurid ical 
person in addition to the em ployee responsible for the unlicensed 
speculative business is to enhance the effectiveness o f  the prevention 
and punishm ent o f  acts likely to jeopard ize  the m ajor legal interest, 
that is the prevention o f  encouraging people 's speculative spirit and
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preservation o f  good custom s, given the d ifficulty  in clearly  identifying
w here the responsibility  lies although the ju rid ica l person is highly
blam able since such an offense o f the em ployee is h ighly likely to 
occur or be reinforced due to tacit approval or neglect o f  a corporate 
internal organ or, in a broad sense, deficiencies in the corporate
operation  system  unequipped to supervise the prevention o f  offense. It 
is appropriate to consider that this m easure has reflected  the w ill o f 
legislators to im pose strict punishm ent on corporations for neglecting 
their duty o f  appointm ent and supervision.

M eanw hile, the rulings o f  the Suprem e C ourt on the jo in t penal 
provisions fo r corporations or individual business ow ners and the
principle o f  liability are as follow s: "Joint punishm ent o f  business 
ow ners for their em ployees' violation o f  adm inistrative laws is 

grounded on the business ow ner's liability  fo r neglect o f  h is/her duty 
o f  appointm ent and supervision (8 7 D o l2 1 3 , N ovem ber 10, 1987,
Suprem e C ourt), "The punishm ent o f  business ow ners accord ing  to 
jo in t penal provisions is not subjected to that o f  the em ployee w ho 
com m itted the offense but is im posed independently  fo r reasons o f 
negligence in appointm ent and supervision o f  the em ployee on the part
o f  the business ow ner .......  (2005D o7673, February  24, 2006, Suprem e
C ourt)", " ....... in case the business ow ner is an individual, presum ing
that the business ow ner is responsible for neglecting his/her duty o f 
appointm ent, supervision and o ther necessary care to prevent violation 
o f  the offender and penalizing him /her fo r that responsibility  when 

h is/her agent, servant o r any o ther em ployee com m its an offense, the 
business ow ner is not im m une from  the crim inal liability unless 
p ro v en  o th e rw ise  (8 2 D o 7 7 7 , Ju n e  2 2 , 1982 , S u p re m e  C o u rt)" , o r
" ....... the pu ipose lies w ith reinforcing the presum ption o f  negligence
by im posing the burden o f  proof, if  not liability w ithout fault, on the
jurid ical person ....... (2001D o5595, January  25, 2002, Suprem e
C ourt)". C om prehensive review  o f  all the stated S uprem e C ourt rulings 
in relation to the jo in t punishm ent o f  corporations or individual 
business ow ners indicates that the Suprem e C ourt consistently  
questions the liability o f  business ow ners on grounds o f  their violation 
o f  duty o f  appointm ent and supervision, o r liability  w ithout fault, 
except that the business ow ner is presum ed to be liable for negligence 

in appointm ent and supervision associated  w ith the em ployee 's offense.
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In Japan w here the Special C rim inal Law  stipulates jo in t penal 
provisions for punishm ent o f  business ow ners, the general view  and 
the position o f  the Suprem e C ourt o f  Japan related to the jo in t penal 

provisions o f  corporate business ow ners is, "B usiness ow ners are 
presum ed to be liable fo r negligence in appointm ent, supervision and 
o ther care to prevent offense o f  an agent, servant o r o ther em ployees, 
and corporations are not im m une from  crim inal liability unless they 
prove them selves to have fu lfilled their duty as business ow ners".

The Instant Provision specifies that, "If an agent, a servant o r any 

o ther em ployee o f  a ju rid ical person com m its an offense as prescribed 
in A rticle 30 in connection w ith the affairs o f  the ju rid ical person, the 
ju rid ical person shall be subject to a fine provided in the sam e 
A rticle". A s, even in this text, the scope o f  corporations w hich 
constitute elem ents o f  crim e does not include those unrelated to the 
em ployee 's "offense" but is lim ited to those w hose em ployees com m it 
an "offense" in connection  w ith their "affairs", the "corporate business 
ow ner's negligence in appointm ent and supervision o f  em ployees" can 
be in fen ed  as a subjective fac to r that links the "affairs" o f  the
corporation  and the "offense" o f  em ployees, and this subjective

elem ent o f  crim e can be in teipreted  as the above although not
specified in the text. Based on this interpretation, the Instant Provision 
does not contradict the principle o f  crim inal liability.

Therefore, in terpreting  that the liability  o f  corporation is lim ited to 
reasons such as negligence in appointm ent and supervision o f
em ployees although it is not specified as such in the Instant Provision 
w ould be acceptable w ithin the scope o f  law in terpretation in 
accordance w ith the constitutional in terpretation o f  law.

T herefore, the Instant Provision does not violate the "no crim e, no 
punishm ent" principle, o r the principle o f  liability.

Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyen, Kim Нее-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heub, 
Mok Young-joon, Song Doo-hwan



7. Nighttim e O utdoor Assem bly Ban Case

[156 KCCG 1633, 2(K)8Hun-Ka25, September 24, 2(X)9]

Q uestions Presented

1. W hether the provision o f  'outdoor assem bly ' in the A rticle 10 o f 

the A ssem bly and D em onstration A ct (A m ended to A ct 8424 on M ay 
11, 2007) w hich enables the general prohibition and the district police 

c h ie fs  exceptional perm ission o f  the ou tdoor assem bly  scheduled 
before sunrise and after sunset; and the provision o f  'outdoor assem bly 
o f  the A rticle 10' in the A rticle 23 (1) o f  the A ssem bly and
D em onstration A ct w hich prescribes a penalty  provision fo r the 
violation o f  the above m entioned provision o f  the A rticle 10 infringes 
upon the freedom  o f  assem bly in violation o f  the C onstitution 
(U nconstitutional)

2. The form  o f  the holding in case o f  five unconstitutional opinions 
and tw o incom patibility  opinions; and the issue o f  overturn ing  the 
precedent.

Sum m ary o f  the D ecision

L A . Justice Lee Kang-kook, Justice Lee Kong-hyun, Justice Cho
Dae-hyen, Justice Kim Jong-dae and Justice Song Doo-hwan's 
Majority Opinion: Unconstitutionality

U nder the C onstitu tion , A rticle 21 Section 2, the perm it system  for 
assembly is prohibited. This principle is the constitutional value-consensus 
and the decision o f  the people w ho possess the pow er to am end the 
C onstitu tion. U nder this provision, the C onstitu tion  sets a clear 
lim itation in restricting basic rights and, therefore, this provision 
should be the standard o f  review  w ith a h igher priority  than the

C onstitu tion, A rticle 37 Section 2 w hich is the provision regarding 

statutory reservation.
T he 'perm it' prohibited  by the A rticle 21 Section 2 o f  the

C onstitu tion m eans a perm it system  under w hich an adm inistrative
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authority  may perm it assem blies in certain cases by review ing the

contents, the tim e and the place o f  reported assem blies. In o ther 
w ords, it is the system  under w hich all unperm itted  assem blies are 
banned.

T he A ssem bly and D em onstration A ct (hereinafter, "A D A "), A rticle 

10 prescribes that, the head o f  a com petent police departm ent, as an 
adm inistrative authority , may ban an outdoor assem bly scheduled either 
before sunrise o r after sunset (hereinafter, "nighttim e") as a general 
rule w ith an exception that the authority  m ay decide not to ban it 

based on the review  o f  the contents o f  an assem bly in advance. 
Evidently , the A rticle 10 prescribes a perm it system  fo r nighttim e
outdoor assem bly and we cannot read it otherw ise. Therefore, it is
against the A rticle 21 Section 2 o f  the C onstitu tion  and the entire
A rticle 23 Item  1 o f  "ADA" based on it is against the C onstitu tion  as 
well.

B. Justice Cho Dae-hyen and Justice Song Doo-hwan's Supplementaiy 
Concurring Opinion

If  we hold the provisions at issue against the A rticle 21 Section 2 
o f  the C onstitu tion , we can solve the constitu tional issue by letting 
law m akers to delete the exception provision o f  the A rticle 10 o f 
"ADA" because, in that w ay, the adm inistrative authority  loses the 
pow er to perm it nighttim e outdoor assem blies in a selective basis. Yet, 
we still face the issue o f  substantial infringem ent o f  the freedom  o f  
assem bly w ithout reasonable basis as we allow  the general and 
com plete ban o f  nighttim e ou tdoor assem bly under the A rticle 10 o f 
"A D A ". F o r this reason, we should hold the entire part o f  the A rticle 
10 against the A rticle 37 Section 2 o f  the C onstitution.

C. Justice M in H yeong-ld and Justice M ok Young-joon's Opinion: 
Incompatibility with the Constitution

1. W hen law m akers enact a law to restrict the freedom  o f  assem bly, 
such action o f  law m akers does not fall into the advance perm it system  
w hich is prohibited under the A rticle 21 Section 2 o f  the C onstitution. 
In general, law m akers m ay restrict ou tdoor assem bly in term s o f  tim e,
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place and m anner. T he main text o f  the A rticle 10 o f  "ADA" 
regulates law m akers' restriction on tim e o f  ou tdoor assem bly w hile the 
proviso relieves the severity  o f  the restriction. T he contested  provision 
is the tim e restriction o f  ou tdoor assem bly and thus not against the 
principle o f  "the prohibition  o f  advance perm it" prom ulgated by the 
C onstitution, A rticle 21 Section 2.

2. "ADA" A rticle 10 w as enacted to restrict nighttim e outdoor 
assem bly in principle after considering the nature and the 

d istinctiveness o f  nighttim e ou tdoor assem bly from  the perspective o f 
the d ifficulty  in m aintain ing the public order. The legitim acy o f 
legislative goal and the appropriateness o f  m eans are thereby approved. 
Y et, the contested provision bans ou tdoor assem bly  in a w ide range o f 
tim efram e and, in result, m akes the freedom  o f  assem bly  nom inal by 
virtually blocking daytim e w orkers' and students' access to assem bly. 
Further, in a city oriented and industrialized m odern society, the 
nature and the d istinctiveness o f  nighttim e in term s o f  d ifficulty  in 
m aintaining a public order is focused on late night. S ince "ADA" 

prescribes various m easures to protect citizen 's life and privacy and 
public order, the legislative goal could be achieved w ithout difficulty 
even if the prohibited tim efram e is not such wide as in the provisions 
at issue. N evertheless, the contested  provision im poses an excessive 
restriction to achieve the goal and delegates the pow er o f  perm ission, 
w hich w as enacted to relieve the excessive restriction as an exception, 
to an adm inistrative authority. H ow ever, such a delegation cannot be 
found to be an appropriate m easure to relieve excessive restriction 
and, for this reason, the A rticle 10 o f  "ADA" violates the princip le o f  
the prohibition o f  excessive restriction and infringes on the freedom  o f
assem bly. This finding also applies to the A rticle 23 Item  1 o f
"ADA" w hich is based on the A rticle 10 o f  "A D A ".

3. T he unconstitu tionality  o f  the A rticle 10 o f  "ADA" is not found 
in the restriction o f  nighttim e outdoor assem bly itself. In the 
provisions at issue, the constitu tionality  and the unconstitu tionality  are 
m ixed and, therefore, it should be left to law m akers to decide what 
nighttim e fram e shall be restricted to guarantee the freedom  o f
assem bly in the least restrictive m anner. For this reason, we hold the
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provisions at issue incom patible with the C onstitu tion  and yet m aintain 

its validity through June 30, 2010  until w hich tim e law m akers may 
revise it. If  law m akers do not revise it until the above said date, it 
w ill becom e invalid as o f  July 1, 2010.

D. Justice Kim Нее-ok and Justice Lee Dong-heub's Dissenting  
Opinion: Constitutionality

1. The content-neural restriction on tim e and place in the freedom  
o f  assem bly does not fall into the "perm it" system  prohibited by the 
C onstitu tion , A rticle 21 Section 2 as far as it is enforced w ith a 
concrete and clear standard. W hether the A rticle 10 o f  "ADA" 
constitu tes the assem bly perm it prohibited  by the C onstitution, A rticle 
21 Section 2 should be decided after review ing the standard o f  the 
restriction: w hether the standard, as a  content-neutral one, is concrete 
and clear. In restricting  the freedom  o f  assem bly, the provisions at 
issue adopt a tim e standard w hich is content-neutral, concrete and 

clear. For this reason, the contested  provision does not constitute the 
"permit" prohibited  by the C onstitu tion, A rticle 21 Section 2.

2. T he A rticle 10 o f  "A D A ", w ith a legitim ate legislative goal, was 
enacted to guarantee the freedom  o f  assem bly and dem onstration  and, 
concurrently , to m aintain the public order in a harm onious m anner. 
Since, nighttim e outdoor assem bly has a high probability  to violate the 
public order by the virtue o f  'n ighttim e' and 'outdoor assem bly'. 
Therefore, the contested  provision, w hich bans nighttim e outdoor 
assem bly as a general rule, is found to be an appropriate m eans to 
achieve the legislative goal. It is practically  d ifficult to restrict 

nighttim e ou tdoor assem bly by subdividing the restricted tim e and 
places m ore into details. Essential nighttim e outdoor assem blies are 
selectively perm itted  under the contested  provision. Further, alternative 
channels fo r com m unication and public opinion are available. For these 
reasons, w e hold that the A rticle 10 o f  "ADA" does not infringe on 
the freedom  o f  assem bly and not violate the C onstitution. It is sam e 
with the "A D A ", A rticle 23 Item  1 w hich is based on the contested 
provision.
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E. Type o f D ecision  and the Relation to the Precedent

Five Justices held the provisions at issue unconstitutional w hile tw o 
Justices incom patible w ith the C onstitu tion . T his num ber satisfies the 

required  num ber o f  votes (6) to hold a statute unconstitutional under 
the C onstitutional Court A ct, A rticle 23 Section 2 Item  1.
Subsequently , this Court holds the contested  provisions unconstitutional 
and yet m aintain their validities through June 30, 2010  until w hich 
tim e law m akers m ay revise the unconstitutional portion o f  the law 
because the provisions at isue have the m ixed portions o f
constitu tionality  and unconstitu tionality . If law m akers do not revise this 
provisions until the above said date, the provisions will becom e
invalid as o f  July 1, 2010.

P reviously, in 91 H u n -B a l4  (A pril 28, 1994), the C onstitutional
C ourt held the form er A rticle 10 o f  "A D A  (w holly revised  to A ct No. 
4095 on M arch 29, 1989)" constitutional. The decision  o f  91

H u n -B a l4  shall be overruled  as to the conflicted  portion w ith this 

decision.

F. Justice Cho Dae-hyen's Non-Applicability Order Opinion

The A rticle 10 and 23 Item 1 o f  "ADA" is a crim inal statute. If  
this C ourt allow s the validity o f  the contested  provisions in w hich the 
unconstitutional portion is em bedded until revision , this C ourt's

decision is deem ed to be deviated from  the spirit o f  constitutional 
review  o f  statute and further against the C onstitutional C ourt A ct, 47 
Section 2. T he application o f  the provisions at issue should be 
suspended until revision.

Party
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R equesting C ourt

Seoul Central D istrict C ourt (2008C ho-K i2418)

M ovant a t the R equestiong C ourt 
A hn O -g u l 
R epresentative:

1. W em in Law  Firm
A ttorney in C harge: K im  N am -gun and three others

2. H ankyul Law Firm
A ttorney in C harge: Park Joo-m in

U nderlying Case

Seoul C entral D istrict C ourt 2008K o-D an3949 V iolation o f  
A ssem bly and D em onstration A ct, etc.

H olding

'O utdoor A ssem bly ' at A ssem bly and D em onstration A ct (revised by 
A ct No. 8424 on M ay 11, 2007), A rticle 10 and 'O utdoor A ssem bly 
o f  A rticle 10' o f  A rticle 23, Item 1 are incom patible w ith the 
C onstitution. T hese provisions shall be continuously  applied until the 
legislators revise them  by June 30, 2010.

R easoning

I. Introduction o f  the Case and Subject Matter o f  Review

A. Introduction o f  the Case

1. M ovant at the R equesting C ourt w as charged with the violation
o f  "A ssem bly and D em onstration A ct" by allegedly organizing an 
ou tdoor assem bly from  19:35 to 21:47 on M ay 9, 2008 (Seoul Central
D istrict C ourt, 2008G o-D an3949). The said m ovant filed a m otion to
request fo r the constitutional review  o f  'A ssem bly and D em onstration 
A ct, A rticle 10 and A rticle 23 Item  1' claim ing that these provisions 

allow  the advance p enn it fo r assem bly w hich is prohibited by the
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C onstitu tion  (Seoul C entral D istrict C ourt, 2008C ho-G i2418).

2. T he said district court granted the m otion and requested  this 

constitutional review  o f  the statute on O ctober 13, 2008.

B. Subject Matter o f  Review  and related provision

Subject M atter o f  R eview  in this case is w hether 'O utdoor 
A ssem bly ' in the A rticle 10 o f  the A ssem bly and D em onstration Act 
(revised by Act No. 8424 on M ay 11, 2007) and the 'O utdoor 

A ssem bly o f  the A rticle 10' and the A rticle 23 Item  1 are against the 
C onstitution. A lthough the requesting  court asked for the review  o f  the 
entire A rticle 10 and the A rticle 23 Item  1, we lim it the subject 
m atter to those parts o f  'O utdoor A ssem bly ' in the A rticle 10 and the 
A rticle 23 Item 1 (hereinafter, referred  to those parts as "Instant 
P rovision") because those parts o f  the provisions applies to the m ovant 

in the underly ing case.

The text o f  those provisions o f  the subject m atter are as follow s:
A ssem bly and D em onstration Act (revised by A ct No. 8424 on M ay 

11, 2007)
A rticle 10 (H ours Prohibited  for O utdoor A ssem bly and 

D em onstration)
No one may hold any outdoor assem bly or stage any dem onstration 

e ither before sunrise o r after sunset: Provided. T hat the head o f  the 
com petent police authority  m ay grant perm ission for an outdoor 
assem bly to be held even before sunrise o r even after sunset along 
w ith specified conditions fo r the m aintenance o f  order if  the organizer 
reports the holding o f  such assem bly in advance w ith m oderators 
assigned for such occasion as far as the nature o f  such event m akes it
inevitable to hold the event during such hours.

A rticle 23 (Penal Provisions)
A ny person w ho violates the m ain sentence o f  A rticle 10 or A rticle

11, o r w ho violates the ban as provided fo r in A rticle 12, shall be
punished according to the fo llow ing classification o f  offenders:

1. The organizer shall be punished by im prisonm ent for not m ore

144 -



than one year, or by a fine not exceeding one m illion won;

[R elated Provisions]
A ssem bly and D em onstration A ct (revised by A ct No. 8424 on M ay 

11, 2007)
A rticle 2 (D efinitions)
For the purposes o f  this A ct, the defin itions o f  term s shall be as 

follows:
1. The term  "outdoor assem bly" m eans an assem bly in a place that 

has no roof o r covering or is in an open space w ith none o f  its four 
sides closed;

2. T he term  "dem onstration" m eans an act o f  a group o f  persons 
associated  under com m on objectives parading along, o r displaying their 
will or vigorous determ ination in, public places available for the free 
m ovem ent o f  the general public, such as roads, plazas, parks, etc., 
w ith the aim  o f  exerting influence on the opinions o f  a  large num ber 
o f  unspecified  persons or overw helm ing them;

3 .-6 . (Omitted)

A rticle 6 (R eport, etc. on O utdoor A ssem bly o r D em onstration)
1. A ny person w ho desires to hold an outdoor assem bly or to stage 

a dem onstration  shall, from  720 to 48 hours before such assem bly or 
dem onstration is held, subm it a report on the details in all the 
fo llow ing subparagraphs to the ch ie f o f  the com petent police station: 
Provided, That if  tw o or m ore police stations have ju risd iction  over 
such assem bly o r dem onstration, such report shall be subm itted to the 
com m issioner o f  the com petent regional police agency, and if two or 
m ore regional police agencies have ju risd iction  over it, such report 
shall be subm itted  to the com m issioner o f  the com petent regional 
police agency exercising jurisd iction  over the place w here it takes 
place:

2 .-5 . (Omitted)

П. Reason for this Request o f  Seoul Central District Court and 
Arguments o f  Related Bodies

A . Reason for this request for the constitutional review o f  the said 
court
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1. The A rticle 10 o f  A ssem bly and D em onstration A ct (hereinafter 
as "A D A ") bans nighttim e outdoor assem bly w ith the exception that a 
district police ch ief may perm it on a selective basis. It constitu tes the 
advance perm it system  fo r assem bly w hich is absolutely  prohibited by 

the C onstitu tion , A rticle 21 (2) and further v io lates the freedom  o f  

assem bly.

2. The prohibited  tim efram e o f  ou tdoor assem bly under the A rticle 

10 o f  "ADA" is overbroad as it covers the h a lf o f  a day from  sunset 
to sunrise. Further, under the c ircum stances that m any citizens study 
and w ork during daytim e, the freedom  o f  assem bly as political basic 
rights could  becom e nom inal if nighttim e outdoor assem bly  is banned. 

"ADA" prescribes the advance report system  for assem bly  ("A D A ", 
A rticles 6, 7, 8 & 9), the prohibition  o f  illegal assem bly w hich will 
d irectly  affect the public peace and order ("A D A " A rticle 5), the 
prohibition o f  assem bly place ("ADA" A rticle 111), the restriction of 
assem bly fo r traffic control ("ADA" A rticle 12) and the restriction o f 
the use o f  bullhorn. G iven these regulations, we could properly reign 
in assem bly if  we enforce above m entioned regulations in an efficient 
w ay. N evertheless, "ADA" A rticle 10 v io lates the rule against 
excessive restriction prescribed by the A rticle 37 (2) o f  the 
C onstitu tion  because it banns nighttim e ou tdoor assem bly  as a general 

rule.

B. The Argument o f  the M inister o f  Justice

(intentionally omitted)

C. The Argument o f  the C hief o f  National Police Agency

(intentionally omitted)

IIL issues o f this Case

A. Constitutional and Statutoiy Provision regarding Outdoor 

Assem bly
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Since the beginning, the C onstitu tion has guaranteed the freedom  o f 
assem bly as a basic right and, on the issue o f  ou tdoor assem bly and 

perm it system  for assem bly, it has been revised as show n in the chart
(1) below:

[C hart (1)] C onstitutional and S tatutory Provision regarding the 
freedom  o f  assem bly, ou tdoor assem bly and perm it 
system  fo r assem bly

The First 
C onstitution

A rticle 13: T he citizens' freedom  o f  speech, the 

press, assem bly and association shall not be 
restricted unless pursuant to the law

Ju n e 15, 1960
Revised
C onstitution

A rticle 13: T he citizens' freedom  o f  speech, the 
press, assem bly and association shall not be 
restricted unless pursuant to the law.

A rticle 28 (2): C itizens' freedom  and rights m ay be 
restricted w hen it is deem ed necessary fo r the public 
o rder and w elfare under the law. H ow ever, the 
restriction shall not harm  the essence o f  the freedom  
and rights and it shall not regulate the perm it and 
pre-censorship  o f  speech, the press, assem bly and 
association.

D ecem ber 
26, 1962 

Revised 
C onstitu tion

A rticle 18 (D: All citizens shall enjoy freedom  o f  
speech, the press, assem bly  and association.

(2) Perm it and pre-censorship  o f  speech, the press, 
assem bly and association shall not be allow ed. Yet, 
the pre-censorship  o f  m ovie and entertainm ent may 
be allow ed for the purpose o f  the public m orals and 
societal ethics.

(H) {omitted)
(3) T he tim e and place o f  ou tdoor assem bly may 

be regulated by law.
D ecem ber 

27, 1972 
Revised 
C onstitution

A rticle 18: C itizens' freedom  o f  speech, the press, 
assem bly and association shall not be restricted 
unless pursuant to law.
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O ctober 27, 
1980 
Revised 
C onstitution

A rticle 20 0  All citizens shall enjoy freedom  o f  
speech, the press, assem bly and association.

O ctober 29, 
1987 
Revised 
C onstitution

A rticle 21 ф  All citizens shall enjoy freedom  o f  
speech, the press, assem bly and association.

(2) Perm it and pre-censorship  o f  speech, the press, 
assem bly and association shall not be allow ed.

^  W hen no change w as m ade on the freedom  o f  assem bly , ou tdoor
assem bly and perm it o f  assem bly after each revision, they w ere

intentionally om itted in this chart.

W hile the A rticle 18 (4) o f  the C onstitu tion  revised  on D ecem ber 
26, 1962 allow ed the regulation on the tim e and place o f  ou tdoor 
assem bly, the A rticle 6 o f  "ADA" enacted on D ecem ber 31, 1962
banned outdoor assem bly after sunset and before sunrise (under the 
current "A D A ", it w as revised to 'before sun rises and after sun sets')

w ith a penalty provision under the article 15.

The A rticle 10 o f  revised "ADA" o f  M arch 29, 1989 continued  to 
ban nighttim e outdoor assem bly w ith a proviso. So did the revised 
"ADA" o f  M ay 11, 2007. The changes are as show n in the chart (2) 

below.

[Chart (2)] C hanges on nighttim e outdoor assem bly o f  "ADA"

D ecem ber A rticle 6  (tim efram e o f  banned outdoor assem bly

31, 1962 and dem onstration) N o person shall not be engaged

Revised in ou tdoor assem bly and dem onstration  before

"ADA" sunrise and after sunset.
V iolators o f  the A rticle 15 (6) will be penalized

as follows:
1. O rganizers are subject to no m ore than 3 years

o f  incarceration o r no m ore than 60 ,000  w on o f

fine.
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M arch 29, 
1989 
Revised 
"ADA"

Article 10 (tim e fram e o f  banned outdoor 
assem bly and dem onstration): N o person shall not be 
engaged in ou tdoor assem bly and dem onstration 
before sunrise and after sunset. H ow ever, if  an 
assem bly should be held at nighttim e due to its 
nature, the head o f  district police departm ent may 
allow  it before sunrise and after sunset as long as 
the report o f  the assem bly is m ade in advance after 
securing a person in charge o f  keeping the public 
order.

A rticle 20 (penalty): V iolators o f  the A rticle 10 
are subject to penalty  pursuant to the follow ing 
subsection

1. O rganizers are penalized w ith no m ore than one 
year o f  incarceration or no m ore than 1,000.000 won 
o f  fine.

M ay 11, 
2007 
R evised 
"ADA"

A rticle 10 tim e fram e o f  banned outdoor assem bly 
and dem onstration): N o person shall not be engaged 
in ou tdoor assem bly and dem onstration before 
sunrise and after sunset. H ow ever, if an assem bly 
should be held at nighttim e due to its nature, the 
head o f  district police departm ent m ay allow  it 
before sunrise and after sunset as long as the report 
o f  the assem bly is m ade in advance after securing a 
person in charge o f  keeping the public order.

A rticle 23 (penalty): V iolators o f  the A rticle 10 
are subject to penalty  pursuant to the follow ing 
subsection

1. O rganizers are penalized w ith no m ore than one 
year o f  incarceration or no m ore than 1,000,000 won 
o f  fine.

В. Summary o f  Issues

Since the provisions in the instant case are about the restriction o f 
the freedom  o f  assem bly guaranteed by the C onstitu tion , we will
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review  w hether these provisions v iolate the C onstitu tion, A rticle 2 
w hich prohibits the perm it o f  assem bly and further w hether they 
violate the C onstitu tion A rticle 37 (2) by excessively restricting the 
freedom  o f  assem bly.

IV. Review on Merits

A. Unconstitutionality Opinion o f Justice Lee Kang-kook, Justice Lee 
Kong-hyun, Justice Cho Dae-hyen, Justice Kim Jong-dae, Justice 
Song Doo-hwan

1. The meaning and the role o f  the Freedom o f  A ssem bly in 
m odem  representative democracy

(A ) T he C onstitution, A rticle 21 (1) prescribes that "all c itizens shall 
enjoy the freedom  o f  speech, the press, assem bly and dem onstration" 
and thus guarantees the freedom  o f  assem bly as citizens' basic right 

along w ith the freedom  o f  speech and the press by acknow ledging it 
as a part o f  the freedom  o f  expression. U nder the C onstitu tion , the 

freedom  o f  assem bly has the nature o f  a subjective right w hich expels 
governm ental in terference as well as an objective right w hich is 
essential for a societal com m unity  to m aterialize liberal dem ocracy.

(B) U nder our constitu tional order, free self-realization is regarded 
as the h ighest value in order to guarantee hum an dignity  and value. 
There, the freedom  o f  assem bly accelerates citizens' assim ilating  
process by enabling them  to contact each other, to exchange 
inform ation and to m ake a unified expression. Further, it contributes to 
political stability by bringing sociopolitical critics to the surface and 
consolidating  them  to a society. A dditionally , it delivers the opinions 
o f  voters to representatives betw een elections and also functions as the 
m edium  o f  expression for m inorities. For these reasons, it is an 
essential com ponent fo r a representative liberal dem ocratic  state along 
w ith the freedom  o f speech and press (152 K CC G , 1125, 
2007H un-B a22, M ay 28, 2009). It is the C onstitu tional determ ination 
to establish a pluralistic 'open society ' based on various op in ions to 
support the norm  that the C onstitu tion should guarantee the freedom
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o f  assem bly (15-2(В ) K CCR 41 , 53, 2000 H un-B a67, O ctober 30.

2003)

2. Prohibition o f  Permit for Assem bly' as a lim it in restricting the 

freedom o f  assem bly

(A ) T he object and the m eaning o f  the A rticle 21 (2) o f  the

C onstitution

1) The A rticle 21 (2) (hereinafter as "Instant C onstitutional
Provision") prescribes that "the perm it and pre-censorship  o f  speech 
and the press, and the licensing o f  assem bly and association  shall not 
be allow ed". T his clearly  show s the constitutional determ ination not to 
allow  the restriction in the form  o f  'perm it'. T he freedom  o f  assem bly 
is distinguishable from  o ther basic rights as the C onstitution 
enum erates the prohibition  o f  perm it and precensorsh ip  o f  speech and 
the press and the prohibition  o f  the perm it for assem bly.

W hen we review  the constitutional h istory, we find that the 

prohibition o f  the perm it for assem bly  is, first, prescribed in the 

proviso o f  A rticle 28 (2) o f  the revised C onstitu tion o f  June 15, I960 
as show n in the chart (1). It rem ained in tact as the A rticle 18 (2) o f 
the revised C onstitu tion  o f  D ecem ber 26, 1962. L ater, it w as deleted 
in the revised  C onstitu tion o f  D ecem ber 27, 1972. Finally , it appears 
again in the revised C onstitu tion o f  O ctober 29, 1987 again.

W hen we review  this history, we need to consider historical, cultural 
and socio-political background under w hich the deleted provisions 

governing the prohibition  o f  the perm it and pre-censorship  o f  speech 
and the press, and the perm it fo r assem bly under the so-called Y oosin 
C onstitu tion w ere later revived. T his review  is also based on: a) the 
rehabilitative reflection that, in the past, the freedom  o f  speech, the 

press and assem bly retrogressed to nom inal accessory to basic rights; 
and b) the dem ocratic  constitutional o rder cannot progress unless the
freedom  o f  assem bly  is not practically  guaranteed. U pon this review ,
we find that the revised Instant C onstitu tional Provision should be 
understood as people 's consensus and the constitu tional determ ination 
fo r the absolute prohibition o f  the perm it for assem bly due to the fact 
that the perm it for assem bly is no m ore than the pre-censorship  o f

1 5 1  -



7. N igh ttim e O u td o o r A ssem bly  B an  Case

assem bly. It is because the perm it for assem bly is decided by an
adm inistrative body's one-sided and advance decision.

2) From  the perspective o f  the com parative constitutional law, it 
should be noted that K orea and G erm any are probably the only 

countries w ith constitutional provisions prohibiting  the perm it for 
assem bly. T his, again, show s the constitutional determ ination  to
guarantee the freedom  o f  assem bly based on the critical reflection o f  
the past constitutional history.

3) T herefore, the Instant C onstitutional Provision should be the
preceding standard o f  review  for unconstitutionality  to the statutory 
reservation provision o f  the A rticle 37 (2) o f  the C onstitu tion  because 
it is the direct and clear constitutional statem ent about the lim itation 
on the restriction o f  the freedom  o f  assem bly.

T herefore, although a statute restricts the freedom  o f  assem bly 
pursuant to the A rticle 37 (2) o f  the C onstitu tion, it v io lates the

C onstitu tion  if it features a perm it system .

(B) T he m eaning o f  the perm it for 'assem bly ' w hich is prohibited  by 
the Instant C onstitutional Provision

1) It is clear to prohibit any perm it for indoor assem bly. W ith 
respect to ou tdoor assem bly, the current C onstitu tion has special 

m eanings. A s show n in the chart (1), the A rticle 18 (2) o f  the revised 
C onstitu tion  o f  D ecem ber 26, 1962 prescribes a statutory reservation 
under the article 18 (4) that "w ith respect to ou tdoor assem bly , the 

tim e and place m ay be regulated by law" w hile it prohibits the perm it 
for assem bly in general. H ow ever, the revised C onstitu tion o f  O ctober
27, 1980 abolished the statutory reservation provision and so d id  the
cu n en t C onstitu tion w hile retaining the provision on the prohibition o f 
perm it for assem bly. T he abolition o f  statutory reservation provision 
on the issue o f  the tim e and place o f  ou tdoor assem bly reflects
people 's constitutional choice and determ ination. Therefore, we need to
take a consideration o f  the historical background o f  the C onstitu tion 
on this issue w hen we review  the issue o f  the restriction on the tim e 
and place o f  ou tdoor assem bly.
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2) As we discussed above, the current C onstitu tion does not retain a 
separate statutory reservation  on the tim e and place o f  outdoor 

assem bly. Further, the freedom  o f  assem bly is set to guarantee the 
right to determ ine the tim e, place, m ethod and purpose o f  assem bly 
including the preparation, organization, participation, place and tim e o f 
assem bly ( I5-2(B ) K C C R  41, 53-54, 2000H un-B a67 (consolidated), 

O ctober 30. 2003).
A fter all, the purpose o f  the Instant C onstitu tional Provision w hich 

prohibits the perm it fo r the freedom  o f  assem bly is to prohibit the 
perm it fo r assem bly on the tim e, place and m ethod o f  assem bly as 
well as the contents o f  assem bly . T herefore, any kind o f  perm it for 
assem bly violates the Instant C onstitutional Provision no m atter 
w hether it is for indoor, outdoor, day tim e o r nighttim e. Tw o Justices' 
d issenting opinion distinguishes the restriction o f  assem bly on contents 
from  that on tim e and place and subsequently  finds that the perm it o f 
assem bly on tim e and place are value-neutral and therefore does not 

fall into a kind o f  restriction prohibited by the C onstitution. Further, 
the d issenting  opinion asserts that its opinion is consistent w ith this 
C ourt's precedent on the prohibition o f the restriction o f  perm it and 
pre-censorhip  for speech and the press. W e disagree because the 
dissenting opinion fails to reflect the review  o f  the facial and 
historical in terpretation o f  "Instant C onstitu tional Provision". In the 
case o f  the prohibition o f perm it and pre-censorship  for speech, the 

contents o f  the expression is the subject o f  review  (13-1 K CCR 1167, 
1179. 2000H un-M a43, M ay 31, 2001) and yet, the freedom  o f  
assem bly, w ithout pre-consideration o f  the contents o f  assem bly, is to 
protect the act o f  gathering at a certain  place for a com m on objective 
(152 K CCG  1125. 1130, 2007H un-B a22, M ay 28, 2009). T herefore, 
the dissenting  opinion does not consider the difference betw een the 

natures o f  tw o different freedom s: the freedom  o f  speech and the 
press is o f  the nature o f  expression; and the freedom  o f  assem bly is 
o f  the nature o f  act o f  expression w here tim e and place is as 
im portant as the contents o f  assem bly (15-2(B ) K CCR 41 , 54, 
2000H un-B a67 • 83 (consolidated), O ctober 30, 2003).

(C) The m eaning o f  'perm it' w hich is prohibited  by the Instant
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C onstitu tional Provision

'Perm it' prohibited  by "Instant C onstitu tional Provision" is an 
adm inistrative body's preventive m easure to pre-screen the contents, 
tim e and place and to allow  assem bly on a selective basis by 

releasing a general restriction , that is, to prohibit the unperm itted 
assem bly (13-1 K CCR 1167, 1179, 2000H un-M a43, M ay 31, 2001; 
2 0 -1(B) KCCR 397, 410, 2005H un-M a506, June 26, 2008). T herefore, 
'perm it' prohibited by the Instant C onstitu tional Provision sets the 
principle o f  general ban on the freedom  o f  assem bly w ith exceptional 
a llow ance by adm inistrative agency 's 'perm it'. T his approach is 
different from  the report system  fo r assem bly w here the freedom  o f 
assem bly is a principle and the ban is an exception [this court found 

constitutional the "A D A ", A rticle 6  (1) w hich m andates the report for 
assem bly in [152 K C C G  1125, 2007H un-B a22, M ay 28. 2009]. For 

this reason, the Instant C onstitu tional Provision retains people's 
value-consensus and constitutional determ ination to prohibit perm it for 
assem bly as long as the freedom  o f  assem bly is decided by 
adm inistrative body's pre-decision because, if so, it is sam e as the 
perm it and pre-censorhip  fo r speech and the press. A lthough the 
allow ance o f  assem bly belongs to adm inistrative pow er, it is people 's 
determ ination  to prohibit it w ith the pow er o f  the C onstitution.

3. W hether the Article 10 o f  "ADA" violates the Instant 
Coasdtutional Provision

(A ) T he A rticle 10 o f  "ADA" prescribes that "no person shall be 
engaged in ou tdoor assem bly and dem onstration  before sunrise and 
after sunset". It banns 'n ighttim e outdoor assem bly ' as a general 
principle and yet has a proviso that "if an assem bly should be held at 

n ighttim e due to its nature, the head o f  district police departm ent may 
allow  it before sunrise and after sunset as long as the report o f  the 
assem bly is m ade in advance upon securing a person in charge o f  
keeping the public order". U nder this provision, nighttim e outdoor 
assem bly is generally  banned w ith an exception that it m ay be 
allow ed by the d istric t police c h ie fs  pre-decision  based on the 

consideration o f  the nature o f  assem bly. A fter all, the A rticle 10 o f
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"ADA" w hich prescribes the general ban on nighttim e outdoor 

assem bly and the proviso w hich prescribes the exceptional allow ance 
by a district police ch ie f are nothing but the 'perm it' fo r nighttim e 

outdoor assem bly and therefore violate the Instant C onstitutional 
Provision.

(B) A lthough the A rticles II  and 14 o f  "ADA" restrict the freedom  
o f  assem bly by regulating the place and m ethod o f  assem bly, these 
provisions restrict the freedom  o f  assem bly by a statute not by an 

advance perm it issued by an adm inistrative body and therefore not 
against the C onstitu tion . Further, w hen the A rticle 11 (4) o f  "ADA" 
w as revised to have a proviso after this C ourt's finding o f  
unconstitu tionality  [2000H un-B a67 • 83 (consolidated), D ecem ber 20, 
2003], it adopted the w ay o f  restriction by statute not by an 
adm inistrative body's advance perm it and therefore should be 

d istinguishable from  the A rticle 10 o f  "A D A ", (w ith respect to 
'ordinary  courts' o f  the A rticle 11 (1) o f  "A D A ", this C ourt found it 

constitutional in 17-2 K CCR 360, 2004H un-K al7 , N ovem ber 24, 2005).

(C) C om pared to o ther countries, K orea and G erm any are the only 
countries to prohibit 'perm it' for assem bly under the C onstitution. Yet, 
the U .K . G erm any, Japan and A ustria  do not have any provision to 

ban nighttim e ou tdoor assem bly and restrict it w ith an adm inistrative 
body's 'perm it'. France bans assem bly after 11:00 pm  and R ussia does 
so from  11:00 pm to 7:00 am. T he U .S. regulates assem bly not with 
federal law s but w ith state law s and city  ord inances and, fo r this 
reason, we find it d ifficult to com pare the U .S,' cases w ith this case.

There are only  few  countries w hich ban nighttim e assem bly and 
restrict it by m eans o f  'perm it' and this fact should be taken into 
consideration w hen we review  the issue o f  constitu tionality  o f  the 
A rticle 10 o f  "ADA".

(D ) A lthough this C ourt has previously decided that the A rticle 10 
o f  "ADA" is not against the C onstitu tion  (6-1 K CCR 281, 302, 
91 H u n -B a l4 , April 28, 1994), w e find that the precedent lacks the 
serious consideration o f  the m odern value and function o f  the freedom  

o f  assem bly  and people 's constitutional determ ination em bedded to the
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Instant C onstitutional Provision. Lacking this consideration , the 
precedent w as m ade focusing only on the violation o f  the A rticle 37 
o f  the C onstitu tion  w hich is a m ere statutory reservation. For this 
reason, the precedent should be overruled.

4 . Sub-conclusion

(A ) 'O utdoor assem bly ' in the A rticle 10 o f  "ADA" prescribes 
perm it system  prohibited by the C onstitution and therefore v iolates the
C onstitution. C onsequently , "A D A ", A rticle 23 Item  1, the penalty
provision o f  the violation o f  'outdoor assem bly ' in the A rticle 10 o f 
"ADA" violates the C onstitu tion  as well.

(B) The freedom  o f  assem bly is such a basic right to be seriously

protected because it is an essential elem ent fo r a dem ocratic  
com m unity  under representative dem ocracy. On the o ther hand, the 
freedom  o f  assem bly is highly likely to create a con tlic t w ith public 
o rder and legal peace because it accom panies the m ass expression o f 
opinion. T herefore, it is inevitable to draw  a  certain lim itation in the 
freedom  o f  expression. In doing so, how ever, the restriction should be 
im posed under a com parative arrangem ent o f  d ifferent laws in order to 
accom plish d ifferent legal interests w ithout adopting the perm it system . 
It is em phasized that only 'peaceful' and 'non-violent' assem bly is 
protected by the freedom  o f assem bly under our C onstitu tion  [15-2(B) 
K CCR 41, 53, 2000H un-B a67 • 83 (consolidated), O ctober 30, 2003]. 

S ince violent and illegal acts under the guise o f  the freedom  o f  
assem bly is beyond the scope o f  the constitutional protection, they are 
subject to the restriction under 'A D A ', crim inal law , national security 
law, 'crim inal law o f  battery ', 'traffic law ' w ith crim inal and civil 

liability.

B. The Supplementaiy Concurring Opinion to Uunconstitutionality o f  
Justice, Cho D ae-hyen and Justice Song Doo-hwan

1. W e find the statutory provisions in the instant case against the 
A rticle 21 (2) o f  the C onstitu tion  and, further, find the A rticle 10 o f 
"ADA" w hich bans nighttim e outdoor assem bly generally  and entirely
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is also  against the A rticle 37 (2) o f  the C onstitution. If we hold the 
Instant Provision against the A rticle 21 (2) o f  the C onstitu tion only, 
w e can solve the constitutional issue by letting law m akers to delete 
the exception proviso  o f  the A rticle 10 o f  "ADA" because, in that 
w ay, the adm inistrative authority  loses the pow er to perm it nighttim e 
outdoor assem blies on a selective basis. Yet, w e still face the issue o f 
substantial infringem ent o f  the freedom  o f  assem bly w ithout reasonable 
basis as we allow  the general and com plete ban o f  nighttim e outdoor 
assem bly under the A rticle 10 o f  "A D A ". For this reason, we should 

hold the entire A rticle 10 against the A rticle 37 (2) o f  the 
C onstitution. Therefore, we need to hold that the statutory provisions 
in the instant case violates the A rticle 21 (2) o f  the C onstitu tion  and, 
further, hold the A rticle 10 o f  "ADA" w hich bans nighttim e outdoor 
assem bly generally  and com pletely  is also  against the A rticle 37 (2) 
o f  the C onstitution.

2. T he A rticle 10 o f  "ADA" is against the A rticle 37 (2) o f  the 
C onstitution for fo llow ing reasons.

The A rticle 10 o f  "ADA" bans nighttim e outdoor assem bly in 
general because nighttim e outdoor assem bly in the form  o f  collective
action is highly likely to violate public o rder and others' legal interests 
and therefore its potential dangers should be prevented.

Yet, the C onstitu tion  and "ADA" protects peaceful assem bly only. 
A ny act o f  violation o f  public order and others' legal interests are
subject to penalty  under crim inal law  and other laws. T herefore, there 
is no need to prohibit assem bly fo r the reason o f  potential dangers to 
public order and others' legal interests. "ADA" bans any assem bly 
w hich will obviously  threat the public order by group violence, threat, 

destruction, arson (A rticle 5); m andates report for any outdoor
assem bly 48 hours in advance (A rticle 6); if  necessary, may set a 
public order line for reported assem blies in order to m aintain public 
order (A rticle 13); and prohibits organizers and participants from 
m aking loud noise w hich may create nuisance and allow  the ch ie f o f  
district police departm ent to prohibit the use o f  bullhorn and to take 
o ther necessary m easures (A rticle 14). G iven these provisions, we 
believe that there is no need to ban nighttim e outdoor assem bly
com pletely  in order to prevent the danger to public order and others'
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legal interests.
Further, the freedom  o f  assem bly is an im portant basic right w hich 

is the basis o f  individual's social life, public opinion, dem ocracy and 
enables m inorities to express their group opinions. Therefore, it cannot 
be restricted based on the likelihood o f  illegal acts. If  illegal acts 
occur in assem bly, they are to be restricted at the tim e o f  occurrence. 
But, the freedom  o f  assem bly cannot be restricted in anticipation o f 
illegal acts before the acts are actually  com m itted.

There is no ev idence that nighttim e outdoor assem bly has a h igher 
probability  for violence than daytim e outdoor assem bly. T he main 
reason fo r violence during nighttim e ou tdoor assem bly is that police 
treats nighttim e outdoor assem bly as illegal and clash w ith protesters 
in the process o f  break-up. If  nighttim e ou tdoor assem bly is 
recognized and protected, it is d ifficult to anticipate the v iolence to 
occur because o f  the nature o f  nighttim e outdoor assem bly. W e cannot 
ban assem bly com pletely only because it is nighttim e outdoor 

assem bly.
A lthough nighttim e outdoor assem bly m ay infringe upon other 

people 's legal in terest and public order, it depends on tim e and place. 
T herefore, we could  prevent the danger w ith proper m easures by 
selecting cases w ith high probability  o f  infringem ent instead o f 

banning all nighttim e ou tdoor assem blies under the notion o f  
probability o f  infringem ent o f legal interest.

A lthough nighttim e has a feature o f  concealm ent, the com plete ban 
o f  nighttim e outdoor assem bly has little rationale to the restriction o f 
the freedom  o f  assem bly since m odem  city  life is a part o f  a norm al 
and everyday life provided w ith sufficient lightings.

Further, the com plete ban o f  ou tdoor assem bly from  sunset to 

sunrise m akes the freedom  o f  assem bly arbitrary  for those w ho either 
work or study during daytim e.

A fter all, the general and com plete ban on nighttim e outdoor 
assem bly under A rticle 10 o f  "ADA" substantially  deprives people o f  
the freedom  o f  assem bly w ithout reasonable basis and therefore 
violates the C onstitu tion, A rticle 37 (2). T he conclusion is sam e even 
if the A rticle 10 o f  ADA is deleted and perm it system  fo r assem bly 

disappears.
T herefore, we should find that the main provision and the proviso
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o f  A rticle 10 o f  A D A  violate the C onstitution, A rticle 21 (2) and 
further the m ain provision o f  the A rticle 10, even w ithout the proviso, 
vio lates the C onstitution.

C. Incompatibility Opinion o f  Justice M in Hyeong-ld and Justice 
M ok Young-joon

1. The violation o f  the Constitution, Article 21 (2)

(A) 'Prohibition o f  advance perm it for assem bly1 under the 
C onstitu tion , A rticle 21 (2)

The A rticle 21 (2) o f  the C onstitution prohibits advance perm it for
assem bly by prescrib ing that " ....... the perm it fo r assem bly is not
allow ed". The 'perm it' in A rticle 21 (2) o f  the C onstitu tion  is 'the 
adm inistrative action to perm it for assem bly in advance'. A dm inistrative 
perm it for assem bly in advance is prohibited by the C onstitu tion  and 
yet legislative restriction o f  assem bly does not fall into 'prohibition o f 
advance perm it' under the C onstitution. F ive Justices' unconstitutionality  

opinion adm it th is (!3 - l K CCR 1167, 1179 2000H un-B a43, M ay 31, 
2001 ).

L aw m akers, by law, m ay restrict the tim e, p lace and m anner o f 
assem bly in general. In this regard, A D A , in addition to the time 
restriction under the Instant Provision, restricts the place and m anner 
such as certain places like N ational A ssem bly building (A rticle 11), 
traffic control purpose (A rticle 12) and prohibition o f  bullhorn (A rticle 
14). This sort o f  restriction falls into advance perm it prohibited by the 
C onstitu tion if it is the prohibition  o f  ou tdoor assem bly w hich did not 

acquire perm it from  adm inistrative agency. If  not, then, the issue is 
about the violation o f  the A rticle 37 (2) o f  the C onstitu tion, not the 
violation o f  A rticle 21 (2)

(B) The A rticle 10 o f  ADA

The A rticle 10 o f  "ADA" restricts the tim e o f  ou tdoor assem bly by 
prescrib ing that "no person shall be engaged in ou tdoor assem bly and 
dem onstration  before sunrise and after sunset". Y et, it has the proviso
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that " if  an assem bly should be held at nighttim e due to its nature, the 
head o f  district police departm ent may allow  the assem bly scheduled 
before sunrise and after sunset as long as the report fo r the assem bly 
is m ade in advance upon securing a person in charge o f  keeping the 
public order".

Five Justices' unconstitutionality  opinion has logical contradiction. 
The A rticle 10 o f  A D A  should be review ed under the rule against 
excessive restriction w hile the review  is unnecessary because it has a 
proviso. Justice C ho D ae-hyen and Justice Song D oo-hw an have 

correctly  pointed out this contradiction (if  the A rticle 10 o f  A D A  is 
to be found in violation o f  the A rticle 21 (2) o f  the C onstitu tion  only, 
then, its unconstitutionality  may be cured by deleting the proviso and 
for that reason, it should be found in violation o f  the A rticle 37 (2) 
o f  the C onstitution as well).

(C) Sub-conclusion

For this reason, regardless o f  the proviso, the A rticle 10 o f  ADA 
does no t violate the A rticle 21 (2) o f  the C onstitution.

2. W hether it violates the Article 37 (2) o f the Constitution

T he freedom  o f  assem bly m ay be restricted by law fo r national 
security , public order and public w elfare (the A rticle 37 (2) o f  the 
C onstitution). The restriction, how ever, should be m ade in m inim al not 
to infringe upon the essence o f  the freedom . In this regard, w e review  
w hether the Instant Provision com plies w ith the principle o f 

proportionality.

(A) L egitim acy o f  the legislative purpose and appropriateness o f  

m eans

O utdoor assem bly is held  at an open place w ithout ceiling  (A D A , 

A rticle 2 (1)) and involves collective actions. T herefore, it, in its 
nature, has the high probability  to disturb  o ther people 's peace, public 
order and legal peace. E specially , nighttim e is the tim e period to 
require quietness and peace fo r residents near assem bly place. Further,
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during n ighttim e, assem bly participants may easily  becom e agitated 
than daytim e. Finally , adm inistrative authorities in charge o f 
supervising ou tdoor assem bly have m ore d ifficulty  to regulate and 
identify vio lators during nighttim e.

For this reason, the article 19 o f  ADA has ju stified  goal and 
appropriate m eans.

(B) Rule o f  the least restrictive m eans and the balance o f  interest

T he freedom  o f  assem bly includes the freedom  to decide when and 
w here to hold assem bly in w hat m anner (15-2(B ) K CCR 41, 53, 
2000H un-B a67, O ctober 30, 2003). N ighttim e outdoor assem bly, 
therefore, should be protected under this principle and, any restriction 
o f  this freedom  should be for the purpose o f  protection o f  citizen 's 
living and privacy by the least restrictive m easures.

Today, m ost o f  w orkers and students w ork from  eight or nine in 
the m orning to five or six in the evening and, therefore, these people 
cannot participate in any assem bly unless it is scheduled after five or 
six in the evening. If banned, the nighttim e assem bly cannot guarantee 

the freedom  o f  assem bly because w orkers and students cannot 
participate in the assem bly during sum m er tim e w hich gives shorter 
daytim e.

Further, in a city  oriented  and industrialized  m odern society, 
activ ities usually continue from  daytim e to nighttim e w ithout much 
change. T herefore, traditional concept o f  nighttim e, that is, 'after sunset 

and before sunrise ' loses its distinctive identity. U nder the current 
citizens' life style, the danger from  nighttim e com es from  late night 
instead o f  nighttim e. N evertheless, the A rticle 10 o f  A D A  banns 
ou tdoor assem bly during the overbroad and variable tim e fram e, that 
is, 'after sunset and before sunrise'. This constitu tes excessive 
restriction unnecessary  to achieve the goal.

Further. A D A  prescribes that district police ch ief may ban an 
assem bly if the assem bly is m ost likely to violate the privacy o f 

o thers, to incur dam ages on others' property and equipm ent and to 
disturbs o thers' right to study near school zone upon request o f 

residents and m anagers o f  equipm ent (A D A , A rticles 8 (3), (1) and
(2)). It also  banns the use o f  bullhorns by organizers and participants
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if  the use o f  bullhorn seriously disturbs o ther people and allow s the 
district police ch ie f to leash necessary m easures to ban the use o f 
bullhorns (A D A , A rticle 14). The police ch ie f m ay ban the assem bly 
at the m ajor streets o f  cities for the purpose o f  traffic control (A D A ,
A rticle 12 (1)). A s review ed, A D A  has alternative provisions to
w arran t citizens' life, privacy and public order. Therefore, the
legislative goal may be satisfied w ithout the A rticle 10 o f  A D A  w hich 

prescribes such a broad tim e fram e for nighttim e.
Further, the A rticle 10's p roviso  delegates the pow er o f perm ission, 

w hich w as enacted to relive the excessive restriction as an exception, 

to an adm inistrative authority. H ow ever, such a delegation  cannot be 
found to be an appropriate m easure to relieve excessive restriction 
because the adm inistrative authority  has the decisional pow er.

Therefore, the A rticle 10 o f  A D A  is against the rule o f  the least 
restrictive m eans and does not have the balance o f  legal interests
because the infringem ent o f  assem bly participants' rights are no less 
than the achievem ent o f  the public interest.

(C) Sub-conclusion

The provision about 'outdoor assem bly ' o f the A rticle 10 o f  "ADA" 
violates the principle o f  the prohibition  o f  excessive restriction and 

infringes the freedom  o f  assem bly. T his finding also applies to the 
A rticle 23 Item  1 o f  "ADA" w hich is based on the A rticle 10 o f 

"ADA".

(3) D ecision o f  incom patibility  w ith the C onstitution

As we discussed, the unconstitutionality  o f  the Instant Provision is 
not the restriction o f  nighttim e outdoor assem bly in itse lf bu t the 
excessive restriction o f  nighttim e outdoor assem bly during a overbroad 
and variable tim e fram e such as 'after sunset and before sunrise ' to 
protect citizens' life and privacy and public order. In the Instant 
Provision, the constitu tionality  and the unconstitu tionality  are m ixed.

Therefore, it should be left to law m akers to decide w hat nighttim e 
fram e shall be restricted to guarantee the freedom  o f  assem bly in the 

least restrictive m anner. By doing this, we could delete the
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unconstitutional portion o f  the Instant Provision and respect the 
Legislature 's d iscretion because the Legislature may restrict the 
prohibited  tim e fram e for ou tdoor assem bly by considering  the tim e 
fram e o f  'late night' w hich requires citizens' privacy under the current 
lifestyle o f  citizens and the c u n e n t aspects o f  nighttim e outdoor 
assem bly (F or reference, F rance banns assem bly after 11:00 pm  and 

Russia does so from  11:00 pm  to 7 :00 am . T he U.S. regulates 
assem bly not by the federal law  but by the state law  and local 
governm ent ordinance. The tim e fram e in the U .S. varies from  8 pm, 
9 pm  and 10 pm).

For this reason, we hold the Instant Provision incom patible w ith the 
C onstitution and yet m aintain its validity  through June 30, 2010 until 
w hich tim e law m akers m ay am end it. If  law m akers do not revise it 

until the above said date, it will becom e invalid  as o f  July 1, 2010.

D. Dissenting Opinion o f  Constitutionality o f  Justice Kim Нее-ok and 
Justice Lee Dong-heub

1. W hether the Article 10 o f  A D A  violates the Article 21 (2) o f  
the Constitution

(A ) T he intent o f  the A rticle 21 (2) o f  the C onstitu tion  -
Prohibition o f  the perm it for assem bly

O ur C onstitu tions, from  the 1st C onstitution to the cu rren t one, have 
continuously  prom ulgated that constitu tionally  guaranteed freedom  o f 
assem bly and association may be restricted by the law. A m ong them, 
the revised C onstitu tion o f  June I960, N ovem ber 1960, D ecem ber 

1962 and O ctober 1969 prohibited  the perm it fo r assem bly and 
association. The current C onstitu tion fo llow s this tradition by 'not 
allow ing the perm it for assem bly and association ' as well.

T he princip le is also practiced in G erm any in the form  o f  written 

provisions for the prohibition o f  assem bly (G erm an C onstitution, 
A rticle 8 (1) says 'all G erm an citizens have the rights to hold 
assem blies w ithout report and perm it if they are held peacefully 
w ithout w eapons). A bsent w ritten provisions, the U.S. and Japan 

practices the principle in the form  o f  constitutional principle ('C ongress
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shall not m ake the law to restrict the right to peaceful assem bly ' in 
the F irst A m endm ent to the U .S. C onstitu tion  and the principle o f  the 

prohibition o f  the censorship  o f  assem bly under the A rticle 21 (1) o f  
the Japanese C onstitution).

Therefore, we should respect the C onstitutional sp irit to prohibit the 
perm it system  fo r assem bly w hen restricting the freedom  o f  assem bly 
under the general principle. Further, any pre-censorship  through general 
perm it system  fo r assem bly is against the goal o f  the A rticle 21 (2) 
o f  the C onstitution and therefore should not be allow ed.

(B) T he prohibition  o f  the perm it for assem bly and the regulation o f 
tim e, place and m anner o f  assem bly

T he freedom  o f  assem bly is an im portant basic right to build the 
public 's political and social opinion along w ith the freedom  o f  press. 

H ow ever, it does not m ean that anybody may hold assem blies at 
anytim e at any place. Further, given the nature o f  assem bly  involving 
collective action, assem bly may m ore likely collide w ith the public 
order and legal peace than individual action (See 6-1 KCCR 281, 300 
9 1 H u n -B a l4 , April 28, 1994).

T herefore, pursuant to the A rticle 37 (2) o f  the C onstitu tion , 
governm ent, w hich ow es the duty to guaran tee the freedom  o f  all 
citizens, may reasonably restrict the freedom  o f  assem bly as an 
advance deterrence m easure in order to prevent the deprivation  o f 
freedom  itself caused by chaotic disorder. H ow ever, the advance 
restriction should be based on a clear and concrete standard such as 
content-neutral the tim e, place and m anner and, thus, this kind o f 
restrictions do not fall into the perm it system  prohibited by the A rticle 

21 (2) o f  the C onstitution.
It is also true both in Japan and the U .S. The U .S. Suprem e Court 

held that the restriction o f  the freedom  o f  assem bly is not against the 
F irst A m endm ent if the discretionary  perm it is based on a c lear and 
concrete standard such as the tim e, place and m anner w hile advance 
perm it system  fo r assem bly w ithout a concrete standard is against the 
First A m endm ent (Shuttlesw orth v. B irm ingham , 394 U.S. 147 (1969); 
Forsyth C ountry, G eorgia v. T he N ational M ovem ent, 505 U.S 123 

(1992)). The Suprem e C ourt o f  Japan also held that advance perm it
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for assem bly based on reasonable and clear standard to regulate 
specific places and m anner is not against the A rticle 21 o f  the 
C onstitu tion w hile general perm it system  fo r group action is against 
the C onstitu tion  (the Suprem e Court o f  Japan, Sohw a 29, 11. 24,
C rim inal C ase R eport 8, 11, 1886).

L ikew ise, the G erm an C onstitu tion  prescribes that 'outdoor assem bly 
may be restricted by law ' under the A rticle 8 (2) o f  the Federal 
C onstitu tion although the A rticle 8 (1) o f  the C onstitution prohibits the 
perm it system  fo r assem bly. T hat is w hy, in G erm any, there are m any 
federal and state regulations w hich restrict the freedom  o f  outdoor 

assem bly in advance based on the tim e, place and m anner (A ssem bly 
A ct, A rticle 16 (1), (2) and A rticle 17 (1), (3), A ct on Prohibited 
A ssem bly Place fo r C onstitu tional Institution, A rticles 2 and 3,
H oliday A ct o f  Bayern State, A rticle 8).

A s above observed, there is no constitutional principle in the world 
w hich allow s, under no circum stances, the perm it fo r assem bly. The 
U .S., Japan and G erm any, despite som e differences, are in no different 
positions as they find that the reasonable restriction o f  ou tdoor 
assem bly based on the tim e and place are not unconstitutional.

T he m ajority opinion finds that advance regulation o f tim e and place
o f  an assem bly is the kind o f  perm it prohibited by the A rticle 21 (2) 

o f  the C onstitu tion because the current C onstitution prohibits the 
perm it fo r assem bly and association w ithout prescrib ing the separate 
statutory reservation on the tim e and place o f  ou tdoor assem bly 
although the revised C onstitu tion o f  1962 and 1969 prescribes the 

separate statutory reservation on the ou tdoor assem bly in addition  to 
the prohibition o f  perm it for assem bly and association. T his finding is 
further based on the notion that the freedom  o f  assem bly includes the 
right to decide the tim e and place o f  assem bly. The revised 
C onstitution o f  1962 and 1969 prescribes the separate statutory 
reservation on the regulation o f  the tim e and place o f  outdoor 
assem bly in order to m ake it c lear that the regulation on the tim e and 
place o f  ou tdoor assem bly m ay be possible by law even w ithout the 
application o f  separate statutory reservation. Therefore, even under the 
current C onstitu tion, w hich does not prescribe the separate statutory 
reservation, the regulation on the tim e and place o f  ou tdoor assem bly 
is possible by the general statutory reservation o f  the A rticle 37 (2) o f
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the C onstitution. (In G erm any 's case, since the G erm an C onstitu tion 
does not have the general statutory reservation, it should have the 
separate statutory reservation to regulate the tim e and place o f  ou tdoor 
assem bly). Further, the m ajority opinion 's argum ent is w rong because 
their proposition that the freedom  o f  assem bly includes the right to 
decide the tim e and place o f  assem bly sim ply m eans that the tim e and 
place o f  assem bly is subject to regulation. It does not m ean that 
advance regulation on tim e and place o f  assem bly is the kind o f 
perm it prohibited by the C onstitution. A ccording to the m ajority 
opinion, the issue o f  the prohibition  o f  the perm it fo r assem bly and 

association  is determ ined by the fact w hether the C onstitution 
prescribes the separate statutory reservation regarding the tim e and 
place o f  ou tdoor assem bly (revised C onstitu tion o f  1962 and 1969) or 
not (revised C onstitu tion o f  June 1960 & N ovem ber 1960 and the 
cu n en t C onstitu tion). This determ ination should not be possible if we 

carefully observe the history o f  current C onstitution and com pare with 
the U .S., the G erm an and the Japanese constitution.

(C) T he prohibition o f  the perm it and censorship  fo r the press and 

assem bly

T he content-neural restriction on the tim e and place in the freedom  

o f  assem bly does not fall into the "perm it" system  prohibited by the 
C onstitu tion, A rticle 21 (2) as far as it is enforced w ith a concrete 
and clear standard. A nd. this interpretation is com patib le w ith this 
Court's interpretation o f  prohibition o f  perm it and censorship  o f  the
press. S ince the A rticle 21 (2) o f  the C onstitution prescribes the 
prohibition o f  the perm it and the censorship  for the press as w ell as 
the prohibition o f  the perm it for assem bly, these tw o prohib itions are 
in the sam e line o f  the prohibited  pre-regulation.

W ith respect to the m eaning o f the perm it and censorship  o f  the
press, this Court has found that 'perm it' and 'censor' are inherently 
sam e in term s o f  disallow ed advance restriction on contents o f  the
press and, further, the prohibition o f  perm it and censorship  o f  the

press is to prohibit the governm ent's pre-block o f  the free flow  and 
the exposure o f  certain expressions based on their contents. T herefore, 
this Court m ade it c lear that if  a regulation is not for the contents
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and does not create the sim ilar effects, it does not fall into 'perm it' 
prohibited by the C onstitution (4 K C C R  300, 307, 90H un-K a23, June 

26, 1992; 13-1 K CCR 1167, 1179, 2000H un-B a43, M ay 31, 2001). 
L ikew ise, this C ourt' in terpretation o f  the perm it and censorship  o f  the 
press m ay apply to the perm it for the freedom  o f  assem bly and, under 
the in terpretation , unless it is entire pre-restriction  based on contents 
but a restriction based on the tim e, place and m anner w hich does not 
create restrictive effects to contents, the provision does not fall into 
the 'perm it' prohibited  by the C onstitution. Yet, even if the regulation 
is about the tim e, place and m anner o f  ou tdoor assem bly, it is nothing 
but the perm it unless it is enforced w ith a concrete and clear 
standard.

The m ajority  opinion is based on the finding that since the perm it 

and the censorship  o f  the press presuppose the result o f  the 
expression, the content is the subject m atter o f  review  and, yet, since 
the freedom  o f  assem bly protects the act o f  collective gathering itself 

at a certain place w ithout presupposition o f  the contents o f  the 
expression, it should not be considered sam e as the perm it and 
censorship o f  the press. H ow ever, it should be noted that the freedom  
o f  assem bly is part o f  the freedom  o f  expression along w ith the 
freedom  o f  the press. As the m ajority opinion stated, the freedom  o f  
assem bly as part o f  the freedom  o f  expression is a necessary 
com ponent fo r the liberal dem ocracy along w ith the freedom  o f  the 
press. T he pre-restriction  o f  the freedom  o f  expression includes both 
the area o f  the press and the area o f  assem bly and association as far 
as it provides content-neutral regulation . In case o f  assem bly , if an 
assem bly is m ade w ith people 's co incident and tem porary  gathering
w ithout any goal, it is regarded as a m ere 'gathering ' w hich is not 
protected by the C onstitution. Even if  concrete opinions o f  assem bly
participants were not yet form ed, pre-regulation  o f  assem bly m ay still
be possible (under the A rticle 6 (1) o f  A D A  prescribes the 'goal' o f  
ou tdoor assem bly to be the first item  to be reported). T he m ajority 
opinion is d ifficult to understand because it d istinguishes the freedom  
o f  assem bly from  the freedom  o f  the press and ignores the 
preconceived goal and contents o f  assem bly as it notes that the
freedom  o f  the press and the freedom  o f  assem bly are im portant 
features for liberal dem ocracy.
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(D ) A D A  provisions on the regulation o f  the freedom  o f  assem bly 

and its system

It is c lear that the law m akers enacted A D A 's regulatory  provisions 
as they m ade it sure that those content-neutral provisions on the tim e, 
place and m anner are not against the A rticle 21 (2) o f  the

C onstitution.
The A rticle 5 o f  A D A  (assem bly and dem onstration  ban) prescribes 

the kinds o f  assem bly and dem onstration w hich are not protected by 

the C onstitution. The A rticle 10 (prohibited  tim e for nighttim e outdoor 
assem bly) prescribes a tim efram e for banned assem bly. The A rticle 8 
(notice o f  ban and restriction o f  assem bly and dem onstration), the 
A rticle 3 & the A rticle 11 (banned place for ou tdoor assem bly  and 
dem onstration) and the A rticle 12 (restriction for traffic control) 

regulate the place o f  assem bly. The A rticle 14 (bullhorn use 
restriction) regulates the m anner o f  assem bly. T hese provisions w ere 
m ade based on the notion that the governm ent m ay regulate the tim e, 
place and m anner even fo r constitu tionally  protected assem bly (under 
the A rticle 5 o f  ADA).

A m ong A D A 's regulatory  provisions on the tim e, place and m anner, 
som e are subject to absolute ban (A rticle II  (1), (3)), and others to 
subjective ban w ith proviso (A rticle 10 and 11 (4)). The A rticle 10 o f 
A DA (B anned tim e for outdoor assem bly and dem onstration) w as first 
introduced w hen A D A  w as revised into Act 4095 in 1989. The
legislative intent w as to even further prom ote the freedom  o f  assem bly 
and dem onstration as people 's basic rights. Further, the A rticle 11 (4) 
o f  ADA was introduced as the A ct 7123 in 2004 w ith a proviso  to 
the provision that ou tdoor assem bly is entirely  banned near foreign 
em bassy buildings. The new  law w as m ade after this C ourt rendered a

opinion o f  unconstitutionality  fo r the form er A D A , A rticle 11 (1) by
saying that "the law m akers m ay generally  ban assem bly near this area 
w ith the determ ination  that there is high probability o f  conflict o f
legal interest from  assem bly near foreign em bassy, and yet, there is 
need for a proviso to m itigate the danger o f  excessive restriction o f  
basic rights by general and abstract legal provisions. In o ther w ords, 
when there does not exist concrete danger to protected legal interest
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under this provision, there should be a provision to allow  assem bly on 
a selective basis in order to satisfy the principle o f  proportionality . 

(15-2 K C C R  41, 58-59, 2000 H un-B a67, O ctober 30, 2003).
T herefore, we find that the provision in the A rticles 10 and 11 (4) 

o f  A D A  w as m ade to satisfy the principle o f  proportionality . As the 
m ajority opinion finds that the proviso  is a new  form  o f  perm it in 
term s o f  'ban in principle w ith the exceptional allow ance by 

adm inistrative agency ', it lacks the correct understanding o f  the 
m eaning o f  the constitu tionally  prohibited perm it and the history and 

legislative intent o f  the proviso.

(E) W hether the A rticle 10 o f  A D A  is the perm it prohibited  by the 
Constitution

W hether the A rticle 10 o f  A D A  is the perm it prohibited by the 
C onstitu tion  depends on w hether the standard is content-neutral. The 
A rticle 10 has a concrete and clear standard o f  'after sunset and 
before sunrise ', w hich is content-neutral. T herefore, we find that the 
A rticle 10 o f  A D A  does not v io late the A rticle 21 (2) o f  the 
C onstitution. The proviso is m ade to m itigate the restriction o f  basic 
rights by enabling selective allow ance o f  assem bly by district police 
ch ief w ithin his o r her inherent d iscretion. P reviously, this C ourt found 

that "the A rticle 10 o f  A D A  is a special and exceptional regulation on 
outdoor assem bly and dem onstration  under the circum stances o f 
ou tdoor assem bly and dem onstration after sunset (in o ther words, 
exceptional ban on outdoor assem bly and dem onstration o r 'banned 
tim e for ou tdoor assem bly and dem onstration ') and therefore is not 
against the A rticle 21 (2) o f  the C onstitu tion (6-1 K CCR 281, 302, 
9 1 H u n -B a l4 , April 28, 1994). A dditionally , this Court found

constitutional the A rticle 11 (1) o f  A D A  w hich regulates place o f  
ou tdoor assem bly by not adopting the regulation on place as an issue 
to be review ed (17-2 K C C R  360-377, 2 0 0 4 H u n -K al7 , N ovem ber 24, 
2005) and allow ing a proviso! 15-2(B) K CCR 41, 58, 2000 H un-B a67, 

O ctober 30, 2003).
It seem s that the m ajority opinion takes an issue out o f  the fact 

that this provision allow s an adm inistrative agency to exercise 
exceptional d iscretion  through proviso. The m ajority  opinion 's finding
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is contradictory  because it should find the Instant Provision 

constitutional if  the proviso does not exist in the absence o f  any 
perm it system  prohibited by the C onstitution. It is obvious that the 
m ajority opinion 's finding is not com patib le w ith the goal o f  the 
proviso  o f  the A rticle 10 o f  A D A  and the A rticle 21 (2) o f  the 
C onstitution w hich is aim ed to further guarantee the freedom  o f 
assem bly. A fter all, the m ajority opinion ignores the legislative history 
and intent o f  the Instant Provision by focusing on 'ban in principle 
w ith the exceptional allow ance by adm inistrative agency ' only.

(F) Sub-conclusion

The A rticle 10 o f  A D A  is not the kind o f  perm it prohibited by the 

C onstitu tion  and, therefore, it is not against the A rticle 21 (2) o f  the 
C onstitution.

2. W hether the Article 10 o f  A D A  violates the rule against 
excessive restriction

(A ) Need to restrict the freedom  o f  assem bly and dem onstration

T he freedom  o f  assem bly and dem onstration  under the A rticle 21 
(2) o f  the C onstitu tion  is very im portant basic right because it 

prom otes the public good and the public opinion through public 
expression in a  liberal dem ocratic state. H ow ever, unlike the freedom  
o f the press, there is a high probability  to create conflict w ith public 
order and peace because it involves collective act. Therefore, this right 
inevitably accom panies g reater need for restriction fo r the purpose o f 
national security , public order and public w ellbeing (6-1 K CCR 281, 
302, 9 IH u n -B a l4 , April 28, 1994).

(B) L egitim acy o f  legislative goal and the appropriateness o f  its 
m eans

T he A rticle 1 o f  A D A  prescribes that "this A ct is aim ed to 
harm onize the protection o f  the right to assem bly and dem onstration 
and the public order and w ellbeing by guaranteeing legal assem bly
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and dem onstration in its m axim um  and protecting citizens from  illegal 
dem onstration". The Instant Provision w as enacted  to achieve the 
above stated goal and, therefore, its legislative goal is legitim ate.

The nighttim e outdoor assem bly has a high probability  to invade the 
public w ellbeing m ore than daytim e outdoor assem bly due to its 
nature o f  'n ighttim e1 and 'ou tdoor assem bly '. Further, the ban on 

nighttim e outdoor assem bly in principle is understood in realistic sense 
(6-1 K C C R  281, 300-301, 9 1 H u n -B al4 , April 28, 1994) and therefore, 
the mean is appropriate to achieve the legislative goal.

(C) T he m inim um  restriction and balance o f  legal interests

A lthough the regulation on the tim e o f  nighttim e ou tdoor assem bly 

does no t fall into the perm it prescribed by the A rticle 21 (2) o f  the 
C onstitu tion, it may violate the princip le o f  m inim um  restriction and 
the balance o f  legal interests if it is too broad and thus m ake the 
freedom  o f  assem bly nom inal. H ow ever, as we review , the Instant 
Provision does not v io late the principle o f  m inim um  restriction and the 

balance o f  legal interests.
First, due to the special nature o f  n ighttim e, the need to pre-regulate 

ou tdoor assem bly increases. In general, it is m ore d ifficult to m aintain 
public order in nighttim e outdoor assem bly than daytim e outdoor
assem bly. Further, during the n ighttim e, people tend to be m ore 
sensitive w hich m ay confuse the goal o f  assem bly and turns it into a 
violent one. Finally, ill-w illed outsiders m ay infiltrate in nighttim e 
outdoor assem bly. This is why the crim inal law and 'the Act on

violence and its punishm ent' regulate the act in 'n ighttim e' more 
seriously (6-1 K CCR 281, 301, 9 1 H u n -B a l4 , April 28, 1994; 115 
K CCG  638, 641, 2005H un-B a38, April 27, 2006). In addition, once a 
nighttim e ou tdoor assem bly turns into a vio lent one, it is m ore 

d ifficult to control because police force is m ore d ifficult to m obilize 
com pared to daytim e. It, further, may cause the vacuum  o f  police
force in o ther areas. Therefore, the preventive m easure fo r nighttim e 
outdoor assem bly is inevitable. F inally, the governm ent still ow es a 

duty to protect citizens' right to sleep, travel and do business during 
nighttim e. In this regard, the U.S. S uprem e C ourt held that the ban on 
parade after 8 pm is constitutional because the regulation on the
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reasonable tim e, place and m anner surpasses the right to parade based 
on traditional notion that nighttim e is the tim e to rest and it is m ore 
d ifficult to prevent crim e and m aintain public safety during nighttim e 
(A rbernathy v. C onroy 429  F.2d 1170).

Second, it is practically  im possible to subdivide the regulated 
tim efram e o f  ou tdoor assem bly. Since, in the big cities o f  Korea, the 
traffic situation is bad after sunset, at late n ight and early  in the 
m orning, the goal o f  assem bly in term s o f  the m ass expression is 
im possible and unnecessary. G iven this situation, law m akers inevitably 
decided to ban nighttim e outdoor assem bly betw een sunset and sunrise. 
T he sun sets at 19:57 in Seoul in sum m er 2008 and yet at 17:14 in 
w inter. G iven this d iscrepancy, it could be a arbitrary  standard if we 
specify num eric tim efram e for ban. A fter all, 'a fter sunset' may be a 

reasonable standard to restrict nighttim e outdoor assem bly. In T upelo  
case, the U.S. Suprem e Court held that the ban on parade at 6  pm, 
w hich is still daytim e, is unconstitutional by saying that "the 6 p. m. 
cut o ff m ay be reasonable during the w in ter m onths, but is 
unreasonable in the sum m er w hen the sun sets as late as 8:30 p. m. 

As w ritten, this section o f  the ordinance is unconstitu tionally  overbroad 
because it extends beyond the bounds o f  legitim ate regulation". (Joan 
B eckerm an v. C ity o f  Tupelo , 664 F .2d 502).

T hird , it is im possible to subdivide the regulated nighttim e outdoor 
assem bly in place and space. In K orea, com m ercial zone and 
residential zone are closely connected and the com m ercial zone is 
usually busy until late night w ithout sufficient space fo r public events. 
For this reason, it is d ifficult to perm it nighttim e outdoor assem bly by 
d ividing residential zone and others. In New Y ork C ity 's case, the city 
does not perm it dem onstration held in com m ercial zone o r in the 
m iddle o f  traffic flow  although it allow s dem onstration  on an 
exceptional basis on holidays o r after business hours in com m ercial 

zone.
Fourth, if  a nighttim e outdoor assem bly should be allow ed, it should 

be done under certain conditions. A ccording to the proviso o f  the 

Instant Provision, the district police ch ief m ay allow  pre-reported 
n ighttim e outdoor assem bly w ith the condition  that the organizers will 
assign order m aintenance personnel. Further, if the allow ance under the 

proviso is m ade w ithin district police c h ie fs  overbroad arbitrary
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discretion , it could be unconstitutional. H ow ever, under the 
constitutional spirit, district police c h ie fs  d iscretion is interpreted as 
inherent pow er not arbitrary  pow er (6-1 K CCR 281, 301, 9 IH u n -B a l4 , 
April 28, 1994). In reality, 77%  o f  reported assem bly w as allow ed 

and also the law provides the right to contest for disallow ed 
assem blies.

Fifth, the scope o f  regulation fo r nighttim e outdoor assem bly is 
lim ited and  there exists alternative com m unication channel fo r public 
opinion. The assem bly for the purpose o f  study, art, sports, religion, 
ritual, social gathering are not subject to this Instant Provision. 
Further, even at nighttim e, indoor assem bly is generally  allow ed. Since 
people w ork five days a  w eek, they also may participate in the 
assem bly during the w eekend. Even w ithout assem bly, people may 
build public opinion through internet now adays.

T o  achieve the legislative goal to harm onize the freedom  o f 
assem bly and the public w ellbeing, the legislature has the ultim ate 

pow er to decide how  m uch o f  tim e restriction is necessary based on 
the m aturity o f  dem onstration pattern and people 's level o f  legal 
obedience. In this regard, the restriction o f  assem bly 'before sunrise 
and after sunset' is a reasonable standard considering the special nature 
o f  nighttim e outdoor assem bly. W e find no less restrictive alternative 
mean and, therefore, find the Instant Provision is not against the 
principle o f  m inim um  restriction. Further, we find that the Instant 
Provision, pursuing the public interest to harm onize the freedom  o f 
assem bly and public w ellbeing, does not violate the principle o f 
balance o f  legal interests.

Tw o Justices, in their supplem entary  opinion to unconstitutionality , 
argue that the legislative goal o f  the Instant Provision m ay be 
achieved through A D A . A rticles 5, 6, 13 & 14 and further find that 
the potential violence and danger from nighttim e outdoor assem bly are 
not yet proven. H ow ever, the A D A  A rticle 5 to ban violent assem bly 

regardless o f  daytim e and nighttim e and indoor and ou tdoor and the 
A rticle 6  to prescribe report system  cannot substitute the Instant 
Provision w hich w as enacted to regulate banned tim e for nighttim e 

outdoor assem bly under the special c ircum stances o f  nighttim e. 
N ighttim e is likely to deteriorate assem bly and turn it into a violent 
one deviated from  the assem bly 's original objective and plan. It is also
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true that policing is m ore d ifficu lt at n ight based on our experience.
Tw o o ther Justices, in their opinion o f  incom patibility  w ith the 

C onstitution, argue that nighttim e is too overbroad and variable to be 
a reasonable standard during the w in ter tim e and further find that the 
danger o f  nighttim e outdoor assem bly should be found different 
betw een nighttim e and late night. H ow ever, sunset is a reasonable 

cu t-o ff tim e in this country w ith variable sunset tim e in d ifferent 
seasons for the purpose o f  legislative goal. A lso, nighttim e before late 
n ight is still a tim e zone to regulate ou tdoor assem bly . T o  achieve the 
legislative goal to harm onize the freedom  o f  assem bly and the public 
w ellbeing, the legislature, w ithin its d iscretion, has ultim ate pow er to 
decide how m uch o f  tim e restriction is necessary based on the 
m aturity o f  dem onstration  pattern and people 's level o f  respect tow ard 
law  and order. In this regard , we do not find that the Instant 
Provision is beyond the legislature 's discretion by infringing upon the 
nature o f  the freedom  o f  assem bly.

(D ) Sub-conclusion

T he Instant Provision does not violate the rule against excessive 
restriction. Furtherm ore, we do not find any precedent from  other
countries that tim e- based regulation on ou tdoor assem bly after sunset
is unconstitutional. It is because that there is the state 's interest to 
protect and respect o ther people 's basic rights in addition  to the 
necessity  and reasonableness o f  tim e-based regulation for nighttim e 

outdoor assem bly.

3. Conclusion

The A rticle 10 o f  "ADA" does no t v iolate the A rticle 21 (2) o f  the
C onstitution because it is a content-neutral, concrete and clear

pre-restriction. Further, it does not v io late the principle o f  m inim um  
restriction and the rule against excessive restriction. Therefore, the 

Instant Provision is not against the C onstitution.

V. Conclusion
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Five Justices held the Instant Provision unconstitutional w hile tw o 
Justices incom patible w ith the C onstitution. This num ber satisfies the 
required  num ber o f  votes (6) to hold a statute unconstitutional under 
the C onstitu tional C ourt Act, A rticle 23 (2), (1). Subsequently , this 

C ourt holds the Instant P rovisions unconstitutional and yet m aintains 
their valid ities through June 30, 2010 until w hich tim e law m akers may 
revise the unconstitutional portion o f  the law because the Instant 
Provisions have the m ixed portions o f  constitu tionality  and 
unconstitutionality . If  law m akers do not revise the Instant Provision 
until the above said date, the provisions will becom e invalid as o f 
July 1, 2010.

Previously, in 9 1 H u n -B a l4  (A pril 28, 1994), the C onstitu tional Court 
held the form er A rticle 10 o f  "A D A  (revised by A ct No. 4095 on 

M arcy 29, 1989)" constitutional. The precedent shall be revised as to 
the conflicted  portion w ith the decision o f  this case.

VL Justice Cho Dae-hyen's Non-Applicability Opinion

A. The effect o f  constitutional adjudication -  eradication o f  
unconstitutional statute

The goal fo r constitutional review  o f  statute is to secure the 

suprem acy o f  the C onstitu tion by eradicating unconstitutional statute. 
O nce the C onstitu tional C ourt holds a statute unconstitu tional, the 
statu te should lose its legal effects under the C onstitutional C ourt Act, 
A rticle 47 (2). T herefore, this C ourt does not have to declare the loss 
o f  legal effects for the unconstitutional statute. N or has this C ourt any 
pow er to delay the loss o f  legal effects

B. Specified object for finding unconstitutional

Since a statute loses its legal effects once found constitutional by 
the C onstitu tional C ourt, the unconstitutional portion should be 

specified. If  only a part o f  a statute is found constitutional, then, the 
portion should be clearly  specified so that only that portion should 
lose its legal effects. That is the reason w e need the decision o f 

lim ited constitu tionality  and the decision o f  partial unconstitutionality .
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Even if it is d ifficult to specify the unconstitutional portion in a 
statute, it should no t be allow ed to declare the entire statute 
unconstitutional. I f  then, it results in infringem ent o f  the legislature 

power.

C. N eed for the incompatibility decision and its scope

W hen som e parts o f  a statute are unconstitutional and the others 
constitu tional, the constitutional portion should rem ain intact. Yet, if  it 
is d ifficult to divide the constitutional and unconstitutional portion o f  a 
statute, o r if it is reasonable to let the legislature to divide the 
constitutional and unconstitutional portion under the principle o f  the 
separation o f  pow er, then the C onstitutional C ourt m ay not specify the 
unconstitutional portion o f  a statute. I f  the court holds the entire 
statute unconstitutional in this case, it will result in infringing the 
legislative pow er and creating the status o f  legal vacuum . Yet, if  the 
court leaves the entire statute intact because o f  d ifficulty  to d ivide the 
tw o conflicting portions, then, it will result in abandoning  the court's 

duty o f  constitutional review  o f  a statute. For this reason, in this kind 
o f  situation, the C ourt should find the entire statute incom patible with 
the C onstitu tion and  let the legislature to sort ou t the unconstitutional 

portion o f a statute by am ending it.
This kind o f  incom patibility  decision is m ade w hen the 

C onstitutional C ourt is not able to specify the unconstitutional portion 
o f  a statute and therefore leaves the w ork w ith the legislative pow er. 
Yet, w hen the Court is able to specify the unconstitutional portion, the 
C ourt should not render the incom patibility  decision because it is the 
C ourt's duty to invalidate the law. A lthough the precedent show s that 
the incom patibility decision m ay be rendered w hen an unconstitutionality 
decision in violation o f  the principle o f  equality  may unreasonable 
deprive the pre-existing  beneficiary 's in te rest1) and it may create the

I )  I f  a  ce rta in  g ro u p  o f  peo p le  b en efit from  a  law  an d  so m e  p eo p le  d o  no t b en efit 

from  the sa m e  law  w h ile  th ey  b e lo n g  to  th e  c la ss  o f  b en e fited  g ro u p , th en  th e  law  

sh o u ld  be fo u n d  co n s titu tio n a l an d  the n o n -ac t o f  g o v e rn m en t sh o u ld  be found  

u n co n stitu tio n a l in v io la tio n  o f  the p rin c ip le  o f  eq u a lity . T h e  law  sh o u ld  no t be 

found  in co m p atib le  w ith  th e  C o n s titu tio n  e ith er. T h e  u n co n s titu tio n a lity  o f  n o n -ac t

1 7 6  -



status o f  legal vacuum , the w ork o f  dividing the unconstitutional and 

constitutional portions o f  a law, even in this kind o f  case, should
rem ain in the legislative power.

D. Constitutional legitim acy o f  the incompatibility decision

The incom patibility  decision is also called as m odified decision 
because the C onstitutional C ourt lets the legislature divide the 
constitutional and unconstitutional portions o f  a statute. T his is the
best w ay to satisfy the separation o f  pow er and constitutional 
adjudication  prescribed by the C onstitu tion. The incom patibility 
decision is a necessary form  o f  decision under our constitutional order 
w hich em phasizes the constitutional review  o f  statute and the 
separation o f  pow er.

E. Removal o f  unconstitutionality in unconstitutional statute- revision

O nce the C onstitutional C ourt renders an incom patibility  decision, 
the legislature should am end the statute by rem oving the 
unconstitutional portion. This is true even if the C onstitutional Court 
does not dem and the am endm ent by the legislature because the 
legislature ow es a duty to am end the statute fo llow ing the 

incom patibility  decision under the constitutional order w hich regulates 
the constitutional review  o f  statute and the separation o f  power.
A ccordingly, the incom patibility  decision also binds the legislature
under the C onstitu tional C ourt Act, A rticle 47 (1).

The N ational A ssem bly d ivides and specifies the constitutional and 
unconstitutional portion o f  the statute w hich w as found incom patible 

w ith the C onstitution. Subsequently , the constitutional portion is 
incorporated into the revised statute w hile the unconstitutional portion 
is rem oved.

F. Loss o f  effects for the unconstitutional portion

O nce the C onstitu tional C ourt renders an incom patibility  decision.

o f  g o v e rn m en t is to  be rem o v ed  by the leg isla tiv e  w ork.



7. N ighttim e O u tdoor A ssem bly B an  Case

the legislature rem oves the unconstitutional portion pursuant to the 
C onstitutional C ourt A ct, A rticle 47 (2), and the constitutional portion 
rem ains incorporated into the revised statute. Even if  the 
incom patibility  decision is a kind o f  unconstitu tionality  decision, the 
constitutional portion  does not lose its legal effects and validity 
because the constitutional portion rem ains intact. A lthough this kind o f 

result m ay be considered sam e as retroactive application  o f  the revised 
statute, the revised statute is applied retroactively in substitution o f  the 
form er statute.

T he rem oved portion o f  a statute loses its legal effects pursuant to 
the C onstitutional C ourt Act, A rticle 47 (2). If  the incom patible statute 
is a crim inal law, then, the unconstitu tional portion  o f  the statute 
applies retroactively (C onstitutional C ourt A ct, A rticle (2)), and those 
punished by the unconstitutional portion o f  the statute may duly 
request retrial (C onstitutional C ourt A ct, A rticle 47 (3)).

If the unconstitutional statute is not a crim inal law, the statute loses 
its legal effects as o f  the date o f  the decision. In  the incom patibility  
decision 's case, som e people argue that the unconstitutional portion o f 
a statute loses its legal effects w hen the revised  statute is enacted  by 
the N ational A ssem bly because the unconstitutional portion is specified 
by the N ational A ssem bly by the act o f  am endm ent. T his argum ent, 
how ever, ignores the im portant feature o f  the review  o f  the 
unconstitutional statute by recognizing the legal effects o f  an 
unconstitutional statute until the day o f  am endm ent. Therefore, even if 
the unconstitutional portion o f a statute is specified by the national 
assem bly on the day o f  am endm ent, the legal effect should  be 

recognized from  the day o f  the decision.

G. Suspension o f the applicability o f  the constitutionally incompatible 
statute

The constitu tionally  incom patible statute includes the portion against 
the C onstitution. Therefore, if  we continue applying the incom patible 
statute, it does not satisfy the constitutional review  system  w hich is 
aim ed to stop the legal effects o f a  statute w hich v io lates the 
constitutional suprem acy. The legal effects o f  the incom patibility  
decision is derived from  the C onstitutional Court A ct, A rticle 47 (2)
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and the legislative intent o f  the constitutional review  system  even in 

absence o f  the order to halt the applicability  o f  a statute by the 
C onstitutional C ourt. T herefore, the incom patib ility  decision should stop 

to be applied  until the constitutional portion and unconstitutional 
portion are clearly  specified by an revised statute.

T he halt o f  the applicability  o f  the constitu tionally  incom patible 
statute lasts tem porarily  until the unconstitutional portion o f  a statute 
is specified. O nce the am endm ent is com pleted, then, the halt o f 
applicability  is no longer required and the incom patibility  decision is 
finalized. In o ther w ords, the unconstitutional portion o f  a statute 
becom es invalid pursuant to the C onstitu tional C ourt Act, A rticle 47 
(2), and the constitutional portion continues to be applied because it 
does not lose its validity and legal effects.

H ow ever, if the N ational A ssem bly does not am end the statute, the 
constitutional portion also stops to be applied  because the 

unconstitutional portion is not rem oved. For this reason, w hen the
incom patibility  decision is rendered, the deadline for am endm ent is 
also provided. I f  the N ational A ssem bly does not am end the statute
until the deadline, the entire statu te becom es invalid by losing its legal
effects. Som e m ay argue that this is p roblem atic because it also m akes 
the constitutional portion invalid. H ow ever, this is an inevitable
m easure to prevent the unconstitutional condition  o f  a statute.

E. Suspension o f the applicability o f  the Instant Provision

The A rticle 10 and 23 (1) o f  "ADA" is a crim inal statute. I f  the 
incom patible statute is a crim inal law , then, the unconstitutional 
portion o f  the statu te loses its validity  and it applies retroactively 
(C onstitu tional C ourt A ct, A rticle (2)). If  this court allow s the validity 
o f  the Instant P rovisions in w hich the unconstitutional portion is 

em bedded until am endm ent, this court's decision is deem ed to be 
deviated from  the spirit o f  constitu tional review  o f  statute and further 
against the C onstitu tional C ourt Act, 47 (2).

If  w e continue to apply  the Instant Provision even after the 
incom patibility  decision, it m eans nothing but to say that the violators 
should be punished under this provision first and later seek retrials 
after the am endm ent even if the C onstitutional C ourt decided that the
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unconstitutional portion is included in the Instant Provision and the 
Instant Provision will becom e eventually  invalid by the am endm ent o f 
the N ational A ssem bly. If  this irony is allow ed, it m eans that we
allow  crim inal punishm ent w ith unconstitutional law  and abandon the 
duty o f  constitutional review  o f  statute w hich is aim ed to rem ove the 
unconstitutional statute 's control under the concrete norm  control 

system . Therefore, it is not allow ed under our C onstitution.
The incom patibility  decision is a kind o f  partial unconstitutionality  

decision and therefore the incom patible statute should not be applied 
from  the date o f  decision because it includes the unconstitutional 
portion. If  constitutional court allow s continuing application o f  an 
incom patible statute, they have to do that after a special Justices'
C onference and consensus. T he instant case show s five votes for 

unconstitutionality  and tw o votes for incom patibility  w ith the 
C onstitution. The five votes for unconstitutionality  is considered to
support a proposition that the Instant Provision at its entirety  should 
be applied retroactively after am endm ent. A lthough the sim ple 
unconstitutional opinions lack a vote for this C ourt's official decision 

for unconstitutionality  and therefore the incom patibility  decision 
becom es the official decision , the unconstitu tionality  decision does not 
support the position that the Instant Provision should continue to be 
applied. It should not be the case that tw o Justices fo r the
incom patibility  decision decided w hether to continue to apply the 
Instant Provision. T he Instant Provision should not be applied  until the 

am endm ent.

Justice Lee Kang-kook (Presiding Justice), Lee Kong-hyun, Cho 
Dae-hyun, Kim Нее-ok, Kim Jong-dae, Min Hyeong-ki, Lee Dong-heuh 
(In absentia due to official foreign travel), Mok Young-joon, Song 
Doo-hwan
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8. Restriction on Prisoner's R ight to  Vote Case

[21-KB) KCCR 327, 2007H un-M al462, October 29, 2009]

Q uestions Presented

1. W hether the form er part o f  A rticle 18, Section 1, Item  2 o f  the 
Public O fficial E lection Act (hereinafter, the 'Instant Provision ') which 
stipulates that a person w ho is sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent, but w hose sentence execution 

has not been term inated  (hereinafter, the 'prisoner') shall be 
disfranchised is unconstitutional as it infringes upon the basic rights o f 
the com plainant, w ho is a prisoner, including the right to vote, in 
v io lation o f  the ru le against Excessive Restriction

2. A case in w hich filing o f  constitutional com plain t w as denied for 
the reason o f  failing to reach a quorum  for rendering a  decision o f 
unconstitutionality  although m ajority o f  Justices, five Justices in this 
case, uphold this com plaint

Sum m aiy o f  the D ecision

1. A. U nconstitu tionality  O pinion o f  Justice K im  Н ее-ok, Justice 
Kim Jong-dae, Justice M in H yeong-ki, Justice M ok Y oung-joon, and 
Justice Song D oo-hw an

(1) F iling Period Issue

The Instant Provision limits the right to vote o f  'a  person w ho is 
sentenced to im prisonm ent w ithout prison labor or a heavier 
punishm ent, but w hose sentence execution has not been term inated as 
o f  the election day '. T herefore, the basic rights including the right to 
vote w ould be considered as being infringed by the Instant Provision 
only w hen a specific cause o f  action fo r such violation arises. And in 
th is case, the specific cause o f  action arises from  the E lection Day.

(2) V iolation o f  the Rule against Excessive R estriction, etc.
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(Level o f  scrutiny)
G iven the im portance o f  the right to vote as a pivotal m eans to 

realize popular sovereignty and representative dem ocracy in a 
dem ocratic nation, the question as to w hether the righ t to vote is 
excessively  restricted should be scrutinized under the strict review  o f  
proportionality  pursuant to A rticle 37, Section 2 o f  the C onstitu tion , 
from  the view point o f  the principle o f  universal suffrage and its 
lim itation.

(L egitim acy o f  purpose and appropriateness o f  m eans)
T he deprivation o f  the right to vote by the Instant P rovision, as one 

o f  the crim inal sanctions im posed on a crim inal offender, functions as 

retribution to the crim e com m itted  by the offender. M oreover, such 
deprivation by the Instant Provision, apart from  the im position o f  life 
sentence or prison sentence, can help citizens including the prisoners 
them selves to cultivate responsibility  as a citizen and im prove respect 
to the rule o f  law. Such purposes o f the Instan t Provision are 
legitim ate and im posing restriction on the prisoner's right to vote is 
one o f  the effective and appropriate m eans to achieve the purposes.

(The rule o f  the least restrictive m eans)
The Instant Provision im poses overall and uniform  restriction on the 

right to vote o f  a person w ho is sentenced to im prisonm ent w ithout 
prison labor o r a heavier punishm ent, but w hose sentence execution 
has not been term inated. In o ther w ords, such restriction ex tends to 
those w ho negligently  com m it a crim e w ithout know ledge or intention 
to underm ine law  and order o f  the com m unity . A lso, the right to vote 
o f  a parolee, w ho is released from  the prison and returns to the 
society prior to the com pletion o f  sentence after successfully  going 
through the parole review  com m ittee 's exam ination  on the overall 
circum stances including m otive for the crim e, possib ility  o f  recidivism , 
etc., is lim ited under the Instant Provision as w ell. Further, the Instant 
Provision also restricts the righ t to vote o f  the prisoners w ho are 
sentenced to short term  im prisonm ent for negligence noth ing  to do 
with any crim e against the nation that denies the constitutional order. 

Such extensive restriction , how ever, seem s not com patib le w ith the
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election system  in a  dem ocratic nation that strives to accom plish the 
com m unity order through free participation o f  various people in the 
election process w hose backgrounds o r ideologies are diverse, on the 
basis o f  a pluralistic w orldview . T herefore, the legislators should 
carefully  im pose restriction on the right to vote only in a lim ited 
situation, considering  the im portance o f  such a right. N evertheless, the 
Instant Provision easily  and uniform ly lim its the prisoner's right to 
vote sim ply by establishing the standard o f  'a  person w ho is sentenced 
to im prisonm ent w ithout prison labor or a heavier punishm ent, but 
w hose sentence execution has not been term inated ', w ithout carefully 

contem plating  'the relation betw een the type, content o r degree o f 
illegality o f  each crim e and the restriction on the prisoner's right to 
vote'. T herefore, the Instant Provision violates the rule o f  least 

restrictive m eans.

(B alance betw een legal interests)
T he Instant Provision restricts the right to vote too broadly and 

includes no actual relation betw een the characteristics o f  a crim e and 
restriction on the right to vote. Therefore, 'the prisoner's private 
interests o r the public value in the dem ocratic  election system ' 
infringed by the Instant Provision outw eigh the public interest o f 
'punishing a person w ho com m its a felony and im proving citizen 's 
respect to the ru le o f  law ' intended to be achieved by the Instant 
Provision. A s a result, the Instan t Provision fails to strike balance 
betw een the conflicting  legal interests in relation to restriction o f  the 

basic rights.

(3) C onclusion

T he C onstitutional Court should uphold this constitutional com plaint, 
and declare the Instant Provision unconstitutional as it infringes on the 
prisoner's right to vote in violation o f  A rticle 37, Section 2 o f  the 
C onstitu tion and on the prisoner's equality  right in violation o f  the 
principle o f  universal suffrage stipulated in A rticle 41, Section 1 and 
A rticle 67, Section 1 o f  the C onstitution.

B. Denial Opinion o f  Justice Lee Kong-hyun, Justice Cho Dae-hyen,
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Justice Lee Dong-heub

(1) Restriction on the right to vote o f  a felon and its scope and 
m ethod are the m atters to be decided based on the circum stance o f  a 
country including its historical experience, crim inal law system  and the 
public 's legal sentim ent tow ard crim e. T he nature o f  the Instant 
Provision, w hich does not recognize prisoner's right to vote 
corresponding the provisions o f  the Crim inal A ct, is to crim inally  
punish a felon w ho com m its an anti-social crim e and the issue o f  
how  to punish a crim e, o r in o ther w ords, the choice o f  types and 
scope o f  statutory punishm ent, should be decided by the legislature, 
considering various aspects related to not only the nature o f  crim e and 
protectable legal interests but also our history and culture, the situation 

at the tim e when the statute w as legislated, citizens' value system  or 
legal sentim ent in general and the crim inal policy to prevent crim es. 
In this regard, broad legislative d iscretion  o r freedom  o f  legislative 

form ation should be recognized. T herefore, the C ourt should keep this 
in m ind w hile review ing constitu tionality  o f  the Instant Provision in 
this case.

(2) W hether the Instant Provision violates the rule against excessive 
restriction

(L egitim acy o f  legislative purpose and appropriateness o f  m eans)

The legislative purposes o f  the Instant Provision are to im pose 
crim inal sanction against a felon w ho deserted  the basic obligations 
that m ust be observed  by the m em ber o f  the com m unity , to heighten 
the responsibility  o f  general citizens as com ponents o f  com m unity  and 
to reinforce their respect tow ard the rule o f  law. A nd the restriction 
on prisoners' voting right is one o f  the effective and proper m easures 
to achieve these legitim ate legislative purposes.

(R ule o f  the least restrictive m eans and balance betw een legal 
interests)

A ccording to the Korean Crim inal A ct, im prisonm ent w ithout prison 
labor is a punishm ent im posing serious restriction on the prisoner's 
basic rights including the bodily freedom , by confin ing a crim inal in
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prison for at least one m onth. A nd this punishm ent is g raver than that 
o f  d isqualification o r suspension o f  qualification w hich lim its the right 
to vote o r the right to be elected. A nd. our C onstitution stipulates that 
a judge may be rem oved from  office by a 'sentence o f  the 
im prisonm ent w ithout prison labor o r a heavier punishm ent' and the 
State Public O fficials A ct provides that a public o fficer w ho is 
sentenced to 'im prisonm ent w ithout prison labor o r a heavier
punishm ent' may be rem oved from  office. A lso, the statutory 
provisions specifying qualification o f  professionals such as law yer
stipulate certain  grounds for d isqualification  in the case w here those 

professionals are sentenced to 'im prisonm ent w ithout prison labor o r a 
heavier punishm ent'. T herefore, the standard o f  'a  sentence o f  the 
im prisonm ent w ithout prison labor o r a heavier punishm ent' is 
im portant enough to ju stify  such restriction on the basic rights. 
M oreover, as the Instant Provision is applicable to prisoners w ho are 
sentenced to 'im prisonm ent w ithout prison labor or a heavier
punishm ent', not to persons w ho are under the suspension o f  the 
execution o f  punishm ent, preventing the prisoners w ho are sentenced 
to such grave punishm ent from  exercising the right to vote during the 
period o f  execution o f  punishm ent does not seem  excessive beyond 
necessary degree to achieve the legislative purposes.

The prisoner's disadvantage o f  being unable to exercise the right to 

vote due to the Instant Provision is m erely one o f  the effects o f  the 
d isqualification or suspension o f  qualification w hich is a less severe 
punishm ent than that o f  im prisonm ent w ithout prison labor. The period 
during w hich the right to vote is lim ited does not uniform ly apply to 
all the prisoners, but proportionally  applies on the basis o f  each 

prisoner's sentence, o r in o ther w ords, depending on the degree o f 
one's crim inal liability. The public purposes to be achieved by the 
Instant Provision including 'crim inally  punishing a person w ho com m its 
a felony and im proving citizen 's respect to the rule o f  law ' do not 

seem  to be dw arfed  by the prisoner's disadvantage that the right to 
vote is lim ited during h is/her sentence execution period. Therefore, the 
Instant Provision strikes the balance betw een legal interests.

(3) C onclusion
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As the Instant Provision neither v io lates the rule against excessive 
restriction stipulated in A rticle 37, Section 2 o f  the C onstitu tion  nor 
infringes on the com plainant's right to vote and equality , this 
constitutional com plain t should be denied for lack o f  m erits.

C. Dism issal Opinion o f  Justice Lee Kang-kook

As the Instant Provision reflects the effect o f  A rticle 43, Section 2 
o f  the Crim inal A ct (a person w ho is sentenced to im prisonm ent for a 
lim ited term  o r im prisonm ent w ithout prison labor for a lim ited term s 
shall be under suspension o f  qualifications including suffrage and 
eligibility  under the public A ct.), the cause o f  action fo r infringem ent 
on the basic rights, such as restricting the right to vote, is also 

considered to arise w hen the sentence is finalized, like in A rticle 43, 
Section 2 o f  the Crim inal Act. T his constitutional com plaint, how ever, 
w as filed on D ecem ber 27, 2007, after the lapse o f  one year since the 
final sentence w as announced on N ovem ber 23, 2006 so that his 
qualification under the public A ct such as the right to vote was 
suspended. Therefore, this constitutional com plain t should be d ism issed, 
as it failed to satisfy the tim e lim it for filing  under A rticle 69, 
Section 1 o f  the C onstitutional C ourt Act.

2. R egarding the Instant Provision, five Justices including Justice 
K im  Н ее-ok, Justice Kim Jong-dae, Justice M in H yeong-ki, Justice 

M ok Y oung-joon and Justice Song D oo-hw an present a 
unconstitutionality  opinion; three Justices including Justice Lee 
K ong-hyun, Justice C ho D ae-hyen and Justice Lee D ong-heub present 
a denial opinion of; and Justice Lee K ang-kook presents a  dism issal 
opinion. T he unconstitutionality  being the m ajority  opinion, 
nevertheless, falls behind the quorum  o f  six Justices needed for the 
holding o f  unconstitutionality . Therefore, this com plaint is denied.

Party
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I

C om plainant Song O -w o o k  
C ourt-A ppointed C ounsel: W oo Y ank-tae

H olding

C om plainant's constitutional com plaint is denied.

Reasoning

L Introduction o f  the Case and Subject Matter o f  Review

A. Introduction o f  the Case

1. O n April 3, 2006, com plainant w ho w as born on April 12, 1979, 
received a draft notice for active duty service from  the C om m issioner 
o f  the M ilitary M anpow er A dm inistration w hich ordered him to  enlist 
in the 306 replacem ent depot on M ay 9, 2006. T he com plainant, 
how ever, consciously  objected to m ilitary service based on his personal 
conviction o f  pacifism  and therefore, refused to jo in  the arm y even 

after three days passed from  the date o f  enlistm ent, thereby being 
indicted for v io lating  A rticle 88, Section 1, Item 1 o f  the M ilitary 
Service Act. O n N ovem ber 23, 2006. The Seoul W estern D istrict 

C ourt sentenced him  to one and half year in prison and, as he 
decided not to appeal on the sam e day, the sentence w as finalized.

2. W hile serving his tim e, the com plain t tried to cast a vote in the 
presidential election held on D ecem ber 19, 2007 but failed to do so 
due to A rticle 18, Section 1, Item  2 o f  the Public O fficial E lection 
Act. A t this, the com plainant filed this constitutional com plaint against 
the Instant Provision, arguing that A rticle 18, Section 1, Item 2 o f  the 
Public O fficial E lection Act violate his right to pursue happiness under 
A rticle 10 o f  the C onstitu tion , right to equality under A rticle 11 o f 
the C onstitu tion  and right to vote under A rticle 24 o f  the C onstitution.

B. Subject Matter o f  Review
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The subject m atter o f  review  in this case is the constitu tionality  o f  
the form er portion o f  A rticle 18, Section 1, Item 2 o f  the Public 
O fficial E lection Act (hereinafter, the "Instant P rovision") which 
stipulates that "a person w ho is sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent, but w hose sentence execution 
has not been term inated". T he instant provision (underline added) and 
related provisions are follow ed as below:

Public O fficial E lection Act
A rticle 18 (D isfranchised  Persons)
(1) A person falling under any one o f  the fo llow ing item s, as o f  

the election day, shall be disfranchised:
1. A person w ho is declared incom petent;
2. A person w ho is sentenced to im prisonm ent w ithout prison labor

o r a heavier punishm ent, but w hose sentence execution  has not been 
term inated o r w hose sentence execution has not been decided to be 
exem pted;

3. A person w ho com m its an election crim e, w ho com m its the 
crim es provided fo r in the provisions o f  A rticle 45 and A rticle 49 o f  
the Political Fund A ct o r w ho com m its the crim es in connection with 
the duties w hile in office as the President, m em ber o f  the N ational 
A ssem bly, m em ber o f  local council, and  head o f  local governm ent, 

w hich are referred to in A rticles 129 through 132 o f  the C rim inal Act 
(including the A ct on the A ggravated Punishm ent, etc., o f  Specific
Crim es) and A rticle 3 o f  the A ct on the A ggravated Punishm ent, etc., 
o f  Specific C rim es, and fo r w hom  five years have not passed since a 
fine exceeding one m illion w on is sentenced and the sentence becom es 
final o r ten years have not passed since the suspended sentence 
becom es final, or for w hom  ten years have not passed since 
im prisonm ent w as sentenced and the decision not to execute the
sentence becam e final or since the execution o f  the sentence was 
term inated o r exem pted (including a person w hose punishm ent
becom es invalidated); and

4. A person w hose voting franchise is suspended or forfeited
according to a decision by court or pursuant to o ther Acts.

(2) For the purpose o f  Section 1, Item  3, the term  "person w ho
com m its an election crim e" m eans a person w ho com m its a crim e
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provided in C hapter X V I Penal P rovisions o r a crim e in violation o f 
the N ational R eferendum  Act.

(3) A person w ho currently  com m its the crim es referred to in 
Section 3, Item  3 and o ther offences shall be tried and sentenced 
separately fo r each offence, despite  the provisions o f  A rticle 38 o f  the 
Crim inal Act.

[Related provision]
Crim inal Act
A rticle 43 (Im position o f  Sentence, D eprivation o f  Q ualifications and 

Suspension o f  Q ualification)

(1) A person w ho is sentenced to death penalty , im prisonm ent for 
life o r im prisonm ent w ithout prison labor fo r life, shall be deprived o f 
the qualifications prescribed as follows:

1. Q ualifications to becom e public officials;
2. Suffrage and eligibility  under the Public Act;
3. Q ualifications concerning business under the Public A ct, for 

w hich necessary conditions have been prescribed by A cts; and

4. Q ualifications to becom e a director, auditor or m anager o f  a 
ju ristic  person or an inspector o r custodian  concerning the business o f 
a ju ristic  person.

(2) A person w ho is sentenced to im prisonm ent fo r a lim ited term 
o r im prisonm ent w ithout prison labor for a lim ited term  shall be under 
suspension o f  qualifications as m entioned in Item s 1 thought 3 o f  the 
preceding Section until the execution o f  punishm ent is com pleted or 
rem itted.

A rticle 44 (Suspension o f  Q ualifications)

(1) Suspension o f  all o r part o f  the qualifications specified in the 
preceding A rticle shall be for not less than one year nor m ore than 
fifteen years.

(2) W hen both lim ited im prisonm ent or lim ited im prisonm ent w ithout 
prison labor and suspension o f  qualifications have been concurrently  
im posed, the term  o f  suspension shall be calculated from  the day 

w hen the execution  o f  im prisonm ent or im prisonm ent w ithout prison 
labor is com pleted  o r rem itted.
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8. R estric tion  o n  P risoner’s  R ight to  V ote  Case

П. Arguments o f  Complainant and Related Bodies

(intentionally omitted)

Ш. Review

A. Unconstitutionality Opinion o f  Justice Kim Н ее-ok, Justice Kim  
Jong-dae, Justice M in H yeong-ki, Justice M ok Young-joon, and 

Justice Song Doo-hwan

1. Review  on justiciability

(A ) T im e lim it for filing

A ccording to A rticle 69, Section 1 o f  the C onstitutional C ourt Act, 
a constitutional com plaint against statute shall be filed w ithin 90  days 
after learning the enforcem ent o f  the statute at issue o r w ithin one 
year after the statute is enforced if the com plainant's basic right is 
infringed at the sam e tim e w hen the statute a t issue is enforced, or 
w ithin 90 days after the existence o f  a cause o f  action is know n and 
within one year after the cause occurs if  the basic rights are infringed 

by a cause w hich occurs after the enforcem ent o f  the statute.
A s the Instant Provision prevents 'a person w ho is sentenced to 

im prisonm ent w ithout prison labor o r a heavier punishm ent, but w hose 

sentence execution has not been term inated as o f  the election day' 
from  casting a vote for the relevant election w hile being im prisoned, 
the com plainant's basic rights including the right to vote are infringed 
by the Instant Provision w hen the specific cause o f  action for such 
infringem ent arises, and in this case, the cause o f  action arises at the 
election day.

The com plainant's right to vote is lim ited pursuant to the Instant 
Provision when the 17th Presidential E lection w as held on D ecem ber 
19, 2007, as his sentenced had not been term inated at the day. 
T herefore, it can be said that the cause o f  action fo r the infringem ent 
o f  basic rights arose and the com plainant finally  w as aw are o f  this at 
that tim e. T his constitutional com plaint w as filed on D ecem ber 27, 

2007, w ithin 90 days from  that day, and therefore, does not exceed
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the filing period.

(В) Legally protectable interests and necessity  o f  constitutional 
clarification

T he purpose o f  the constitutional com plaint system  is to provide 
re lief for violation o f  citizens' basic right. Therefore, a constitutional 
com plaint m ay be filed only  w hen there are legally protectable 
interests w hich should exist not only a t the tim e o f  filing but also at 
the tim e o f  announcem ent o f  decision. But in this case, the 
Presidential E lection w here the com plainant intended to participate had 
already ended on D ecem ber 19, 2007, before this constitutional 
com plain t w as filed. And. although the 18th E lection o f  M em bers for 

the N ational A ssem bly was scheduled to be held on April 9, 2008 
during the com plainant's im prisonm ent, currently , the aforem entioned 
election already ended and the com plainant com pleted  his tim e and 
was released from  prison on M ay 22, 2008. T herefore, even though 
this constitutional com plaint is upheld by the C ourt, since the legally 
protectable interests already evaporated , any decision on its part w ould 
not provide subjective legal re lief to the com plainant.

As the C ourt also has the objective function o f  protecting the 
constitutional order, how ever, it m ay recognize exceptions w here 
constitutional com plaints can be m aintained even after the subjective 
legally protectable interest has been extinguished in the course o f 
proceedings due to changes in fact o r in law. Theses include cases 

w here a decision on the m erits involves issues critical to the defenses 
and m aintenance o f  the constitutional o rder such that their clarification 
is o f  constitutional significance o r cases w here violations are likely to 
be repeated in the fu ture (7-1 K C C R  687, 693-694, 91H un-M a44, 
M ay 25, 1995).

The constitu tionality  o f  the Instant Provision has been already 
clarified  by the Court in 2002 H u n -M a4 11 decision announced on 
M ay 25, 2004. A fter the decision , how ever, there w ere changes in the 
'legal regulations on the prisoner's status in correction facility ' on 
w hich the form er decision w as based and consequently , questions 
regarding the constitu tionality  o f  restricting prisoner's right to vote 

have been continuously  raised. S ince a decision on the constitu tionality
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8. R estriction  o n  P risoner's R ight to  V ote G ise

o f  the Instant Provision is critical to the defenses and m aintenance o f 

the constitutional order and the clarification o f  such an issue is o f 
constitutional significance, the legally protectable interests o f  the 
constitutional com plaint in this case should be acknow ledged as an 
exception.

(C) Sub-conclusion

O ther than review ed above, there also exist no o ther flaw s in the 
justic iab ility  requirem ents. T herefore, this constitutional com plain t is 
justiciable.

2. Review on Merits

(A) Legal m eaning o f  the right to vote and lim itation in restricting 

prisoner's right to vote

1) In 2005H un-M a644 etc. case announced on June 28, 2007, our 
C ourt clarified  the 'legal m eaning o f  the right to vote and lim itation 

in its restriction ' (19-1 K C C R  859, 873-875). The sum m ary o f  the 
decision is as follow s and the grounds fo r the C ourt's decision are 

also applied in this case:
The significance o f  the principle o f  popular sovereignty  stipulated in 

A rticle 1 o f the C onstitution is that the State authority  shall be 
form ed according to the consensus o f  the people. In order to m ake 
such objective be reality, the opportunity  for the sovereign people to 
participate in the political process m ust be ensured to the greatest 
extent possible. In m odern dem ocracy, in w hich dem ocracy through 
representation is the dom inating principle, the participation o f  the 
people is achieved, first and forem ost, through elections. T herefore, 
e lections are the paths through w hich the sovereign people exercise 
their sovereignty.

To ensure the m aintenance o f  this principle o f popular sovereignty 
and the participation o f  the people through elections. A rticle 24 o f  the 
C onstitution guarantees all citizens the right to vote as prescribed by 
relevant laws. Also, A rticle 11 prescribes the right to equality  in the 

political aspect o f  people 's life, and A rticle 41 Section 1 and A rticle
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67 Section 1 ensure the princip les o f  universal, equal, direct, secret
voting in presidential and general elections. The reason why the 
C onstitu tion clearly  guarantees the right to vote and the principles in 
election is because under the system  o f  popular sovereignty  and 

dem ocracy through representation, people 's exercising their right to 
vote is the only w ay to enable the establishm ent and organization o f 
the State and State authority  and to provide dem ocratic legitim acy.

Such exercise o f  the people 's right to vote is, on the one hand, as 
the actual m ethod fo r exercising popular sovereignty, an im portant w ay 
to reflect the ideas o f  the people in State affairs. On the o ther hand, 
it acts as a m ethod o f  contro lling  S tate authority  through regular
elections. T his is w hy the people 's right to vote is regarded as the 
m ost basic and necessary right fo r realizing the principle o f  popular

sovereignty, and to be superior to o ther basic rights.
Though A rticle 24 o f  the C onstitu tion takes on the form  o f  statutory 

reservation by stating that all people shall have the right to vote 
'under conditions prescribed by statute', such statutory reservation is to 
realize and ensure the right to vote and not to restrict it. T herefore, 
even w hen the contents and process regarding the right to vote is 
stipulated by law, such stipulation m ust conform  to A rticle 1 o f  the 
C onstitu tion  w hich declares popular sovereignty, A rticle 11 w hich 
speaks o f  equality , and A rticles 41 and 67 w hich guarantee universal, 
equal, direct, secret elections for presidential and national assem bly 

elections. A lso, pertaining to the im portance the right to vote in a 
dem ocratic  nation as the apparatus for realizing popular sovereignty
and dem ocracy through representation, the legislative branch should 
enact law s that guarantee the right to vote to its fullest. A ccordingly, 
in cases w here the constitu tionality  o f  legislation that restricts the right 
to vote is exam ined, said exam ination m ust be strict.

Therefore, legislations that restrict the right to vote cannot be 
justified  directly by A rticle 24 o f  the C onstitu tion , but can only be 
justified  according to A rticle 37 Section 2 o f  the C onstitu tion  in 
exceptional and unavoidable cases only w hen necessary for national 
security, the m aintenance o f  law  and order o r for public w elfare. Even 
then, the essential aspect o f  the right to vote cannot be violated.

M oreover, as the principle o f  universal election d isregards all actual 
factors such as the com petence, w ealth, o r social status o f  the voter
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8. R estriction  o n  P risoner's R ight to  V ote  Case

and dem ands that anyone o f  age is g iven the right to vote, the 
requirem ents and lim its laid ou t in A rticle 37 Section 2 o f  the 
C onstitu tion should be abided by even m ore strictly w hen enacting 

legislation that restrict the right to vote in violation o f  the principle o f  
universal election.

2) M eanw hile, the C rim inal A ct provides for deprivation  o f  
qualification and suspension o f  qualification as kinds o f  punishm ent
(A rticle 41 , Item 4 and 5, A rticle 43 and A rticle 44) and stipulates 

that "a person w ho is sentenced to death penalty , im prisonm ent for 
life or im prisonm ent w ithout prison labor for life" and "a person w ho 
is sentenced to im prisonm ent for a lim ited term  or im prisonm ent 

w ithout prison labor for a lim ited term  but w hose sentence execution 
has not been term inated" o r in o ther w ords, "a person w ho is
sentenced to a person w ho is sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent, but w hose sentence execution 
has not been term inated" is subject to deprivation o r suspension o f 
suffrage and eligibility  under public Act (A rticle 43, Section 2, fo rm er 
part o f  Item 2). R egarding this, the C ourt, in 2 002H un-M a411
decision, view ed the issue o f  restricting prisoner's right to vote as a 
m atter o f  "choosing w hich o f  the specific m ethod for the punishm ent 
o f  a certain crim e", considering that restriction on the prisoner's right 
to vote im posed by the Instant Provision is natural consequence o f 
A rticle 43 o f  the Crim inal Act w hich provides fo r deprivation  o f  
qualification and suspension o f  qualification by crim inal sentence and 

focusing on the fact that the legislators already recognized restriction 
on the right to vote as one type o f  punishm ent (deprivation o f 
qualification and suspension o f  qualification). As a result, the C ourt
acknow ledged wide discretion o f  the legislators o r freedom  o f 
legislative form ative right in this m atter (see 16-1 K CCR 468, 
478-479, 2002 H un-M a411, M arch 25, 2004).

O f course, as the precedent show s, it is true that the m atter o f 
choosing "w hich o f  the specific m ethod for the punishm ent o f  a 
certain  crim e" should be decided by the legislators considering  m any 
factors such as our history and culture, contem poraneous social 
situation at the tim e when the law is enacted , people 's prevailing 
sentim ent on law  o r values and the crim inal policy to deter crim es.
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and therefore, w ide legislative discretion should be allow ed for this 

(7-1 K C C R  478, 487, 91 H u n -B a ll ,  April 20, 1995).
But as review ed before, given the im portance o f  the right to vote as 

a critical m eans to realize the popular sovereignty and representative 
dem ocracy system , if  the right to vote is restricted as a punishm ent o f 
crim e, legitim acy o f  the punishm ent itself and its scope o f  application 
should be scrutinized under the strict proportionality  test follow ing 
A rticle 37, Section 2 o f the C onstitution, from  the perspectives o f 
protection o f  the right to vote and its restriction based on the
principle o f  universal suffrage.

T herefore, the question as to w hether the restriction o f  prisoner's 

right to vote by the Instant Provision infringes upon the basic rights 
o f  p risoners, including the com plainant him self, o r not should undergo 
a strict review  o f  the principle o f  proportionality , and if the result o f 
the strict test reveals that the Instant Provision excessively  restricts the 
com plainant's basic right, am ounting to violation o f  the C onstitution, 
the part o f  A rticle 43 o f  the C rim inal A ct regarding deprivation or 
suspension o f  suffrage and eligibility  under the Public A ct, which
stipulates the sam e restriction as the Instant Provision w ithin the same 
scope, should also be declared unconstitutional.

(B) L egitim acy o f  purpose and appropriateness o f  m eans o f  the 
Instant Provision

1) In 2 002H un-M a411 decision announced on M arch 25, 2004, the 

Court presented several grounds for the 'legitim acy o f  purpose ' o f  the 
Instant Provision. But since the decision, there have been changes in 

legal regulations regarding treatm ent o f  prisoners w ithin correctional 
facilities, and as som e o f  the grounds presented  in the above
precedent seem  questionable, those points will be reexam ined in the 
fo llow ing paragraphs.

O ur first review  goes to this ground for argum ent in the precedent: 
"under the form er C rim inal A dm inistration  A ct, it is doubtful that 

prisoners can properly cast an inform ed vote, given the fact that they 
are only granted to have lim ited access to com m unication  w ith o ther 
people, letter, telephone, books, new spaper, radio and television,
thereby failing to get enough inform ation related to election".
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8. R estriction  o n  Prisoner’s  R ight to  V ote Case

The State bears responsibility  to properly provide the people with 
sufficient inform ation on a candidate 's profile and h is/her political view  
and a political party 's policy and platform . A lthough incarceration in 
correctional facility  possibly m akes prisoners have less access to 
inform ation on election, such insufficiency should not be the ground 
for restricting prisoner's right to vote. Rather, it is the State that has 
the duty to provide adequate inform ation on election w ith w hich 

prisoners can reasonably exercise their right to vote.
M eanw hile, according to the 'A dm inistration  and T reatm ent o f 

C orrectional Institution Inm ates A ct', w hich w as enacted on D ecem ber 
12, 2008 after 2002H un-M a411 decision w as rendered, prisoners may 
apply fo r subscription to new spapers, m agazines o r books at their own 

expenses and each w arden shall perm it the subscription unless the 
new spapers, etc. to w hich prisoners have applied fo r the subscription 
are harm ful publication under the 'Publishing Industry Prom otion Act' 
(A rticle 47), and prisoners m ay listen to radio and w atch television 
and the w arden m ay tem porarily  prevent an individual p risoner from  
listening to radio o r w atching television w hen it is likely to harm  to 
edification o f  convicted prisoners o r their sound rehabilitation into 
society o r when it is necessary for the m aintenance o f  security  and 
order o f  the institution (A rticle 48). Therefore, p risoners now , d ifferent 
from  the treatm ent under the form er C rim inal A dm inistration  A ct, 
seem  to enjoy sufficient opportunity  to obtain inform ation necessary 
fo r exercising their right to vote, as it becom es far easier to have 
access to new spapers or television, w hich are considered  as the main 
conduits through w hich inform ation regarding election can be achieved.

A lso, it seem s unreasonable to present prisoner's lack o f  access to 

sufficient inform ation on election as a ground for restricting  prisoner's 
right to vote as opposed to unconvicted  prisoners (a crim inal suspect 
or a crim inal defendant arrested o r subject to execution o f  a w arrant 
o f  confinem ent), despite the sam e treatm ent betw een (convicted) 
prisoners and unconvicted prisoners in term s o f  the opportun ity  to 
obtain inform ation through subscrib ing new spapers, listening to radio 

o r w atching television.
Therefore, it is not proper to consider the possibility  that 'prisoners 

w ho are incarcerated in correctional facility may not properly exercise 
their voting right due to insufficient inform ation regarding election ' as
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a legitim ate ground for restricting prisoners' voting right.
Second, w e turn to the next ground fo r restricting  prisoner's voting 

right in the precedent: "if prisoners are allow ed to exercise their 

voting right in prison, such exercise w ould be possible only through 
absentee voting system . B ut granting absentee voting w ithin 
correctional facility can im pair fairness o f  election because it is easily 

conceivable that prison m anagers can w ield influence over the process 
o f  form ing political opinions o f  p risoners, thereby distorting them ".

S ince the S tate prim arily has the duty to m anage and protect the 
fairness o f  election, it is sim ply absurd to deny prisoner's voting right 
on the ground o f  concerns over the fairness o f  election. T he State 

should exerts its effort to take precautionary  m easures to prevent 
prison m anagers from  unduly influencing form ation o f  political 
opinions by prisoners, and should not shift the responsibility  on 
prisoners w ho are actually  victim s o f  such an unfair activity , denying 
their voting  right.

A lso, under the current situation o f  our nation w here dem ocracy 
takes deep root, it is doubtful that prison m anagers, not sim ply out o f 
concern bu t in reality, can d istort prisoner's form ation o f  political 
opinion by w ays o f  blocking inform ation from  outside o r selectively 
conveying inform ation favorable to a specific political party or a 
candidate.

Therefore, it is also unreasonable to d iscuss the legitim acy o f  
restricting prisoner's voting right on the ground o f  the possibility  o f 
unfair election caused by influence o f  prison m anagers, etc.

Third, w ith regard to the ground that "a prisoner, taking advantage 
o f  the absentee voting, can com m unicate w ith h is/her accom plice 
outside the prison by putting a personal letter in the absentee ballot 
envelope, w hich can have a negative effect on effective adm inistration 
o f  punishm ent", not only should such a problem  be prevented by 
close supervision over absentee voting w ithin correction facilities, but 
also it is unsure w hether it is technically  possib le fo r a p risoner to 
com m unicate w ith an accom plice outside the prison by using an 
absentee ballot envelope, given the fact that an absentee ballot 
envelope is clearly d istinguishable from  o ther ordinary letter envelopes 
and addressed  to the relevant office o f  election m anagem ent. It is hard 
to accept the reasoning that such abstract and unclear danger can be a
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reason to restrict prisoner's voting right.
Lastly, let's d iscuss the ground presented in the precedent that "as 

prisoners usually have antisocial tendency in m any cases and have a 
grudge against being punished, it is possible that their political 
opinions may not be properly form ed. Thus, it seem s unreasonable to 
allow  prisoners to exercise their casting vote right in case w here the 
result o f  an election w ould be decided by a sm all m argin, although 
rare".

T he principle o f  universal suffrage d isregards all actual factors such 
as com petence, w ealth, or social status o f  voters and dem ands that 
anyone o f  o r above certain  age is given the right to vote. T herefore, 
that the citizen w ho reaches the legally designated  age can and should 

be able to affect the outcom e o f the elections is the ideological 
prem ise and inevitable conclusion o f  the principle o f  universal 
suffrage. For the reason, assertion that the right to vote should be 
restricted as it m ay affect the outcom e o f  the election is unacceptable, 
v iolating the principle o f  universal suffrage (see 9-1 K CCR 859, 876, 
2004H un-M a644 etc., June 28, 2007).

2) Next, we will d iscuss points related to legitim acy o f  purpose and 
appropriateness o f  m eans o f  the Instant Provision other than suggested 

in (A).
As we have review ed before, exercising the voting right, as a m eans 

to realize the popular sovereignty and the representative dem ocracy, is 

an im portant act to directly and indirectly participate in organization 
and m anagem ent o f  state pow er. T he people, as m em bers o f  the state 
and society, have duty to refrain from  com m itting  crim es specifically 
prohibited by the state for m aintaining the com m unity and  protecting 
o ther m em bers' rights and interests such as life and body. Prisoners, 
how ever, are those w ho are sentenced to death penalty , im prisonm ent 
for life or im prisonm ent w ithout prison labor for life, im prisonm ent 
for a lim ited term  or im prisonm ent w ithout prison labor for a lim ited 
term  but w hose sentence execution has not been term inated as 
punishm ent o f  the crim e they have com m itted  and the ones w ho 
destructed social order and threatened security o f  our society by 
causing considerable harm  to the state, society and com m unity 

m em bers.
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The Instant Provision in this case is based upon the basic perception 
that it is not desirable to allow  those individuals w ho have deserted 

the basic obligations that must be observed by the m em bers o f  the
com m unity  and harm ed the m aintenance o f  the com m unity , to directly 
and indirectly participate in constitu ting the governing structure leading 
the operation  o f  the com m unity , and has a m eaning as the social 

sanction against such anti-social behavior (16-1 KCCR 468, 479, 
2002H un-M a411, M arch 25, 2004). Furtherm ore, our Crim inal Act
provides fo r provisions w hich contain the sam e purpose as the Instant
Provision, by stipulating deprivation o r suspension o f  qualifications

such as suffrage and elig ib ility  under the Pubic A ct as a kind o f 
punishm ent (A rticle 41) and providing that a person w ho is sentenced 
to im prisonm ent for a lim ited term  or im prisonm ent w ithout prison
labor fo r a lim ited term  shall be under suspension o f  qualifications
until the execution o f  punishm ent is com pleted  or rem itted. T herefore, 
the deprivation o f  the right to vote by the Instant Provision functions 
as retribution for crim e as an extension o f  crim inal sanction against 

crim inals, w hich can be regarded as an im portant purpose for the
legislators to im pose crim inal sanctions or restrictions against grave 
crim es.

Further, the deprivation o f  the right to vote im posed on a prisoner 

by the Instant Provision, on top o f  the capital punishm ent or 
deprivation o f  liberty to w hich the prisoner is sentenced, can 
contribute to heighten the responsibility  o f  general c itizens including 
the prisoner h im self/herself as a citizen and reinforce the their respect 
tow ard the rule o f  law.

Such legislative purposes o f  the Instant Provision are legitim ate, and 
the restriction on prisoners' voting right is one o f  the effective and 
proper m easures to achieve the legislative purposes. Therefore, the
Instant Provision cannot be said to m eet legitim ate legislative purposes 

and appropriateness o f  m eans.

(C) The least restrictive m eans

1) E lection is a system  that form s state institutions by com petition 
and m ajority vote. C ourt O pinion expressed by election also has 
binding force on m inority, and the legitim acy o f  such binding force
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com es from  the fact that the sam e chance to participate in election is 

also equally  given to individuals w ho fall under the m inority  group, in 
o ther w ords, the principle o f  universal suffrage is observed. T herefore, 
the principle o f  universal suffrage both show s the lim itation o f  the 
principle o f  m ajority rule and provides legitim acy to the rule o f 
m ajority rule. This is w hy A rticle 41 and A rticle 67 o f  our 
C onstitu tion  specifically  elucidate the principle o f  universal suffrage for 
the election o f  the N ational A ssem bly m em bers and the Presidential 
E lection. Therefore, the principle o f  universal suffrage and the right to 
vote based on it should be restricted to the m inim um  extent if 
necessary.

M eanw hile, the core o f  punishm ents, such as death penalty , life 
im prisonm ent, im prisonm ent w ithout prison labor for life, im prisonm ent 
for a lim ited term  o r im prisonm ent w ithout prison labor for a lim ited 
term , is ’deprivation o f  life’ o r ’incarceration in correctional facility’, 

and the decision as to w hich part o f  o ther freedom s and rights 
prisoners may enjoy as citizens w ould be restricted is not m ade 
d irectly  based on each types o f  punishm ent m entioned above. So, a 
prisoner, in principle, still has right to enjoy their basic rights o ther 
than those restricted by the particular punishm ent sentenced to him /her. 
As restriction on the right to vote does not naturally  derive from  the 
essence o f  capital punishm ent o r im prisonm ent sentenced to prisoners, 
prisoner's right to vote should be restricted to m inim um  necessary 
extend based on the principle o f  universal suffrage.

2) T he Instant P rovision, how ever, fully and uniform ly restrict the 
right to vote o f  those w ho are sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent, but w hose sentence execution 

has not been term inated. T he restriction im posed by the Instant 
Provision is extended not only to those w ho are sentenced to death 
penalty, life im prisonm ent, im prisonm ent w ithout prison labor fo r life, 
im prisonm ent for a lim ited term  o r im prisonm ent w ithout prison labor 
for a lim ited term , for exam ple, from  one m onth to 25 years but also 
to those w ho are released on parole afte r fulfilling relevant 
requirem ents. In this sense, the scope o f  application  o f  the Instant 
Provision is very broad, spanning from and neither does consider the 
type o f  crim es such as w hether it is a crim inal negligence or
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intentional offence nor the type o f  legal interests infringed by the 
crim es such as w hether it is state interest, social interest or personal 

interest.

3) But, regarding a person w ho is sentenced to im prisonm ent 
w ithout prison labor for crim inal negligence, although the result o f 
infringing legal interests by h is/her fault is grave enough to be 
sentenced to im prisonm ent, from  the perspective o f  illegality o f  the 

act, such illegality is far less than that o f  intentional offence. For 
exam ple, since the one w ho is serving prison term s after being 
sentenced to im prisonm ent w ithout prison labor fo r causing a traffic 
accident due to negligence did not know ingly o r in tentionally  com m it 
the crim e, he/she does not have any intention or aw areness to do 
harm  to the legal o rder o f  the com m unity , either. Therefore, it is hard 
to accept to restrict such negligence offenders' right to vote, w hich is 
the m eans to realize the people 's sovereignty.

A parolee is a person under execution o f  im prisonm ent or
im prisonm ent w ithout prison labor w ho has behaved him self/herself 
w ell and show n sincere repentance, and therefore returns to society 
before the com pletion o f  h is/her prison term  w hen ten years o f  a life 
sentence o r one third o f  a lim ited term  o f  punishm ent has been served 

after m any factors such as the prisoner's age, m otive o f  crim e, nam e 
o f  the crim e, prison term s, behavior in prison, living condition or 
situation after parole and possibility  o f recid ivism  are thoroughly 
review ed by the Parole Board. As a result, although a parolee's

sentence execution has not been term inated  as o f  the election day, it 
is not reasonable to m aintain the sanction o f  restricting parolee's 
voting right incidental to the main punishm ent, considering the fact 
that a parolee is the one w ho is released from  im prisonm ent, w hich is 
the main punishm ent, for the various reasons we have review ed 
before.

Further, the Instant Provision 's w ide-ranging restriction on the right 

to vote, even applying to the one w ho is sentenced to a short term  
im prisonm ent fo r a crim e o f  little gravity  nothing to do with any
anti-state offence that denies the constitutional o rder such as the
dem ocracy, seem s discrepant from  the election system  o f  a liberal 
dem ocratic  country that aim s at creating and m aintaining order within
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the com m unity  by allow ing various people w ith d iverse ideological 
backgrounds and personal history to freely participate in elections 
based on pluralistic w orldview .

T o sum  up, although it is im portant for the legislature to be very 
careful in restricting the right to vote in consideration  o f  its 
im portance, the Instan t Provision sim ply and uniform ly restricts 
prisoner's right to vote by setting the standard stipulating that 'a 
person w ho is sentenced to im prisonm ent w ithout prison labor o r a 
heavier punishm ent, but w hose sentence execution  has not been 
term inated ', w ithout carefully  considering  as to w hether there is any 

direct relationship  betw een the type, content o r illegality o f  each crim e 
and the restriction on prisoner's voting right.

T herefore, the Instant Provision violates the ru le o f  the least 
restrictive m eans in restricting basic rights.

(D ) B alance betw een legal interests

T he right to vote, as a m eans through w hich the right holders can 
realize their political opinions, is a right every  citizen holds. Further, 
m axim um  guarantee o f  the right to vote pursuant to the principle o f 
universal suffrage is the core elem ent for realizing 'the representative 
dem ocracy on the basis o f  the popular sovereignty ', w hich is the basic 

tenant o f  our C onstitu tion  and has the public value o f  guaranteeing 
dem ocratic  legitim acy o f  state pow er achieved by election to the 
m axim um  level. T herefore, arbitrary restriction on the voting  right 

infringes on not only private interests o f  the right holders but also the 
above m entioned public interest.

As the restriction on prisoner's right to vote by the Instant 
Provision, how ever, is too broad as review ed earlier and in som e 
sense, not directly related to the specific characteristics o f  a crim e, the 
public interests expected to be achieved by the restriction including 
'sanction against crim inals w ho com m it grave crim es or reinforcem ent 
o f  citizens' respect to the rule o f  law ' is less valuable than 'prisoner's 
private interests o r the public value o f  dem ocratic  election system ' 

expected to be infringed by the Instant Provision.
T herefore, the Instan t Provision fails to strike balance betw een the 

conflicting  legal interests regarding the restriction on the basic rights.
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(E) Sub-conclusion

The Instant Provision infringes on prisoner's right to vote in 
v io lation o f  A rticle 37, Section 2 o f  the C onstitution and also on 
prisoner's right to equality in violation o f  the principle o f  universal 
suffrage stipulated in A rticle 41, Section 1 and A rticle 67, Section 1 
o f  the C onstitution.

3. Conclusion

As review ed above, the constitutional com plain t should be upheld 
and the Instant Provision should be declared unconstitutional.

B. Denial Opinion o f  Justice Lee Kong-hyun, Justice Cho Dae-hyen, 
Justice Lee Dong-heub

1. M eaning o f  restriction on the prisoner's right to vote and 
legislative examples

(A ) U nder the principle o f  popular sovereignty and the representative 
dem ocracy in w hich establishm ent and com position  o f a state and the 
state pow er and its dem ocratic  legitim acy can be achieved only
through citizens' exercising  their right to vote, the right to vote bears 
special im portance as a m eans to realize them.

But the right to vote cannot be regarded as an absolute right that 
should not be restricted in any case because it is not a 'natural right' 
that inherently exists even before the establishm ent o f  the C onstitution 
but a 'legal right' that is created or recognized by the C onstitution 
w ithin a certain com m unity.

T herefore, the right to vote, like any o ther basic rights, may be 
restricted w hen necessary  for national security, the m aintenance o f  law 
and order o r for public w elfare under A rticle 37, Section 2 o f  the 

C onstitu tion as long as such restriction does not infringe on the core 
value o f  the right, and historically  the right to vote has been restricted
against those w ho have yet to reach a certain age o r com m it serious
crim es destructing  the social rule and doing harm  to the com m unity
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order.
The Instant P rovision, w hile preventing felons w ho fail to observe

their fundam ental duties as m em bers o f  a com m unity  from  directly
and indirectly participating in the organization  and m anagem ent o f  the 
com m unity , is m eant to im pose social sanction against the persons 
w ho com m it antisocial behavior. The restriction on crim inal's voting 
right, as a type o f  so-called 'social death ' in the G reek-R om an period, 
has a deep rooted history and has been lim itedly practicing w ithin a 
certain boundary  in the fo llow ing countries as m odified  pursuant to 

each country 's history and circum stances.

(B) Legislative exam ples in foreign countries achieve

In the U nited  States, as o f  2006, 48 states and the D istrict o f 
C olom bia have statutes that deprive prisoners w ho com m it felony o f 
their right to vote w hile im prisoned. A m ong them , 13 states deprive a 
person o f  the right to vote w hile he/she is im prisoned, 5 states do so 
w hile im prisoned and paroled, and 18 states do so not only while 
im prisoned and paroled but also during the period o f  suspension o f 
execution. In 13 states, the right to vote is deprived even after the 
execution o f  sentence is term inated, such as w hile on probation, and 
especially  6  o f  them  perm anently  deprive a felon o f  the right to vote. 
The US Suprem e C ourt also ru led  that based upon Section 2 o f  the 

14th A m endm ent, a state m ay deprive a p risoner o f  h is/her right to
vote unless it is intended to be racially d iscrim inatory.

In Japan, sam e as the Instant P rovision, 'a person w ho is sentenced 
to im prisonm ent w ithout prison labor or a heavier punishm ent, but 
w hose sentence execution has not been term inated ' is deprived o f  the 
right to vote (A rticle 1 1 o f  the Public O fficials E lection A ct). In 
France, a person w ho is convicted o f  concealing crim inal activity  and 
com m itting  a crim e canno t be on the voter's list fo r five years after 

the sentence is finalized. G erm any rem oves som e o f  prisoner's right to 
vote by authorizing the court to restrict prisoner's voting right pursuant 

to related statutory provisions.
B esides, m any advanced countries, w here the system  o f 

representative dem ocracy is well developed, also im pose various types 
o f  restriction on the right to vote for those w ho com m it a serious
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crim e, although d ifferent in term s o f  the requirem ents, scope and 
m eans. T herefore, regarding question as to w hether the right to vote 
for those w ho com m it serious crim e should be restricted and the 
scope and m ethods o f  such restriction, it depends on specific 
c ircum stances w here each country is situated such as historical
experience, crim inal law system , people 's legal sentim ent tow ard crim e
and others.

2. legal character o f  restriction on prisoner’s right to vote

O ur Crim inal A ct provides fo r d isqualification  o r suspension o f 
qualification as a type o f  punishm ent (A rticle 41) and stipulates that 

qualification to becom e public officials and suffrage and eligibility 
under the Public A ct, etc., are the qualifications that can be suspended 
o r forfeited (A rticle 43). A ccording to the Crim inal A ct, ju d g es may 
im pose a d isqualification to a person w ho com m its a certain crim e for 
a specific  period o f  tim e if there is a statutory provision that 
stipulates d isqualification  (from  1 year to 15 years) as a statutory
punishm ent for the crim e (A rticle 44, Section 1), but even when
judges do not separately im pose a d isqualification, if  a person is 
sentenced to death penalty , im prisonm ent for life o r im prisonm ent 
w ithout prison labor fo r life, he/she shall autom atically  be deprived o f  

the qualification m entioned above (A rticle 43, Section 1), and if a 
person is sentenced to im prisonm ent for a lim ited term  or 
im prisonm ent w ithout prison labor fo r a lim ited term , he/she shall be 
under suspension o f  above m entioned qualifications until the execution 

o f  punishm ent is com pleted  or rem itted (A rticle 43 , Section 2). As 
such, d isqualification  or suspension o f  qualification regarding suffrage 
and eligibility  under Public Law , against those w ho are sentenced to 

im prisonm ent w ithout prison labor o r a heavier punishm ent but whose 
sentence execution has not been term inated bear the characteristics o f 
punishm ent im posed against them.

In response to those provisions o f  the Crim inal Act. the Public 
O fficials E lection A ct does not recognize the right to vote for a 
person w ho is sentenced to im prisonm ent w ithout prison labor o r a 
heavier punishm ent but w hose sentence execution has not been 
term inated. C onsidering the punishm ent system  in our Crim inal Act, as
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w e review ed above, the restriction on the right to vote im posed by 
the Instant Provision reveals characteristics o f  crim inal sanction 

im posed on felons w ho com m it anti-social crim es.
But, the question as to how  a crim e should be punished, o r in o ther 

w ords, the issue o f  choosing the type and scope o f  statutory 
punishm ent against a crim e is the m atter to be decided by the 
legislators, considering not only the nature o f  crim e and the 
protectable legal interests but also our history and culture, situation at 
the tim e o f  legislation, the public 's values or legal sentim ent in 
general and the crim inal deterrence policy, and therefore, this is an 
area w here w ide range o f  legislative discretion o r form ative freedom  
should be granted. H ence, unless clear violation o f  the principle o f 
equality  and the principle o f  balance guaranteed by the C onstitu tion  is 
perceived, for exam ple, w hen a statutory punishm ent o f  a certain 
crim e is so cruel and excessive, com pared to the nature o f  the crim e 
and the corresponding responsibility  o f  the crim inal, that the balance 
in crim inal punishm ent system  is rem arkably broken o r the punishm ent 
is beyond the degree necessary to achieve its original purpose and 

function, we should be very careful in m aking a conclusion that a 
statutory punishm ent v io lates the C onstitu tion . T his consideration  
should also  be taken in this case w hen w e review  the constitu tionality  
o f  the Instant Provision that bears the characteristics o f  crim inal 
sanction.

In relation to this, our C ourt, in review ing the constitu tionality  o f 
A rticle 18 Section 2 Item 1 o f  the 'Public O fficials E lection and 
Prevention o f  E lection M alpractice A ct' (revised by A ct No. 4739, 
M arch 16, 1994), has already considered the restriction o f  the right to 
vote pursuant to the aforem entioned provision as crim inal sanction and 
ruled that the above m entioned statutory provision does not v iolate the 
C onstitution, as it is neither clearly  unreasonable o r unfair going far 

beyond the scope o f  legislative discretion nor in violation o f  the rule 
against excessive restriction (16-1 K CCR 468, 2002 H u n -M a4 1 1, 

M arch 25, 2004).

3. Issues in this case

The issues in this case are w hether preventing prisoners w hose
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sentence execution has yet to be term inated from  exercising  the right 
to vote during the period o f  sentence execution, under the standard o f 
'sentenced to im prisonm ent w ithout prison labor or a heavier 
punishm ent" stipulated in the Instant Provision w ith characteristics o f 

crim inal sanction against felons, infringes the com plainant's voting 
right in violation o f  the rule against excessive restriction under Section 
2, A rticle 37 o f  the C onstitu tion  and the com plain t's right to equality 
by discrim inating  prisoners w ho are sentenced to im prisonm ent w ithout 
prison labor o r a heavier punishm ent against o ther citizens in the 
political aspect o f  people 's life.

In review ing these issues, as the issue o f  infringem ent o f  the right 
to vote o f  the prisoners w ho are sentenced to im prisonm ent w ithout 
prison labor o r a heavier punishm ent and  the issue o f  infringem ent o f 
the right to equality  thereof against o ther citizens are closely 
interconnected, the issue o f  infringem ent o f  the right to vote will be 
review ed first, and on the basis o f  this, the issue o f  infringem ent o f 
the right to equality  will be review  analyzed.

M eanw hile, although the com plainant also argue that his right to

pursue happiness is infringed by the Instan t Provision, the issues 
regarding the right to pursue happiness will not be review ed in this
case as the right to pursue happiness under A rticle 10 o f the
C onstitu tion  is a basic right that is supplem entarily  applied only w hen 
the o ther basic rights cannot be applied {see 2 0 -1(B) K CCR 447, 
451-452, 2007H un-M a917, June 26, 2008).

4. Question regarding infringement o f  the right to vote

(A) legitim acy o f  legislative purpose and  appropriateness o f  m eans

In general, exercising the right to vote is regarded as im portant in 
that it can determ ine the destiny o f  a national com m unity  and give 
direction to the com m unity . A nd, citizens, as com ponents o f  the
national com m unity , take various social responsibilities and duties such 
as paying tax, serving in the m ilitary and  abiding by law in order to 
m aintain the com m unity  order and respect and guarantee o ther people's 
rights and interests including their life and body. Prisoners who 
com m itted  serious crim es, how ever, are the ones w ho destructed  social
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order and endangered the security  o f  the com m unity.

In relation to this, the Instant Provision w as legislated in order to 
prevent crim es by im posing a crim inal sanction o f  placing restriction 
on the right to vote o f  felons w ho fail to fulfill the basic duty as 
com ponents o f  com m unity  and foster responsibility  and law -abiding 
spirit o f  general citizens, w hich is legitim ate to be constitu tionally  
pursued by the legislature, and the voting right restriction im posed by 
the Instant Provision against prisoners sentenced to im prisonm ent 
w ithout labor or a heavier punishm ent is found to be an appropriate 

m eans to achieve the purposes.

(B) T he least restrictive m eans and balance betw een interests

1) T he Instant Provision does not uniform ly restrict the voting right 
o f  all prisoners o r crim inals but suspend the voting right o f  those w ho 

are 'sentenced to im prisonm ent w ithout prison labor or a heavier 
punishm ent1 until 'the end o f  execution o f  the sentence', w hich m eans 
that it restricts the right to vote only during the period o f  tim e 

proportional to the sentence im posed. O n the o ther hand, if a person 
is sentenced to less than 30 days' detention fo r m isdem eanor or
sentenced to lockup at w orkhouse for failure to pay a fine or a m inor 
fine, h is/her right to vote is not restricted. Therefore, restriction o f
prisoner's right to vote as a crim inal sanction is im posed not because 
o f  h is/her confinem ent in a detention facility  like prison but because 

o f  h is/her ow n crim inal responsibility  for com m itting  a serious crim e, 
for this reason, in order to m ake a decision on the constitu tionality  o f 
the Instant Provision, it is appropriate to  review  w hether the 
requirem ent fo r restricting voting right, w hich is 'sentence o f  
im prisonm ent w ithout prison labor o r a heavier punishm ent', and the 
period o f  suspension o f  the voting right im posed pursuant to it are 
excessive beyond the scope necessary for achieving the legislative 

purposes and w hether the balance betw een the public interest to be
achieved by the Instant Provision and the personal disadvantage o f

prisoners is well m aintained.

2) Severity  o f  'sentence o f  im prisonm ent w ithout prison labor o r a 
heavier punishm ent' in our legal system
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As our C rim inal Act prescribes death penalty , im prisonm ent,
im prisonm ent w ithout prison labor, deprivation o f  qualifications, 
suspension o f  qualifications, fine, detention, m inor fine and 
confiscation as types o f  punishm ent (A rticle 41), the deprivation o f

qualifications and the suspension o f  qualifications that im pose 
restriction on the right to vote and the right to be elected are also 
types o f  punishm ent like im prisonm ent w ithout prison labor. The 
severity  o f  punishm ent follow s the above m entioned order. A m ong 
them , punishm ents that deprive o f  a person 's freedom  include 
im prisonm ent, im prisonm ent w ithout prison labor and detention and 
im prisonm ent o r im prisonm ent w ithout prison labor shall be e ither for 
life  o r for a lim ited term , and the lim ited term  shall be from  one 
m onth to fifteen years and detention shall be from  one m onth to
thirty days. A nd w hen the length o f  a fixed term  o f  im prisonm ent 
w ithout prison labor exceeds the length o f  a fixed term  o f  

im prisonm ent, the im prisonm ent w ithout prison labor shall be deem ed 
to be m ore severe (A rticle 42, A rticle 46, A rticle 50, Section 1 and
2). Therefore, the im prisonm ent w ithout prison labor, as a punishm ent 
that im poses serious restriction on the basic rights including the bodily 
freedom  by confin ing crim inals in prison for at least one m onth and 
m ore, should be regarded as m ore severe than the deprivation  or
suspension o f  qualification w hich restricts the right to vote o r the 
right to be elected.

A lso, our C onstitu tion  stipulates that 'no judge shall be rem oved 

from  office except by im peachm ent o r a sentence o f  im prisonm ent 
w ithout prison labor o r a heavier punishm ent (A rticle 106, Section 1)' 
in order to guarantee independence o f  the jud iciary , thereby im posing 
serious restriction on judge 's  right to hold public office by m aking it 
possible to rem ove him /her from  the position if a judge is sentenced 
to im prisonm ent w ithout prison labor o r heavier punishm ent. 

Especially , considering that application o f  the above m entioned 
constitutional provision will not be sw ayed by w hether the crim e 
com m itted  by a ju d g e  is related  to the office o r due to negligence, 
being sentenced to im prisonm ent w ithout prison labor o r a heavier 
punishm ent through crim inal procedure itse lf may im plicate the 
possibility  o f  being seriously blam ed by the society, regardless o f  the 
nam e and nature o f  crim e o r w hether it is related to the office or
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crim inal negligence.
A lso, according to the State Public O fficials Act, if a public official 

in w hose case five years have not passed since h is/her im prisonm ent 
w ithout prison labor or a heavier punishm ent as declared by a court 

was not com pletely executed o r exem pted, o r if a public official is 
sentenced by the suspension o f  the execution o f  im prisonm ent w ithout 
prison labor o r a heavier punishm ent and tw o years have not passed 
since the period o f  suspension is expired , he/she shall retire ipso facto 
(A rticle 69, A rticle 33, Item 3 and 4). In the cases o f  lawyer, 
certified public accountant, certified  tax accountant, patent lawyer, 
certified jud icial scrivener and property appraiser, there are related 
statutory provisions that prescribe certain  grounds fo r d isqualification  
(A rticle 5, Section 1 o f  the A ttorney at Law  A ct; A rticle 4 , Section 2 
o f  the Certified Public A ccountant Act; A rticle 4, Section 7 o f  the 
C ertified Tax A ccountant A ct; A rticle 4, Section 1 o f  the Patent 
A ttorney Act; A rticle 6, Section 3 o f  the C ertified Judicial Scrivener 

Act and A rticle 24; and Section 3 o f  the Public N otice o f  V alues and 
A ppraisal o f  Real Estate Act). Each o f  the above m entioned statutory 

provisions d id  not exclude a person w ho com m its a negligence crim e 
or a crim e not related to the office from  being subject to the 
provisions, w ith consideration o f  the gravity  o f  sentencing 
im prisonm ent w ithout prison labor o r a heavier punishm ent.

M eanw hile, according to the statistics on the crim inal cases in 2008, 
am ong 1,494,680 crim inal trial and sum m ary judgm ent cases, 44,861 

cases are about im prisonm ent w ithout labor o r a heavier punishm ent at 
trial court level, and the im prisonm ent w ithout labor o r a heavier 
punishm ent has been sentenced only against serious crim es that occupy 

only 3% o f  all the crim inal cases (see 2009 A nnual R eport o f  the 

Judiciary).

3) G iven our crim inal system  and various provisions o f  the 
C onstitution and o ther statutes, the standard o f  'im prisonm ent w ithout 
prison labor or a heav ier punishm ent' is deem ed to be grave enough 
to ju stify  the restriction im posed on the basic rights including 
deprivation o f  status as public officer o r judge o r lim itation on 
achieving professional licenses. M oreover, as the Instant Provision is 
not applicable to the person w ho is under the suspension o f  the
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execution but to the prisoner w ho is sentenced to 'im prisonm ent 

w ithout prison labor o r a heavier punishm ent' and w hose sentence is 
being executed, the suspension o f  the voting  right o f  the prisoner w ho 
is sentenced to such a grave punishm ent during the period o f 
execution o f  the sentence does not seem  excessive beyond the scope 
necessary for achieving the legislative purposes we have review ed in 
the previous section.

A lso, considering the facts that judges in crim inal trial determ ine the 
type and severity  o f  punishm ent after carefully considering the 
sentencing conditions such as age, character and conduct o f  the
offender; the m otive fo r the com m ission o f  the crim e, the m eans and 

the result; and circum stances after the com m ission o f  the crim e, and 
that im position o f  a fine is also stipulated as an option fo r most 
crim es except serious crim es against w hich very severe punishm ents
are im posed, if a judge decides to im pose a fine o r to sentence a 
person to im position w ithout prison labor o r a heavier punishm ent
w ithout ordering the suspension o f  sentence o r the suspension o f
execution w ith consideration o f  all the c ircum stances before and after 
the com m ission o f  the crim e, it can be said that such a decision by 
the ju d g e  im plies that the crim e m ay be serious enough to be legally 
and socially  blam able. A nd this reasoning also sim ilarly applies to the 
case w here a person com m its a  crim e by negligence or a crim e 
endangers private legal interest, not national o r social legal interests.

Furtherm ore, in view  o f  legislative technique, it is very hard to 
p lace lim itation on the exercise o f  the voting right crim e by crim e, 
respectively  considering individuality  and distinctiveness o f  every single 
crim e. M oreover, considering the legislative purpose o f  im posing 

crim inal sanction against anti-social felons, such a legislative m ethod 
cannot be m ore regarded reasonable in any case than the standard o f 
punishm ent reflecting each crim e's gravity. G iven this, the Instant 
Provision, w hich restricts the right to vote based on the strict standard 

o f  'im prisonm ent w ithout prison labor o r a heavier punishm ent', should 
not be deem ed as going beyond the perm issib le boundary o f 
legislative d iscretion o r exceeding the scope necessary for achieving 
the legislative purposes.

4) P roportionality  in the degree o f restra in t on the voting right
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In  this case, the d isadvantage o f  the prisoners w ho are sentenced to 
im prisonm ent w ithout prison labor or a heavier punishm ent is sim ply 
one o f  the effects resulted from  the deprivation  o f  qualification or 
suspension o f  qualification, w hich is less severe than the im prisonm ent 

w ithout prison labor. A nd, it seem s difficu lt to conclude that 
additional deprivation o f  qualification or suspension o f  qualification 
against a felon w ho is already sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent under A rticle 43 o f  the Crim inal 
Act breaks balance in crim inal punishm ent system  or exceed the scope 
necessary for achieving the purposes and function o f  punishm ent 
against the crim e. T herefore, the Instant Provision w hich restricts the 
right to vote corresponding to the aforem entioned provisions o f  the 
Crim inal Act should not be regarded as clearly  unreasonable o r unfair 

going far beyond the scope o f  legislative discretion.
M oreover, the Instant Provision strikes balance betw een legal 

interests, given the facts that the period o f  tim e during w hich 
prisoner's right to vote is suspended is not uniform ly fixed, but until 
the 'end o f  execution o f  the im prisonm ent w ithout prison labo r or a 
heavier punishm ent', being decided based on each prisoner's sentence 
or in o ther w ords, proportionate to the gravity  o f  the prisoner's 
crim inal responsibility  and the public interests o f  'im posing crim inal 
sanction on felons and enhancing people 's respect to the ru le o f  law' 
to be achieved by the Instant Provision are not dw arfed  by the 
prisoner's private disadvantage o f  being suspended to exercise the 

voting right during the execution o f  punishm ent.

(C) A s to w hether the Instant Provision violates the C onstitu tion  for 
not excluding those w ho com m it a crim e o f  negligence; infringe 
private legal interests; are sentenced to short term  im prisonm ent; 

and paroled

N ow , the m ajority opinion o f  five ju stices stating that the Instant 
P rovision violates the C onstitu tion since the Instant Provision does not 

exclude, am ong crim inals w ho are sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent, those w ho (D com m it a crim e 
o f  negligence; (2) com m it a crim e related to private legal interest 

w ithout relation to a anti state crim e denying the constitutional order
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such as dem ocracy; (3) are sentenced to short term  im prisonm ent; and 
®  are paroled is to be review ed.

1) W hether the Instant Provision violates the C onstitu tion  for not 
excluding crim inals w ho are sentenced to im prisonm ent w ithout 
prison labor fo r negligence

The principle o f  responsibility , w hich is the basic principle o f 
crim inal law pertaining to punishm ent, contains tw o fold m eanings: 
one is that punishm ent should be im posed only w hen causes for 
responsibility  that m akes it possible to blam e an illegal act is 
recognized, w hich justifies the im position o f  punishm ent itself (there is 
no crim e w ithout responsibility), and another is that punishm ent that 

exceeds the responsibility  cannot be im posed (the principle o f  balance 
betw een responsibility  and punishm ent).

T herefore, in order fo r im posing punishm ent on a certain crim e to 
be legitim ate, responsibility  o f  a crim inal should be recognized and the 
statutory punishm ent should be proportionate to the degree o f 
responsibility  o f  the crim inal. A nd judges should also pass sentence on 
the crim inal corresponding to h is/her responsibility  w ithin the 
prescribed scope o f  statutory punishm ent.

The principle o f  responsibility  should apply to not only crim inal 
negligence but also intentional offense. A nd, as the cause, for w hich a 
crim inal w ho com m its an intentional offense is responsible, m eans the 
possibility  o f  being condem ned fo r neglecting the duty o f  care, if a 
judge passes a reasonable sentence proportionate to the responsibility  
tow ard a specific  crim e on the basis o f  the principle o f  responsibility , 
the gravity  o f  statutory punishm ents can be regarded as a clear and 
reasonable standard to decide the gravity  o f  responsibility  o f  a specific 

crim e, o r the degree o f  b lam ability , regardless o f  w hether the crim e is 
crim inal negligence o r intentional offense. In o ther w ords, under the 

prem ise that a statutory punishm ent is to be proportionate to the 
responsibility , if a person w ho com m it a crim e by negligence is 
sentenced to one year im prisonm ent w ithout prison labor, it is 
reasonable to consider that the b lam ability  o f  the person sam e or 
sim ilar as that o f  a person w ho is sentenced to one year im prisonm ent 
w ithout prison labor fo r com m itting an intentional crim e and m ore

2 1 3  -



8. R estriction  o n  P risoner's R ight to  V ote C ase

than that o f  a person w ho is sentenced to im prisonm ent w ithout prison 
labor for less than one year fo r com m itting  an intentional crim e. A fter 
all, when a person w ho com m its an crim e negligently  is sentenced to 

im prisonm ent w ithout prison labor, it is hard to say that h is/her 
b lam ability  is less than that o f  a person w ho com m its a crim e 
intentionally  and sentenced to the sam e o r less severe punishm ent only 

because he/she com m its a crim e by negligence.
A s such, that the Instant Provision does not consider crim inal 

negligence separately from intentional offense but restricts the right to 
vote on the basis o f  the standard o f  'im prisonm ent w ithout prison 
labor o r a heavier punishm ent' seem s reasonable. R ather, if  a person is 
excluded from  being subject to the Instant Provision sim ply because 
he/she com m its a crim e by negligence w ithout considering  the gravity  
o f  sentence, thereby possibly resulting in exclusion o f  a person who 
com m its crim inal negligence and is sentenced to a severe punishm ent 
as h is/her responsibility  is heavier than a specific crim inal w ho 
com m its a crim e in tentionally  from  being subject to the Instant 
Provision, this w ould be in violation o f  the equality am ong those who 
are sentenced to im prisonm ent w ithout prison labor o r a heavier

punishm ent.
T herefore, we cannot state that the Instant Provision violates the 

C onstitu tion sim ply because a person w ho com m its a crim e by
negligence and is sentenced to im prisonm ent w ithout prison labor or a 
heavier punishm ent is not excluded from  being subject to the Instant 

Provision.

2) W hether the Instant Provision violates the C onstitu tion  as it does 

not exclude a person w ho com m its a crim e through infringing 
private legal interests not d irectly  related to the right to vote and 
is accordingly sentenced to im prisonm ent w ithout prison labor or 

a heavier punishm ent

First o f  all. it is hard to conclude that all the crim es against private 
legal interests cause far less harm  to the com m unity  than those against
the state o r society because even a crim e against private legal interest
also can seriously dam age the social order depending  on each crim e's 
nature and degree o f  its illegality. N evertheless, if  crim es against
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private legal interests are uniform ly excluded from  being subject to the 
Instant Provision sim ply w ithout considering  gravity  o f  each crim e, 
there will be a  problem  o f  unequal treatm ent betw een prisoners w ho 
com m it crim es against private legal interests and prisoners who 

com m it crim es against social legal interests.
A lso, there are several provisions in the Crim inal Act which 

stipulate that the punishm ent o f  suspension o f  qualification pertaining 

to restriction on the right to vote can be im posed as an optional or 
concurrent punishm ent: optional punishm ents include crim es o f
inflicting bodily in jury and violence (A rticle 257, Section 1) and 
concurrent punishm ents include hom icide (A rticle 256), false arrest and 
illegal confinem ent (A rticle 282), fraud and extortion  (A rticle 353), 
and em bezzlem ent and m isappropriation (A rticle 358).

A ccording to the Instant Provision, although the aforem entioned 
crim es are not d irectly  related to the dem ocratic  order, the voting 
right, or the election system , it is possib le to im pose suspension o f 
qualification pertaining to restriction on the right to vote. G iven the 
fact that restriction on prisoner's right to vote also shares the 
characteristics o f  general punishm ent against crim e, how ever, this 
d iscrepancy betw een the content o f  crim e and punishm ent does not 
seem  to be a serious problem . N am ely, as it is im possible to conclude 

that a punishm ent that restricts physical freedom  such as im prisonm ent 
w ithout prison labor o r im prisonm ent should be im posed only on a 
crim e that infringes on a person 's physical freedom  o r a punishm ent 
that restricts a person 's property right should be im posed only on a 
crim e that infringes a person 's property right, it is also im possible to 
conclude that suspension o f  qualification such as restriction on the 
right to vote should be im posed only on a crim e directly  related to 
the dem ocratic order, the voting right, o r the election system .

T herefore, it cannot be said that the restriction on the right to vote 
pursuant to the Instant Provision w hich contains characteristics o f 
crim inal sanction should be im posed only on an anti-state crim e that 

den ies the constitutional o rder such as dem ocracy or a crim e directly 
related to restriction on the right to vote. In this sense, the Instant 
Provision cannot be deem ed violative o f  the C onstitu tion  sim ply 
because it does not exclude such crim es from  the scope o f  its 

application.

2 1 5  -



8. R estriction  on  P risoner's R ight to  V ote  C ase

3) W hether the Instant Provision violates the C onstitu tion  as it does 
not exclude a prisoner w ho is sentenced to short term  
im prisonm ent

First, since am ong those w ho are sentenced to short-term  
im prisonm ent, a p risoner w ho is sentenced to im prisonm ent fo r m ore 
than 1 day to less than 30 days is not subject to the Instant 
Provision, h is/her right to vote will not be suspended. A nd, as 
review ed before, the standard o f  ’im prisonm ent w ithout prison labor or 
a heavier punishm ent1 is a very strict standard in our legal system  and 

crim inal practice, and such a sentence cannot be deem ed a light one 
im posed on m isdem eanor even though im prisonm ent is fo r short term , 

in that im portant basic rights such as the physical freedom  are 
restricted w hile confined in correctional facility fo r at least one m onth.

A lso, in term s o f  crim inal practice, it is very rare for a ju d g e  to 
sentence a crim inal to less than six m onths im prisonm ent w ithout 
prison labor o r im prisonm ent, and if  so, the period during w hich the 

crim inal’s right to vote is suspended is less than 6 m onth, sam e as the 
period o f  sentence im posed. T herefore, the possib ility  that a prisoner 
w ho is sentenced to the short term  im prisonm ent may not be able to 
exercise h is/her right to vote in the P residential E lection held every 
five years or in the N ational A ssem bly E lection and local elections 
held every four years under the Public O fficial E lection Act in this 
case seem s not very high, and although an election is held w hile a 
prisoner serves h is/her tim e, and thereby the right to vote is lim ited, 
considering the fact that the aforem entioned three types o f  election are 
held at certain  intervals, practically  speaking, restriction on the voting 
right will not be m ore than one o r tw o times.

G iven the strictness o f the standard o f  ’im prisonm ent w ithout prison 
labor o r a heavier punishm ent’ and the low degree o f  restriction on 

the right to vote in practice, it is hard to conclude that the Instant 
Provision runs afoul o f  the C onstitution in violation o f  the rule against 
excessive restriction, sim ply because it does no t exclude a prisoner 

w ho is sentenced to short term  im prisonm ent w ithout prison labor or 
im prisonm ent from  the scope o f  its application.
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4) W hether the Instant Provision violates the C onstitu tion  as it does 

not exclude a person w ho is sentenced to im prisonm ent w ithout 
prison labor or a heavier punishm ent and paroled under execution 

o f  sentence.

As parole, stipulated in A rticle 72, Section 1 o f  the C rim inal Act, 
should be understood as a m easure fo r granting benefit to a prisoner 
by an act o f  the adm inistrative authorities on the basis o f  the 
correctional policy o f  a correctional facility  o r a crim inal policy 
decision, not by the individual application o r request by a prisoner. 
Even though a prisoner satisfies the requirem ents fo r parole stipulated 

in the above provision, that does not necessarily  m ean that the 
prisoner acquires the subject right to request parole o r the correctional 
facility has a legal duty to provisionally  release the prisoner. Rather, a 
prisoner may achieve the factual interest o f  being released before the 
term ination o f  prison term  only by an adm inistrative disposition  by the 
correctional authorities based on the aforem entioned  provision (see 7-1 
K CCR 416. 421-422 , 9 3 H u n -M al2 , M arch 23, 1995: 19-2 K CCR 158. 

162-163, 2006H un-M a298, July 26, 2007).
A lso, the d isposition o f  parole neither exem pts the punishm ent nor 

nullifies the existing  sentence o f  im prisonm ent w ithout prison labor or 

a heavier punishm ent, and the period o f parole shall be ten years in 
case o f  the im prisonm ent for life and rem aining term  in case o f  the 
im prisonm ent for defin ite  term  and w hen the period o f  parole has 
e lapsed w ithout losing its e ffect or being revoked, after the disposition 

o f  parole is m ade, the execution  o f  sentence shall be considered to 
have been term inated (A rticle 73, Section 2; A rticle 76, Section 1 o f 

the C rim inal Act).
M eanw hile, as a person under execution o f  im prisonm ent w ithout 

prison labor may be paroled w hen ten years o f  a life sentence or 
one-th ird  o f  a lim ited term  o f  punishm ent has been served (A rticle 72, 
Section 1 o f  the C rim inal A ct), a p risoner's right to vote is not newly 
suspended by the Instant Provision for the reason that he/she is 
paroled after a certain period o f  sentence execution  has been lapsed, 
but is suspended pursuant to the Instant Provision and A rticle 43 o f 
the C rim inal A ct, separate from  the execution  o f  im prisonm ent after 
being sentenced to im prisonm ent w ithout prison labor o r a heavier
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punishm ent. In o ther w ords, the decision as to w hether there should 
be a provision o f  exception by w hich the application  o f  the Instant 

Provision is excluded is not about restriction on the basic rights, but 
about a m atter as to w hether the additional crim inal sanction o f 
restriction on the right to vote, w hich is im posed when the 
im prisonm ent w ithout prison labor o r a heavier punishm ent is 
sentenced, should be partially exem pted due to the ex-post reason o f  
being paroled. A s it is d ifficult to say that the legislature has a duty 
to provide such a provision o f  ex-post exem ption o f  such a crim inal 
sanction for the benefit o f  prisoner, it is an issue to be decided from  
the perspective o f  legislative policy.

M oreover, according to A rticle 72, Section 2 o f  the Crim inal Act, if 
a fine o r a m inor fine has been im posed concurrently  w ith the 
punishm ent, the am ount thereof shall be paid in full in order for the 
parole to be granted. T his provision m eans that the causes for parole 

do not autom atically  relieve the o ther concurrent punishm ents. G iven 
the provision o f  the Crim inal Act, it is d ifficult to conclude that the 

legislature exceeds the lim it o f  legislative d iscretion  because it fails to 
provide a provision that exem pts the separate crim inal sanction o ther 
than the execution o f  im prisonm ent, w hich is the restriction on the 
parolee's right to vote.

For the foregoing reasons, the Instant Provision cannot be deem ed 
unconstitutional as it does not provide a provision o f  exception  by 
w hich a parolee is excluded from being subject to the Instant 
Provision.

(D ) Sub-conclusion

The Instant Provision does not infringe on the com plainant's right to 
vote as it is not in violation o f  the rule against excessive restriction 

under A rticle 37, Section 2 o f  the C onstitution.

5. whether the Instant Provision infringes on the right to equality

N ow , we turn to the issue as to w hether the com plainant, w ho is a 
p risoner sentenced to im prisonm ent w ithout prison labor o r a heavier 

punishm ent, is treated discrim inatorily  from  o ther general c itizens in
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the political aspect o f  life by the Instant Provision 's restriction on the 
right to vote.

As such discrim ination m entioned before is resulted  from  the 
restriction on the right to vote o f  a p risoner w ho is sentenced to 
im prisonm ent w ithout prison labor o r a heavier punishm ent im posed 
by the Instant Provision on the basis o f  the legislative purpose o f 
im posing crim inal sanction and deterring crim e therefrom  and 
heightening the law  abiding spirits, and as we review ed before, since 
the restriction on the right to vote by the Instant Provision does not 
v iolate the rule against least restrictive m eans, the resultant 
d iscrim ination, w hich is based on rational causes, also should not be 
considered arbitrary, going far beyond the lim it o f  legislative 
discretion.

6. Conclusion

For the foregoing reasons, this constitutional com plain t should be 
denied.

C. Opinion o f  dism issal by Justice Lee Kang-kook

A rticle 43 , Section 2 o f  the Crim inal Act stipulates that a person 
w ho is sentenced to im prisonm ent fo r a lim ited term  o r im prisonm ent 
w ithout prison labor for a lim ited term  shall be under suspension o f 
qualifications, such as the right to vote under the Public O fficials 
E lection A ct, until the execution o f  punishm ent is com pleted  or 
rem itted. A ccording to this, the suspension o f  qualifications takes 
effect w hen the sentence o f  im prisonm ent fo r a lim ited term  or 
im prisonm ent w ithout prison labor for a lim ited term  is finalized. As 

the Instant Provision reflects the effect o f  A rticle 43, Section 2 o f  the 
C rim inal A ct, the cause o f  action for the infringem ent on the basic 
rights, including the restriction on the right to vote, by the Instant 
Provision also  arises w hen the sentence is finalized , like in A rticle 43, 

Section 2 o f  the C rim inal Act (see 16-1 K CCR 468, 476,
2 002H un-M a411. D ecem ber 27, 2007).

In this case, how ever, the com plainant file this constitutional 
com plaint on D ecem ber 27, 2007, after one year has elapsed since
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N ovem ber 23, 2006 w hen the com plainant's sentence to im prisonm ent 
w as finalized and the right to vote under Public Law  w as suspended 
therefrom .

Therefore, this constitutional com plain t should be d ism issed  as it 
fails to m eet the tim e lim it fo r filing, stipulated in A rticle 69, Section 
1 o f  the C onstitutional C ourt Act, w hich requires a constitutional 
com plaint to be filed w ithin one year after the day w hen the basic 

rights are infringed.

IV. Conclusion

R egarding the Instant Provision, five Justices including Justice Kim 
Н ее-ok, Justice K im  Jong-dae, Justice M in H yeong-ki, Justice  M ok 

Y oung-joon and Justice Song D oo-hw an present a unconstitu tionality  
opinion; three Justices including Justice Lee K ong-hyun, Justice Cho 
D ae-hyen and Justice Lee D ong-heub present a denial opinion; and 
Justice Lee Kang-kook presents a dismissal opinion. The unconstitutionality 
opinion being the m ajority opinion, nevertheless, falls behind the 
quorum  o f  six Justices needed for the holding o f  unconstitutionality . 
T herefore, we decide as the H olding.
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II. Summaries of Opinions

1. A ssessm ent o f  litig a tio n  Costs by a Judicia l A ssistant O fficer 

Case

[21-1(A) KCCR 45, 2007Hun-Ba8 • 84 (consolidated), February 26,

2009]

In this case, the C onstitu tional C ourt held that the provision o f  the 
C ourt O rganization A ct w ith regard  to the assessm ent o f  litigation 
costs by a jud icia l assistant officer does not v io late the C onstitution.

Background o f  the Case

T he C ourt O rganization Act, A rticle 54 (2) articulates that judicial 
assistant officers may take charge o f  the procedures to assess litigation 
costs prescribed in the C ivil P rocedure A ct (hereinafter, refer to the 
contested  provision o f  the C ourt O rganization A ct as "the Instant 

Provision"). T he petitioner, w ho w as a respondent o f  the underlying 
case, pending at the Seoul C entral D istrict C ourt, to assess litigation 
costs, raised the objection to the d isposition o f  a jud icial assistant 
officer regarding the assessm ent o f  litigation costs. The petitioner, at 

the sam e tim e, also filed a m otion to request fo r the adjudication on 
the constitu tionality  o f  the Instant Provision. W hen the said district 
court denied the m otion, the petitioner filed this constitutional 
com plain t w ith the C onstitu tional Court.

Provision  at Issue

C ourt O rganization Act (revised by Act No. 7402 on M arch 24.

2005)
A rticle 54 (Judicial A ssistant O fficers)

Section 2 T he jud icial assistant officers may carry out the duties 
provided by the Suprem e C ourt R egulations from  am ong the follow ing 

duties:
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1. D uties o f  the court in the procedures for final decision o f  the 
am ount o f  litigation expenses and execution expenses, the procedures 
for urges and publicity-notified  perem ptory  notice under the Civil 
Procedures A ct (including the cases to w hich the said A ct is applied 
m utatis m utandis);

Sum m aiy o f  the O pinions

The C onstitu tional C ourt has decided that the Instant Provision is
not against the C onstitu tion , in an 8 to 1 vote for the follow ing 
reasons:

1. Court Opinion

A. The legislative purpose o f  adopting the system  o f  judicial
assistant officers by the C ourt O rganization A ct is to prom ote the
efficiency o f  operation o f  jud icial hum an resources. A jud icial assistant 
officer, w ho is not a jud icial officer but satisfies a certain  degree o f  

qualification am ong the general officers o f  the C ourt, is en trusted  with 
the procedure o f  non-contentious cases. This system  w ould be

w orthw hile because it reduces the burden o f  jud icial officers and
im proves the entire judicial service as w ell. Therefore, the legislative 
purpose o f  the Instant Provision assigning the proceeding fo r the
assessm ent o f  litigation costs to jud icial assistant officers is legitim ate.

B. W ith regard to the right to trial o f  A rticle 27 Section I o f  the 
C onstitution, the procedure for ob jections to the d isposition o f  judicial 
assistant officers w ould be significant to ensure the right to trial in 
w hich fact finding, interpretation and application o f  statu tes is made
by judges. A rticle 54 Section 3 o f  the C ourt O rganization Act
guarantees the right to retrial by ju d g es w ithin the sam e level o f  trial, 
by perm itting  objections to the d isposition o f  jud icial assistant officers. 
The proceeding o f  the assessm ent o f  litigation costs according to the 

Instant Provision also provides the opportun ity  that a ju d g e  finds the 
facts and applies the law through establish ing objection procedure 

carried  out by judges.
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С. As exam ined above, the system  o f  jud icia l assistant officers o f
the Instant Provision is equipped w ith the procedure for objection that
ju d g es shall review  the assessm ent o f  litigation costs by a judicial 
assistant officer. It w ould not only prom ote the appropriateness o f 

services; but also ensures the right to trial in conform ity w ith the law 
by judges w ith regard to d ispositions o f  jud icial assistant officers. 
A ccordingly , the assessm ent o f  litigation costs by a jud icia l assistant 
o fficer w ould be appropriate m eans to accom plish the legislative 
purpose that intends to concentrate the lim ited jud icia l hum an 
resources on practical disputes and, eventually , to secure the substance 
o f  the right to trial.

Therefore, the Instant Provision w ould not violate A rticle 27 Section
1 o f  the C onstitu tion because it does not exceed the legislative
discretion , unreasonably  or arbitrarily.

2. Dissenting Opinion o f  One Justice

T ria l by judges ', a fundam ental requirem ent o f  fairness, should be
em ployed in every trial procedure. It is not allow ed to m itigate 
arbitrarily  the degree o f  fairness, depending on the form ation or
procedure o f  the trial. Therefore, the assessm ent o f  litigation costs by
jud icial assistant o fficers under the Instant Provision w ould violate the

'the right to trial by ju dges ' and the 'fairness o f  trial* o f  the 
C onstitution.

T he decision o f  the assessm ent o f  litigation costs accord ing  to the 
Instant Provision may be significant for parties to resolve their 
disputes despite it is no t a judgm ent, but a decision o r order that does 
not require oral argum ents. The substance o f  disputes cannot be solely 
determ ined by the form ality o f  proceedings, w ithout the consideration 
o f  the system atic consistency or the position o f  parties.

B esides, a procedure fo r objection to the d isposition o f  jud icia l 
assistant officers w ould be ano ther level o f  trial de facto because it 

requires ju d g es to be involved fo r the review  and im poses additional 

costs and inconvenience on parties. It im plies that it does not coincide 
w ith the 'trial by judges' to provide the procedure for objection to the 
d isposition o f  jud ic ia l assistant officers.
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A ccordingly, the Instant Provision is against the C onstitu tion , 

infringing on the 'the right to trial by judges ' o f A rticle 27 Section 1 

o f  the C onstitution.
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2. Restriction on Right to Prosecute Offenders o f  Traffic 

Accidents Causing Serious Injury Case

121-1 (A) KCCR 156, 2005Hun-Ma764, 2008Hun-Mal 18 (consolidated), 

February 26, 2009]

In this case, the C onstitutional C ourt decided that, the provision o f  
the A ct on Special C ases C oncerning the Settlem ent o f  Traffic 
A ccidents w hich prevents the prosecution o f  drivers inflicting serious 
in jury in a traffic accident resulting from  negligence in driver's duties 
o r gross negligence (bodily injury leading to life-threatening status, 
d isability  o r incurable o r intractable diseases) infringes on the right to 

be heard a t trial and equality  o f  the com plainants.

Background o f  the Case

A rticle 4 Section 1 o f  the Act on Special Cases C oncerning the 
Settlem ent o f  T raffic  A ccidents (hereinafter, "Instant Provision") 
provides that even in cases w here the d river causes a  traffic accident 
leading to severe injury due to negligence in driver's duties o r gross 
negligence, he/she shall not be prosecuted insofar as the ten 

obligations including observance o f  traffic signals as prescribed by law 
(hereinafter, "Ten O bligations") are not v iolated and the vehicle in 
question is covered by general car insurance. The com plainants, herein 
victim s o f  traffic accidents suffering from  severe aftereffects, filed a 

constitutional com plaint arguing that they had been infringed on their 
right to be heard at trial and equality  as the prosecutor decided, in 
accordance w ith the Instant P rovision, that the v ictim s have no right 
to prosecute the traffic accident offenders.

Provisions at issue

A ct on Special cases concerning the settlem ent o f  traffic accidents
A rticle 4  (Special cases concerning Insurance Coverage, etc.)
(1) In case w here a vehicle w hich has caused a traffic accident, is 

covered by insurance o r m utual aid association in accordance w ith the



2. R estric tion  o n  R ight to Prosecu te  O ffenders o f  T raffic  A ccidents C ausing Serious Injury Case

provisions o f  A rticle 4  and 126 through 128 o f  the Insurance Business 
Act, A rticle 8 o f  the L and T ransportation  Prom otion A ct, o r A rticle 
51 o f  the T rucking T ransport B usiness Act, the d river w ho com m it a 
crim e provided in main sentence o f  A rticle 3 (2) shall not be 
prosecuted, provided that this insurer o f  m utual aid m anager is not 
liable to pay the am ount insured or m utual aid m oney because o f  the 
contract o f  insurance or m utual aid being null and void o r rescinded 

for the future or an exem ption clause o f  the contract.

Sum m aiy o f  the D ec is io n

In a 7 to 2 vote, the C onstitu tional C ourt held that the Instant 
Provision infringed on the right to be heard at trial and equality  o f  

the com plainants according to the fo llow ing reasons.

1. Court Opinion

A. In case traffic accident victim s suffer serious injury, they should 
be, in consideration o f  details o f  accident causes, victim  characteristics 
(the w eak and the elderly , etc.), w hether o r not the offender is guilty 
o f  negligence and the degree o f  negligence thereof, etc., entitled to 
actions such as sum m ary indictm ent o r stay o f  prosecution as well as 

prosecution and. in case o f  being prosecuted, to the right to be heard 
at trial. N evertheless, the Instant Provision allow s unconditional 
im m unity to drivers w hose vehicles are covered by general car 
insurance as long as the d river has not v iolated the Ten O bligations, 

and this is against the principle o f  the least restrictive means.
M eanw hile, traffic accident rate in K orea is very high com pared to 

o ther O EC D  m em ber countries. It is also hardly the case in developed 
countries to prevent prosecution o f  drivers causing traffic accidents just 
because the vehicles in question are insured. T he drivers involved in 
traffic accidents are apt to m ake light o f  v iolating sm all traffic rules 
and neglect their duty o f  safe driv ing, and there is a tendency even 
for drivers inflicting severe injury to entrust post-accident m anagem ent 

including paym ent o f  insurance m oney to insurers and not be sincerely 
com m itted to recovering the dam age o f  victim s. In light o f  this fact,
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foreclosing the exercise o f  the right to be heard at trial o f  the 
seriously  injured v ictim s as prescribed by the Instant Provision is 
equivalent to substantially  neglecting the said v ictim s' private interests 
in o rder to uphold  the public in te rests-p rev en tin g  m ass-production o f 
individuals w ith crim inal records. This is thus a violation o f  the 
principle o f  balance o f  interests.

Therefore, the Instant Provision violates the rule against excessive 
restriction and thus infringes on the right to be heard at trial o f  the 
victim s w ho w ere severely injured in traffic accidents resulting  from 
negligence in driver's duties o r gross negligence.

B. Severely injured v ictim s o f  traffic accidents not in violation o f 
the Ten O bligations are differentiated  from  those involved in accidents 
that v io lated the Ten O bligations. Such differentiation  may be at issue 
because w hether or not the d river involved in the traffic accident is 
prosecuted will determ ine if the victim  is able to exercise the right to 
be heard at trial guaranteed under the C onstitution. As such 
discrim ination constitutes a significant restriction on the exercise o f 
basic rights, a strict standard o f  review  shall be applied in judg ing  if 

the right to equality  has been infringed upon.
Severely injured victim s o f  traffic accidents not in v iolation o f  the 

Ten O bligations becom e, due to a coincidental circum stance w here the 

traffic accident they are involved in does not fall under the category 
specified  in the proviso concerned, com pletely unable to exercise the 
right to be heard at a  crim inal trial. T his is discrim ination  w ithout 
reasonable grounds, given that such victim s involved in accidents that 
coincidentally  violated the Ten O bligations are entitled to exercise the 
right to be heard at trial.

In addition, in case the victim  falls into a vegetative state, becom es 
severely disabled o r has developed an in tractable disease as a result of 

a traffic accident, the resulting illegitim acy cannot be concluded as 
being m ore insignificant than traffic accidents leading to death. In  that 
sense, it w ould am ount to d iscrim inatory  treatm ent w ithout reasonable 

grounds to restrict the rights o f  the seriously injured victim s to be 
heard at trial by not prosecuting the d river in question unlike cases 
involving death o f  victim s.

T herefore, it w ould be an infringem ent on equality  rights o f  victim s
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2. R estriction  o n  R ight to Prosecute O ffenders o f  T raffic  A cciden ts  C ausing  Serious In ju n  Case

o f  traffic accidents leading to serious injury but not in violation o f  the 
Ten O bligations to d ifferentiate, in accordance with the Instant 
Provision, the exercise their right to be heard at trial as opposed to 
the victim s involved in accidents v io lating the Ten O bligations and 
those leading to death.

2. Dissenting Opinion by Two Justices

The Instant Provision prom otes prom pt recovery  from  traffic  accident 
dam ages by encouraging drivers to buy general car insurance, etc. 
based on the consideration that driv ing  is an essential part o f  people 's 

daily  lives and serves as an appropriate m eans to exem pt drivers w ho 
cause accidents not in violation o f  the Ten O bligations from  crim inal 
punishm ent.

I f  victim s are to be perm itted to prosecute offenders for inflicting 
serious injury even though the offenders did not violate the Ten 
O bligations, the problem  w ould be that it is d ifficu lt to ju d g e  clearly 
w hether the in jury is severe o r not. A dditionally , as the degree o f 
traffic accident injury is not proportionate to the degree o f  negligence 

in driver's duties but may vary by coincidental c ircum stances such as 
the victim 's age, sex, injured parts and physical characteristics, it 
w ould be d ifficu lt to secure predictability  and coherence o f  law 
application.
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3. Infringement o f  Right to Equality for Severely Disabled  

Candidates Running fo r  Public Office

[21-1(A) KCCR 211, 2006Hun-M a626, February 26, 2009]

Background o f  the Case

The Public O fficial E lection Act (hereinafter, the "PO EA ") im poses 
a variety o f  restrictions on election cam paign such as the num ber o f 
political cam paign staff and the election cam paign m ethod, and does 
not provide a separate provision that allow s a candidate w ho o r whose 
spouse is severely d isab led  to have additional personal assistants, o ther 
than cam paign staff, w ho m ay d istribute nam e cards.

T he com plainants, w ho are severely disabled candidates running for 
local office, filed this constitutional com plaint, arguing that the 
contested  provisions o f  the PO EA  infringe on their basic rights 
including the right to equality.

P rovisions at Issue

PO EA  (revised by Act No. 7681, A ugust 4, 2005)
A rticle 62 (A ppointm ent o f  Persons in C harge o f  E lection C am paign 

A ffairs)
(2) In order to attend to the election cam paign affairs, the m anager 

o f  an election cam paign office o r the ch ie f o f  an election cam paign 
liaison office m ay appoint election cam paign w orkers (referring to 
those w ho are paid allow ances and actual expenses provided in the 
text o f  A rticle 135 (1); hereinafter, the sam e shall apply) from  am ong 
those w ho are elig ib le to engage in an election cam paign, as provided 
in the fo llow ing items:

4. For an election o f  a local constituency C ity/D o council m em ber 

N ot m ore than ten persons in the election cam paign office 
7. For an election o f  an autonom ous G u/Si/G un council m em ber o f 

local constituency 

N ot m ore than eight persons in the election cam paign office
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3. In fringem ent o f  R igh t to  Equality  fo r  Severely  D isabled  C andidates R unning fo r  Public O ffice

A rticle 93 (Prohibition  o f  U nlaw ful D istribution o r Posting, etc. o f 
D ocum ents and Pictures)

(1) No one shall d istribute, post, scatter, play, o r run an 
advertisem ent, letter o f  greeting, poster, photograph, docum ent, 
draw ing, printed m atter, recording tape, video tape, o r the like w hich 
contains the contents supporting, recom m ending o r opposing a political 

party (including the contains the contents supporting, recom m ending or 
opposing a political party (including the preparatory com m ittee for 
form ation o f  a political party, and the platform  and policy o f  a 
political party; hereafter the sam e shall apply in this A rticle) or 
candidate (including a person w ho intends to be a candidate; hereafter 
the sam e shall apply in this A rticle) o r show ing the nam e o f  the 
political party o r candidate w ith the intention o f  influencing the 
election, no t in accordance w ith the provisions o f  this Act, from  180 
days before the election  day (the tim e w hen the reason for holding 
the election becom es final, in case o f  a special election) to the 

election day: Provided, T hat the sam e shall not apply to acts falling 

under any o f  the follow ing items:

Sum m aiy o f  the D ecision

1) R egarding the provisions o f  the PO EA  w hich place the sam e 
restrictions fo r severely disabled candidates as for non-disabled 
candidates in term s o f  the total num ber o f  cam paign staff and the 
num ber o f  persons w ho can d istribute cam paign business cards, the 
C onstitutional C ourt unanim ously  delivered a d ism issal opinion on the 
grounds that there is no possibility  fo r the provisions o f  the PO EA  to 

infringe on the com plainants' basic rights including the right to 
equality.

2) R egarding the provision o f  the PO EA  w hich places the sam e 
restrictions fo r severely disabled candidates as fo r non-disabled 
candidates in term s o f  the election cam paign m ethod, four Justices 

presented an incom patibility  opinion and one Justice presented  a 
unconstitutionality  opinion. This constitutional com plaint, how ever, was 
denied for failure to m eet the quorum  requirem ent o f  six Justices to
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uphold a constitutional com plaint.

1. D ecision  to dism iss the constitutional complaint regarding the 
provisions o f  the POEA which place the same restrictions for  
severely disabled candidates as for non-disabled candidates in terms 
o f  the number o f  campaign staff and the pereons who can 
distribute campaign business cards

A . The candidates in this case w ho are severely disabled definitely 
need to be assisted  and helped by caregivers for conducting alm ost 
every activity including election cam paign as their physical condition 
prevents them  from  w illingly m oving by them selves. The assistants or 
caregivers are the ones dedicated  to w ait on them  hand and foot,

providing close and personal assistance to physical activ ities o f  the 
severely d isabled  candidates and their roles and responsibilities are 
clearly  d ifferent from  those o f  the political cam paign s ta ff stipulated in 
the provisions o f the POEA. D ue to the inherent d ifference in their 
jo b  descriptions, it is im possible for the assistants o r careg ivers to be 
included in the category o f  political cam paign staff. T herefore, the 
com plainants w ho are severely disabled candidates can get help  from 
assistants regardless o f  the lim itation im posed by the provisions o f  the 
PO EA  on the num ber o f  cam paign staff. F o r the foregoing reasons, 
the C ourt decided that the uniform  restriction subscribed in the 
provisions o f  the PO EA  against both disabled  and non disabled
candidates on the num ber o f  cam paign staff did not violate the
com plainants' basic rights such as the right to equality.

B. It is physically  im possible for a candidate o r a candidate 's spouse 
w ho is severely disabled to d istribute business cards to electors in 

person during cam paign period. Therefore, it is easily  expected that 
assistance from  a careg iver in d istributing  business cards for such a 
candidate/spouse is indispensable. In this regard, the d istribution o f 
business cards by caregivers to electors should be considered 
equivalent to that by a disabled candidate o r a disabled spouse
him self/herself. T herefore, although there is no specific provision in 
the PO EA  that allow s a severely d isabled candidate o r a  spouse to 
'get help  from  a personal assistant o r caregiver in d istributing
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3. Infringem ent o f R ight to Equality  fo r  Severely  D isabled  C andidates R unning fo r  Public O ffice

cam paign business cards', it is naturally inferred from  the situation that 
such an assistant should be accom panied for them . As such a personal 
assistant or careg iver is in terpreted  to be included in the category o f  
those w ho can d istribute business cards in the run-to the election, the 
provisions o f  the PO EA  do not infringe on the com plainants' basic 

rights including the right to equality.

2. D ecision to deny the constitutional complaint regarding the
provision o f  the POEA which places the same restrictions for
severely disabled candidates as for non-disabled candidates in 
terms o f  the election campaign method

A. R egarding A rticle 93 (1) o f  the POEA w hich im poses lim itation 
on the cam paign m ethod (hereinafter, the "Instant P rovision"), the 
alleged violation o f  the right to equality  seem s to be incurred not by 
exclusively prohibiting severely disabled candidates from  m ounting 

certain types o f  election cam paign, but by treating severely disabled 
candidates and non-disabled  candidates all the sam e. T herefore, the
standard o f  review  for this facially neutral provision should be the

rationality  test.
In the phrase "everyone is equal under the law", equality  m eans 

prohibition o f  unequal treatm ent under the law , and does not 
necessarily  mean that every  socio-econom ic inequality  should  be 
corrected and everyone should be treated absolutely  equal in any case. 
T herefore, it is hard to say that the facially neutral provision that does 
not treat the candidates w ith speech im pedim ents differently  from  
non-disabled  candidates, thereby creating de facto d iscrim ination against 

the disabled candidates, clearly  violate the principle o f  equality.
A lthough the candidates w ith speech im pedim ents cannot directly 

and personally  com m unicate w ith their electors and canvass a district 
for votes, there are som e types o f  election cam paign m ethod w hich 
can be used by them , such as publishing advertisem ents and cam paign 
address in new spapers, on television , radio o r the internet. M oreover, 
those new  m ethods are gain ing g reater influence in m odern society. 

A lso, as the m agnitude and scope o f  "oral" statem ents by a candidate 
h im self/herself in an election cam paign is relatively sm all and narrow  

except for having personal conversations w ith electors, the verbally
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disabled candidates may not be so m uch disadvantaged in term s o f 
"oral" com m unication  because they can com m unicate through the help 
o f  their agents such as cam paign staff, volunteers or personal 
assistants w ho can m eet the individual electors and canvass a district 

for votes in lieu o f  them . In this light, allow ing the verbally  disabled 
candidates to use m ore cam paign m ethods such as additional 
docum ents, voice o r v ideo recordings than those stipulated in the 
PO EA  does not necessarily  ensure a level playing field  for them , nor 
does the preference, if  any, seem  to be rem arkably helpful even if 
such additional m ethods are allow ed. Therefore, although the Instant 
Provision puts uniform  lim itation on the cam paign m ethods against 
both severely disabled candidates and non-disabled  candidates, it seem s 

far-fetched to state that the Instant Provision arbitrarily  om its to 
provide d ifferent treatm ent to those w ho are clearly  in de facto 
d isadvantage, thereby violating the com plainants' basic rights including 
the right to equality.

O f course, it is w orth considering granting preference to disabled 
candidates w ith speech im pedim ents, such as allow ing them  to 

distribute m ore w ritten docum ents to their electors than candidates 
w ithout d isabilities, in order to alleviate the de facto inequality. But 
granting additional cam paign m ethods exclusive to the verbally 
disabled candidates requires ano ther law that regulates criteria for 
evaluating  the degree o f  speech disorders o f  the disabled  candidates 
and fo r the types and quantity  o f  additional docum ents to be allow ed 

for them , w hich w ould be very d ifficult to be enacted given both the 
legislative technique and reality.

B. Opinion o f  Incompatibility with the Constitution o f  Four Justices

As the Instant Provision brings about grave lim itation on the 
exercise o f  the basic right o f  freedom  o f  election cam paign, we need 
to review  this case on the basis o f  the principle o f  proportionality .

The verbally  disabled candidates are definitely  at disadvantage in 
term s o f  com m unicating  their political view s and policies to electors 
and appealing  for support as they cannot clearly  deliver their m essage 
and  intention due to their speech disorders. M oreover, even fo r those 

w ho have a certa in  degree o f  com m unicative com petence, the prejudice
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o r hostility  o f  som e electors tow ard the w ays the verbally  disabled or 
deficient candidates com m unicate, including their speaking attitude or 
pronunciation , w ould becom e a stum bling block that is hard to be 

overcom e for them . G iven the lasting im portance o f  traditional 
cam paign m ethod o f  face-to-face com m unication  and interaction w ith 
electors, it is suffice to say that the general situation in election 
cam paign is clearly far less favorable to verbally  disabled candidates 
than to non-disabled candidates. A ccordingly, there should have been a 
legal m easure suited to level the p laying field fo r the disabled 
candidates by providing them  with ex tra  cam paign m ethods that can 
be effective substitutes for verbal com m unication , such as allow ing 
them  to have one o r tw o m ore cam paign staff w ho can assist them  to 
have sm ooth com m unication  w ith electors in addition to the num ber o f 

s taff fixed in the PO EA , or extending  the upper lim it on the volum e 
o f  cam paign literature stipulated in the PO EA . The facially neutral 
Instant Provision im posing uniform  restriction on the cam paign 
m ethods against both disabled and non-disabled candidates finally  
resulted in creating de facto discrim ination  against the disabled 
candidates due to the failure to consider the d ifference betw een them , 
thereby breaking the balance between the legislative purpose (guaranteeing 
the real freedom  and fairness in election) and the m eans to achieve 
the purpose (im posing restriction on cam paign m ethods), in violation 

o f  the com plainants' right to equality.
But, considering  that the declaration  o f "sim ple" unconstitutionality  

w hich instantly  nullifies the existing restrictions on the cam paign 

m ethods for both disabled and non-disabled candidates can bring about 
confusion and d isorder by m aking it possible for all the candidates to 
arbitrarily  use any types o f  cam paign m ethods at will, w e decide to 
deliver a decision o f  incom patibility  w ith the C onstitu tion  regarding 
the Instant Provision and ask the legislators to revise the law  in order 
to rem ove the constitutional defect.

C . Unconstitutionality Opinion o f  One Justice

The cam paign m ethod using cam paign literature, books or booklets, 
w hich is know n fo r the m ost effective way to give electors 
inform ation about a candidate, m ust be constitu tionally  protected as
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freedom  o f  political expression. Such a cam paign m ethod is cost 
effective and seldom  underm ines the fairness o f  e lections even w ithout 
im posing lim itation on the quantity  o f  docum ents to be d istributed and 
the frequency o f  d istribution o f  such docum ents. As the PO EA  sets 
the expenditure ceiling  for an election cam paign, a candidate should 
be given a free rein in choosing types o f  cam paign m ethods as long 
as h is/her cam paign expenditure does not exceed the boundary  o f  the 
legally prescribed m axim um . In this regard, the Instant Provision o f 
the PO EA  w hich places restriction on the election cam paign using 
cam paign literature o r books should be declared unconstitutional as it 

fails to prove legitim acy o f  the legislative purpose and places 
excessive restriction  on the candidates' freedom  to cam paign in 
elections.
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4. Authorization Requirement fo r  Establishment o f  Law Schools

and Limitation o f  Total Number o f  Admitted Students Case

[21-1(A) KCCR 292, 2008Hun-Ma37() • 147 (consolidated), February 26, 

2009]

In this case, the C onstitutional Court decided that, the provisions o f 
the Act on the E stablishm ent and O peration  o f  Law  Schools 
(hereinafter, the "Law School A ct") w hich requires the governm ent to 
authorize the establishm ent o f  a law school and  to decide the total 
num ber o f  adm itted students do not v io late the C onstitution.

Background o f  the Case

In case the establisher or the adm inistrator o f  the public or private 
university  desires to establish a law  school, the Law  School Act 
requires the authorization o f  the M inister o f  Education, Science and 
Technology (hereinafter, the "M inister o f  E ducation"), regulates specific 
authorization standards and total num ber o f  adm itted students 
(hereinafter, the "Instant Provisions"). The com plainants are educational 

foundations that establish and operate private universities and on
N ovem ber 30, 2007, the com plainants applied for authorization o f
establishing law schools but they w ere no t included in the prelim inary 
authorized schools announced by the M inister o f  E ducation on 
February 4th , 2009. Therefore, the com plainants filed this constitutional 
com plain t arguing that the M inister o f  E ducation 's denial o f  the 
authorization o f  law school (hereinafter, "denial o f  prelim inary  
authorization") and the Instant Provisions infringe on their fundam ental
rights. The text o f  the Instant P rovisions are as follow:

P rovisions at Issue

A ct on the E stablishm ent and O peration o f  Law Schools(revised  by 
A ct No. 8852 on February 29, 2008)

A rticle 6 (standard o f  authorization)
(2) D etailed standard for authorization in Section 1 is defined by the
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M inister o f  Education, Science and T echnology.

Sum m aiy o f  the O pinions

T he C onstitutional C ourt, w ith a unanim ous vote, d ism issed the 
constitutional com plaint requesting the cancellation o f  the dism issal 
decision o f  prelim inary authorization and held that the Instant 
P rovisions do not violate the C onstitu tion  for the fo llow ing reasons.

1. Justiciability o f  the constitutional complaint on the denial o f  
preliminaiy authorization

Since the com plainants have the right to apply for p relim inaiy
authorization o f  this case and  the universities, w hich have been
dism issed o f  prelim inary authorization, cannot participate in the
follow ing proceedings, and therefore, cannot be authorized to establish
law school, the decision o f  denial o f  prelim inary authorization can 
d irectly  influence com plainants' rights o r legal interest.

H ow ever, according to A rticle 68 (1) o f  the C onstitutional C ourt

A ct, in order for a person, w hose fundam ental right has been violated 
by the exercise o r non exercise o f  a public pow er, to file a
constitutional com plaint, the person is required to exhaust all re lie f 
proceedings o f  o ther laws. A lthough the denial o f  the prelim inary
authorization falls under adm inistrative action that can be appealed to 
the ordinary courts, the com plainants' constitutional com plaint, seeking 
fo r the unconstitutionality  o f  the denial o f  the prelim inary 
authorization, did not follow  all the rights re lie f proceedings o f  the
adm inistrative action, w hich is against the exhaustion  rule. Therefore, 
the constitutional com plaint on the denial o f  prelim inary authorization 
is not justiciable.

2. Constitutionality o f  the Provisions

A. W hether the Provisions violate the university's right to freedom  
and citizen's right to choose occupation

T he purpose o f  the Provisions is to control the size o f  legal hum an
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of Admitted Students Case

resources by considering  supply and dem and fo r law yers and 
efficiently  utilize national hum an resource through it. The policy o f 
authorization and the total num ber o f  adm itted students is proper 
m eans for this objective. M oreover, in the case o f  un iversities that 
have not achieved law school establishm ent authorization , the chance 
to establish law school has not been perm anently  deprived o f  and they 
continue to have the chance to educate law  through an undergraduate 
curriculum . T herefore, the Instant P rovisions do not seem  to violate 
the principle o f  least restrictive means.

A lso, the d isadvantage that occurs to each university  and citizen 
from  the Instant P rovisions cannot be said to be larger than the public 
interest derived from  efficient hum an resource allocation, high quality 

legal education assurance, decrease o f  social costs from  providing high 
quality  legal service and restoration o f  citizen 's trust in the legal field. 
The Instant Provision satisfies the requisite o f  balancing equities.

Therefore, the Instant P rovisions do not violate the university 's right 
to freedom  and the citizen 's right to choose occupation.

B. W hether the Instant Provision which requires the M inister o f
Education to decide the total number o f  admitted students o f
law schools violates the prohibition o f blanket delegation

The Instan t Provision declares the principle that the total num ber o f 
law school students shall be decided by the governm ent and further 
authorizes the M inister o f Education to decide the specific num ber o f
adm itted students fo r each law school. H ow ever, the total num ber o f
adm itted students is not a m atter that m ust be decided by law since it 
does not restrict fundam ental rights and therefore the specific num ber 
o f  students does not have to be regulated by law  to be enacted by 
the legislator.

A lso, the total num ber o f  adm itted students o f  law schools is a 
m atter that needs to be revised according to the changes o f  social 
circum stances, thus delegating the M in ister o f  Education to decide on 
this is efficient fo r quick and appropriate operation o f  law school 

system . The Instant Provision on the num ber o f  students specifically  
states that w hen deciding the total num ber o f  adm itted students, 
'various m atters such as the sufficient legal service supply to citizens
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and the balance o f  dem and and supply o f  law yers should be
considered '. T herefore, the content o f  regulation by the Presidential
decree from  the Instant Provision can be predicted. Therefore the
Instant Provision on the num ber o f  students does no t v iolate the
constitutional principle o f  prohibition  o f  blanket delegation.
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5. Suspension o f  Veteran's Retirement Pension Benefits Case

[21-HA) KCCR 312, 2(X)7Hun-Ka5 • 6 • 7 (consolidated), March 26, 2(X)9]

In this case, the C onstitutional Court review ed the provision o f  the 
form er V eterans' Pension Act w hich allow s suspension o f  veteran's
retirem ent pension benefits upon em ploym ent by governm ent-invested  
(or reinvested) institutions, delegating the requirem ents and substances 
o f  the paym ent suspension to the Presidential D ecree. The 

C onstitutional C ourt d ism issed the request fo r adjudication  on the 
constitutionality  o f  statutes w ith regard to the part suspending m ore 
than the h a lf o f  the retirem ent pension benefits, w hich am ounts to the 
portion  o f  an accrued benefit derived from  voluntary veteran 
contributions (hereinafter, the "Individual C ontribution Portion"). 
H ow ever, it held that the part, suspending less than the half o f  the 
retirem ent pension, w hich am ounts to portion o f  an accrued benefit 
derived from state contribu tions (hereinafter, the "State C ontribution 

Portion"), violates the prohibition o f  blanket delegation.

Background o f  the Case

A rticle 21 (5) (b) o f  the form er V eteran 's Pension Act (prior to 
revision by A ct No. 5063, Dec. 29, 1995) allow s to suspend

retirem ent pension benefits in the case w here a veteran, w ho is 
entitled to such benefits, is em ployed and  paid rem uneration from  
governm ent-invested  (o r reinvested) institutions, delegating  the 
requirem ents and substances o f  the paym ent suspension to the
Presidential D ecree (hereinafter, "Suspension Provision"). In the
decision rendered on June 30, 1994 (92H un-K a9), the C onstitutional 
C ourt has declared unconstitutionality  regarding a part o f  the
Suspension Provision, w hich suspends the paym ent o f  the Individual 

C ontribution Portion that has the nature o f  the deferred  paym ent o f  
rem uneration, on the ground it lim its the right to receive a retirem ent 
pension benefits in violation o f  the principle o f  proportionality . 
M ovants at the R equesting C ourt, w ho retired from  m ilitary service o f 
m ore than tw enty years, have been paid rem uneration from 
governm ent-invested  (or reinvested) institutions fo r their em ploym ents
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and suspended the half o f  their retirem ent pension benefits during the 
corresponding period o f  em ploym ent, g rounding on the above 
Suspension Provision that has survived even after the finding o f 
unconstitutionality . N onetheless, the m ovants at the R equesting Court 
filed a m otion to request for the adjudication by the C onstitutional 
C ourt on the constitu tionality  o f  the Suspension Provision in whole, 
and the requesting  court also requested the entire Suspension Provision 

to the C onstitu tional Court for the adjudication on its constitutionality .

Provisions at Issue

Form er V eterans' Pension Act (revised by A ct No. 3587 on 
D ecem ber 28, 1982, but before revised by A ct No. 5063 on D ecem ber 
29, 1995)

A rticle 21 (retirem ent pension)

©  T he paym ent o f  retirem ent pension can be suspended partly or 
w holly accord ing  to the Presidential D ecree for the period o f  the 

person is paid rem uneration from  the institutions listed on the 
fo llow ing items:

2. Institutions that the State o r local governm ent invest m ore than 
half o f  the capital fund and institutions, prescribed in the N ational 
D efense M inistry  O rdinance, that K orea B ank("governm ent-invested  
institutions"). State • local government, and government-invested institutions 
invest, respectively alone or jo in t, m ore than h a lf o f  the capital fund.

Sum m aiy o f  the D ecision

In a unanim ous vote o f  eigh t Justices, the C onstitutional Court 
d ism issed the request for adjudication on the constitu tionality  o f  the 
suspension o f  the Individual C ontribution Portion w hile it found the 
unconstitu tionality  on the suspension o f  the State C ontribution  Portion.

1. Suspension o f  Individual Contribution Portion

The decision o f  unconstitutionality  against statutes binds the ordinary 
courts, o ther state agencies and local governm ents (A rticle 47 (1) o f
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5. Suspension  o f  V eteran 's R etirem ent Pension  B enefits C ase

the C onstitutional C ourt A ct). A s such, the request for adjudication  on 
the constitu tionality  o f  the statute w hich had been already found 
unconstitutional by the C onstitutional C ourt is no t justic iab le  (6-2 
K CCR 153, 161, 9 1 H u n -K a l, Aug. 31, 1994). As the C onstitu tional 
C ourt had declared unconstitutional the suspension o f  the Individual 
C ontribution Portion under the Suspension Provision before, the request 
fo r adjudication  on the constitu tionality  o f  the sam e provision in the 

instant case is not justic iab le .

2. Suspension o f  State Contribution Portion

In the case w here a pensioner has a new  incom e source after his or 
her retirem ent, a part o f  the pension benefits is to be suspended in 
connection w ith such incom e. In providing fo r the requirem ents and 
substances o f  suspension o f  pension benefits, the law shall take into 

consideration on both the existence and level o f  incom e. H ow ever, 
w ith regard to the State C ontribution Portion, the Suspension Provision 
delegates every consideration  on suspension o f  pension benefits and 
the incom e level to a Presidential D ecree. As the Suspension Provision 
com prehensively  delegates the requirem ents and substances o f 
suspension to a Presidential D ecree w ithout prescrib ing  an incom e 
level, thus it m ay suspend the am ount o f pension benefits exceeding 

his o r her incom e. A lso, the rights to receive a pension w ould be 
excessively  restricted by the autom atic suspension o f  the h a lf o f  the 
retirem ent pension benefits regardless o f  the incom e level. T herefore, 
the Suspension Provision suspending less than the h a lf  o f  the 
retirem ent pension benefits (i.e., the State C ontribution Portion) violates 

the principle against b lanket delegation.
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6. Case on 50 Times Administrative Penalty Fee fo r  Violators o f  

Public Official Election Act

[21-1 (A) KCCR 337, 2(X)7Hun-ka22, March 26, 2009]

In this case, the C onstitu tional C ourt ruled that the provision o f  the 
Public O fficial E lection A ct w hich im poses a 50 tim es adm inistrative 

penalty  fee fo r persons w ho received goods from  candidates or
persons related to the election violates the C onstitution.

Background o f  the Case

The A rticle 261 (5) (a) o f  the Public O fficial E lection A ct
(hereinafter, the 'Inatant P rovision ') states that in case a person
receives goods from  election related persons, that person shall be 
subjected to a adm inistrative penalty fee 50 tim es w orth the good. 
M ovants at the requesting court and o ther appellants o f  the underlying 

cases (hereinafter, the said m ovants and appellants 'petitioner') w ere 
im posed a adm inistrative penalty  fee o f  450 .000  won by the Busan
E lection C om m ission for having each received a box o f  dried fish

w orth 9 ,000 won during the election o f  local governm ents and local 
council m em bers, v io lating the Provision. The petitioners m ade an 
im m ediate appeal against the decision  on the adm inistrative penalty fee 
and the court review ing the case requested this constitutional review  
partly sua sponte, partly upon granting  the m otion o f  the said m ovants 
to the C onstitu tional Court.

P rovisions at Issue

The form er Public O fficial E lection A ct (revised by A ct No. 7189 

on M arch 12, 2004, but before  revised by A ct No. 8879 on February 
29, 2008)

A rticle 261 (Im position  and C ollection o f  A dm inistrative Penalty for 
N egligence, etc.)

(5) A  person w ho falls under any o f  the fo llow ing item s (excluding 
a person w ho has been given m oney, food o r articles the value o f
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6. C ase on  50 T im es A dm inistra tive  Penalty  Fee fo r  V iolators o f  Public O fficial E lection  A ct

w hich exceeds one m illion w on) by violaling the provisions o f  A rticle 
116 shall be punished by an adm inistrative penalty for negligence 
equivalent to 50 tim es (tw o m illion won in the case o f  officiators) o f 
the am ount, o r the values o f  food o r goods given to him : Provided, 

T hat the ceiling on adm inistrative penalty  fee shall be set as fifty 

m illion won:
1. A person w ho receives goods, food, hooks, sight-seeing and other 

travel conveniences;

The Public O fficial E lection Act (revised by A ct No. 8879 on 
February 29, 2008)

A rticle 261 (Im position and C ollection o f  A dm inistrative Penalty  for 
N egligence, etc.)

(5) A person w ho falls under any o f  the fo llow ing item s (excluding 
a person w ho has been given m oney, food o r articles the value o f 
w hich exceeds one m illion w on) by v iolating the provisions o f  A rticle 
116 shall be punished by a fine fo r negligence equivalen t to 50 tim es 
(tw o m illion w on in the case o f  officiators) o f  the am ount, o r the 

values o f  food o r goods given to him: P rovided, That the person 
falling under item s I o r 2 has returned the m oney, food o r articles 
(refers to m oney equivalent to the value in cases w here those that 
have been given cannot be returned) that have been given to the 
election com m ission and has surrendered him self, he m ay be given a 
reduction in o r be relieved o f  the fine for negligence as prescribed by 
N ational E lection C om m ission R egulations:

1. A person w ho receives goods, food, books, sight-seeing and other 
travel conveniences;

Sum m aiy o f  the O pinions

In a vote o f  7 to 2, the C onstitu tional C ourt held that the Instant 
P rovision is incom patible w ith the C onstitution and the reasons are the 

follow ing.

1. Court Opinion
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A. The Instant Provision states that the adm inistrative penalty fee 
im posed on any person w ho received goods from  people related to 
election is uniform ly 'the am ount 50 tim es w orth the received m oney 
o r the value o f  food, goods' w ith no possibility  o f  reduction. 
H ow ever, in case o f  'an action w hich received goods, food, books, 
travel etc., and convenient transportation by violating the regulations 

prohibiting donation  w hich is subject to adm inistrative penalty  fee, 
there can be a big d ifference as to the level o f  violation according to 
the m otivation and types o f  the violation, the context and the m ethod 
o f  donation, the relationship  betw een the donator and the violator, the 
circum stances afterw ards etc. H ow ever, im posing adm inistrative penalty 
fees that are uniform ly decided ju s t by the standards o f  the donated 
goods w ithout considering specific and individual situations cannot be 
restrictions that correspond to levels o f  responsibility  for specific 
violations.

B. M oreover, since the am ount o f  adm inistrative penalty  fee im posed 
by such uniform  standard is '50 tim es' the received m oney o r the 
value o f  food, goods, the d ifference in adm inistrative penalty fee may 
be large depending on the value o f  goods. In this regard, an 
adm inistrative penalty  fee o f  50 tim es w orth the received goods for 
average citizens cannot be perceived as a light regulation. Especially , 
the adm inistrative penalty  fee regulated by the Instant Provision is 
im posed on light m atters such as w hen the received m oney o r goods 
are less than 1,000,000 won in order to eradicate sm all am ounts o f  
donation. On the o ther hand, w hen the received m oney o r goods 

exceeds 1,000,000 w on, a crim inal fine less than 5 ,000,000 won is 
im posed according to A rticle 257 (2) o f  the Public O fficial E lection 
Act. A lthough the crim inal fine is less than 5 .000.000 w on w hen the 
good  received exceeds 1,000,000 w on, w hen the violation is lighter 
such as w hen the good received is w orth 1,000,000 w on, the fact that 
the adm inistrative penalty fee w ould be 50,000 .000  w on uniform ly 
according to the Instant Provision m akes the penalty regulation 
excessively  heavy. M oreover, the goal o f  fair election by eradicating 
sm all illegal donations can be accom plished by im posing adm inistrative 
penalty  'less than 50 tim es', not '50  tim es' etc., or o ther m itigated 
legal m ethods.



6. C ase o n  50  T im es A dm inistra tive  Penalty  Fee fo r  V iolators o f  Public O fficial E lec tion  A ct

С  T herefore, not only  is the standard and the am ount o f  penalty
fee im posed on the violated act standardized disproportionately  to the

principle o f  liability  but they are excessively  heavy that they deviate 
from  the am ount needed to accom plish the purpose o f  the act. 
T herefore, since the Instant Provision v io lates the rule against 
excessiveness, it should be decided as unconstitu tional. H ow ever, in 
consideration o f  the fact that the unconstitutionality  is no t the fee 
regulation itse lf but its standard and the am ount, the fact that there
could be confusion in enforcing the law and problem s o f  fairness due 
to the absence o f legal regulations in case the Instant Provision loses 
its effect from  the decision o f  its unconstitutionality . S ince the duty 
m ediating unconstitutional provisions into constitutional provisions is
included in legislative d iscretion  o f  the legislators, we declare that the 
Instant Provision is incom patible w ith the C onstitution. U ntil the 
legislators elim inate the unconstitutionality  by rev ision  the law , the 

Instant Provision will be suspended.

2. Dissenting Opinion o f  Two Justices

T here is a strong legislative need to regulate acts o f providing 
m oney, goods or food by candidates to the voters in K orea's election 
culture. The Instant Provision that im poses an adm inistrative penalty 
fee o f  50 tim es the value o f  the received goods in the case w here 
there is a violation is a  quick and effective regulation m ethod that 
brings the voter's attention. M oreover, the 50 tim es fee established by 
the Instant Provision is only applied to received goods that are less 
than 1,000,000 w on. Due to the enforcem ent o f  the A dm inistrative 

Penalty Fee A ct, in case a violation activity w as not done by 
intention o r m istake or in case there w as a m istake o f  illegality with 
justified , no fee shall be im posed. As such, the unbalance betw een the 

violating act and the responsibility  has been supplem ented. In this 
regard, the Instant Provision cannot be seen to have deviated  from  the 
scope o f  legislative discretion and therefore, does not v iolate the 
C onstitution.
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7. Judgment o f  Unconstitutionality on Municipal Ordinance 

regarding Electroal Districts and Seats o f  City and Gun 

Council o f  Chungcheongnam-Do

[21-K A ) KCCR 592, 2006H un-M a240• 3 7 1 (consolidated), March 26, 

2009]

In this case, the C onstitutional Court renders a decision o f  
incom patiblity  w ith the C onstitu tion on the 'M unicipal O rdinance 
regarding E lectroal D istricts and Seats o f  C ity and Gun C ouncil o f  
C hungcheongnam -D o (revised by ordinance No. 3174 on D ecem ber 30, 
2005), Article 3, Appendix 2. The Court finds that the Electroal Disctrict 
G a o f  H ongsung-G un and the E lectroal D istrict G a o f  Y esan-G un are 

out o f  sixty percent variation lim it and, therefore, all the Electroal 
districts o f  H ongsung-G un and Y esan-G un are unconstitutional. 
Incom patibility  w ith the C onstitu tion allow s the law m akers to legislate 
a new  m unicipal ordinance before D ecem ber 31, 2009. U ntil then, the 
existing ord inance will be valid. H ow ever, the violation o f  right to 
equality and voting rights does not occur in Electroal D istrict Na o f 
D angjin-G un because the variation is w ithin 60 percent there.

Background o f  the Case

C om plainants are registered voters in the election for the 4th City 
council and Gun council o f  Chungcheongnam -D o scheduled on M ay 31, 

2006. T hey  are registered to vote in D angjin-G un Na, H ongsung-G un 
Ga, Y esan-G un G a listed in the A ppendix 2 o f  'M unicipal O rdinance 

regarding Electroal D istricts and Seats o f  C ity and G un C ouncil o f 
C hungcheongnam -D o (revised by ordinance No. 3174 on D ecem ber 30, 

2005).
C om plainants filed this case o f  constitutional com plain ts claim ing 

that there are substantial d isparities in population am ong different 
electroal districts w hich w ere approved by the above m entioned 
A ppendix  2. T hey further claim  that new  electroal districts violate 
their constitu tionally  guaranteed voting rights and the right to equality 
by creating vote-value disparity.



7 . Judgm en t o f  U nconstitu tionality  o n  M unicipal O rd inance regarding E lectroal D istric ts and  Seats

o f  G ty  an d  G un C ouncil o f  C hungcheongnam -D o

Provisions at Issue

M unicipal O rdinance regarding Electroal D istricts and Seats o f  City 

and Gun C ouncil o f  C hungcheongnam -D o (revised by ord inance No. 
3174 on D ecem ber 30, 2005).

A rticle 3 (N am e, D istricts Line and A pportionm ent o f  Electroal 
D istricts and Seats o f  C ity and G un C ouncil) N am e, D istricts Line 

and A pportionm ent o f  E lectroal D istricts and Seats o f  C ity  and Gun 
Council prescribed in A rticle 26 Section 2 o f  the Public O ffice 
E lection Act is A ppendix2 below .

[A ppendix 2]

N am e
A pportion

m ent
D istricts L ine

D angjin-G un D angjin-G un Ga 3
D angjin-Eup,

C hungm i-M yun,
A dihoji-M yun

D angjin-G un Na 2
G odae-M yun,
Seokm un-M yun,
Songsan-M yun

D angjin-G un Da 3

H apduk-Eup,
M yuncheon-M yun,
Sunsung-M yun,
W oogang-M yun

D angjin-G un Ra 2
Shinpyun-M yun,
Songak-M yun

Hongsung-Gun H ongsung-G un Ga 2 H ongsung-Eup

H ongsung-G un Na 3

H ongbuk-M yun, 
Keum a, M yun, 
G alsan-M yun, 
G uhang-M yun

H ongsung-G un Da 2
K w angcheon-Eup,
H ongdong-M yun,
C hangok-M yun
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N am e
A pportion

ment
D istricts L ine

H ongsung-G un Ra 2

Eunha-M yun,
G eolsung-M yun,
Seobu-M yun

Y esan-G un Y esan-G un Ga 2 Y esan-Eup

Y esan-G un Na 2
D aesul-M yun,
Shinyang-M yun,
K w angsi-M yun

Y esan-G un Da 2

D aeheung-M yun,
Eungbong-M yun,

Shinam -M yun,
O hga-M yun

Y esan-G un Ra 3

Sapkyo-Eup,
D eoksan-M yun,
B ongsan-M yun,
G oduck-M yun

Sum m aiy o f  the D ec is io n

The C onstitu tional C ourt, in a unanim ous vote, holds that the issues 
on H ongsung-G un council and Y esan-G un council are incom patible 

w ith the C onstitu tion  and set a tim e lim it fo r the application o f  the 

order until D ecem ber 31, 2009.

1. Court opinion

A . The electroal districts o f  C ity, G un and o ther local councils 

should be reasonably  m ade under the principle o f  the equal vote-value 
by considering  the fo llow ing three factors: 1) the principle o f
population  proportion; 2) regional representation o f  the council 
m em bers; and 3) gross disparity  o f  population betw een city and the 
rural area due to the concentration o f  population  in city.

A specific electroal d istrict's vote-value is m easured by com paring 

its seat-to-population ratio  w ith an average vote-value. Sam e as City 
and D o councils, constitu tionally  perm itted variation lim it fo r each



7. .Judgment o f  U nconstitu tionality  o n  M unicipal O rdinance regarding  E lectroal D istric ts and Seats

o f  C ity and  G un  C ouncil o f  C hungcheongnam -D o

electroal district o f  a Gun is plus-or-m inus sixty (60) percent from  the 
average seat-to-population  ra tio  o f  a G un.

B. Petitioner, AA A , BBB, CCC reside at electroal D isctrict Ga o f  
H ongsung-G un and electroal D istrict G a o f  Y esan-G un. T hese tw o 
electroal d istricts ' seat-to-population  ratio  is out o f  sixty percent 
variation lim it and beyond the constitu tionally  allow ed scope o f
discretion fo r local governm ents to m ake electroal districts. This 
variation violates the right to equality  and voting rights o f
com plainants. H ow ever, the violation does not occur in electroal 
D istrict N a o f  D angjin-G un w here petitioner D D D  resides because the
variation is w ithin 60 percent lim it there.

C . Further, due to the inseparability  o f  electroal d istricts, every 
electroal district o f  H ongsung-G un and Y esan-G un are found 
unconstitutional. H ow ever, this C ourt renders a m odified decision o f 
Incom patibiity  w ith the C onstitu tion  w hich allow s the legislators to 
revise a new m unicipal ordinance before D ecem ber 31, 2009. Until 
then, the existing ordinance is valid.

2. Two Justices' concurring opinion

T he best w ay to m easure a vote-value is to com pare the population 
o f  the b iggest electroal district and the sm allest electroal district o f  a 

Gim. It is the sim plest w ay and satisfies the public benefit. If  the 
population disparity  o f  the above m entioned tw o electroal districts is 

m ore than 2 to I, it show s gross inequality . H ongsung-G un and 
Y esan-G un has two districts w ith m ore than 2 to 1 o f  population 
disparity. T hese d isparities are unconstitutional and yet they are found 
to be incom patible w ith the C onstitution in order to avoid the d isorder 
from  legal vacuum . D angjin G un's case is d ifferen t because it show s 
less than 200%  o f  population disparity  betw een tw o districts and 
therefore should be dism issed.

3. One Justice's concurring opinion

It satisfies the goal o f  subjective rem edy through constitutional
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adjudication to sim ply com pare the population o f  com palinants' 

electroal d istrict and the sm allest voting district o f  a G un. The 
standard should be stric ter than that for regional local governm ent and. 

therefore, a 3 to 1 standard is ideal. In H ongsung-G un 's and 
Y esan-G un 's cases, the population  disparity  betw een com palinants' 
d istricts and the sm allest districts are m ore than 3 to 1. The m ajority 
opinion correctly  finds these d isparities unconstitutional and I jo in  
them  w ith this concurring  opinion.
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8. Resident Recall against the Head o f  Local Government Case

[21-KA) KCCR 592, 2007Hun-M a843, March 26, 2009]

The R esident Recall Act states that the signatures o f  15 o r m ore 

percentages o f  voters, regardless o f  the reason o f  resident recall 
against the head o f  local governm ent, shall suffice the request o f  the
resident recall vote against the head o f  local governm ent. A lso, the
authority  o f  the recalled head o f  local governm ent shall have been
suspended from  the request o f  a resident recall vote until the
confirm ation o f  the resident recall, and the residen t recall shall be

confirm ed by m ore than a m ajority ou t o f  one th ird  o f  voters. In
regard o f  this A ct, the C onstitu tional C ourt decided the said A ct does 
not infringe on the right to hold public office and equality  o f  the 
com plainant under the rule against excessive restriction.

Background o f  the Case

T he com plainant w as elected as the M ayor o f  H anam  City in the 
election o f  the head o f  local governm ent on M ay 31, 2006. In
accordance w ith the cam paign pledge to establish a large-scale
crem atorium  under the sponsorship  o f  G yeonggi P rovince to prom ote 
the local econom y, the com plainant subm itted  a proposal o f  such 

crem atorium  to the G overnor o f  G yeonggi P rovince on A ug. 25, 2006, 
sought the agreem ent o f  the council o f  H anam  C ity  on O ct. 16, 2006, 
and planned a presentation m eeting and public hearing for local 
residents. H ow ever, the proposal could not have been accom plished 
because o f  a series o f  dem onstrations against such equipm ent by local 

residents.
32,848 citizens o f  H anam  C ity, w hich am ount to 31.2 percentages 

o f  voters, requested the resident recall vote to the H anam  City 

E lection C om m ission on Jul. 23, 2007 fo r the com plainant's plan 
m entioned above w as not sufficiently  reflecting the public opinion 
regarding such equipm ent.

O n Jul. 25, 2007, the com plainant filed a constitutional com plaint, 
alleging the R esident R ecall A ct (hereinafter, the "A ct") infringed his 
right to hold public office due to the failure o f  specification on
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reasons o f  resident recall. The com plainant also brought a revocation 
law suit against the H anam  C ity E lection C om m ission because o f  its 
acceptance o f  the request o f  the resident recall vote. H ow ever, while 
the appellate review  o f  the law suit w as pending, the resident recall 
vote proceeded according to the second request o f  the resident recall 
for the sam e reason. A ccordingly, the com plainant am ended the 
constitutional com plaint to include the provision w hich suspends the 
pow er o f  the head o f  local governm ent from  w hen the resident recall 

vote is notified until w hen the result o f  the vote is announced, 
w ithout lim iting the repeated request o f  resident recall for the identical 
reason.

Provisions at Issue

R esident Recall A ct (enacted by Act No. 7958 on M ay 24, 2006)

A rticle 7 (R equest fo r R esident Recall Vote)
(D A ny person, w ho falls into A rticle 3 Section 1 Item s 1 and 2,

in the residential registration roll o r foreigner registration roll as o f 

D ecem ber 31, the last year("requester fo r resident recall vote"), may 
request the vote o f  resident recall o f  com petent head o f  local
governm ent and m em ber o f  local council (except the proportional 
representation m em bers, "local public officer elected") to com petent 
E lection C om m ission w ith the reason for recall by the signatures o f 
those as fo llow  items.

2. M ayor, H ead o f  C ounty, D istrict Head: M ore than 15 % o f  total 
num ber o f  requester fo r resident recall vote in the com petent
m unicipality.

Sum m aiy o f  the D ecision

The C onstitu tional C ourt unanim ously  d ism issed the com plaint,
confirm ing the constitu tionality  o f  the provisions o f  the A ct, except 
the d issenting opinion o f  four Justices regarding A rticle 21 Section 1 
o f  the Act w hich suspends the authority  o f  a recalled officer from  the 

notification  o f  the resident recall vote to the announcem ent o f  the 
result.
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1. Court Opinion

A. N o Limitation on the Grounds for Resident Recall

A rticle 7 Section 1 Item b o f  the Act, w hich does not lim it the 
grounds o f  resident recall, has a purpose to m ake resident recall a 
political system  to pursue responsible politics or adm inistration  by 
unseating a public officer w ho has com m itted  illegal conducts as well 
as w ho is incom petent o r corruptible in carrying out a policy.

L egislators have a broad discretion in form ing a resident recall 
system . A ccording to its nature, w hich takes an issue o f  confidence as 
re-election, it is appropriate not to specify grounds fo r resident recall: 

It does not have to lim it the grounds o f  recall because o f  the 
necessity  o f  a broad regulation over undem ocratic  and arbitrary  drive 

o f  policy. It is not easy  to specify the grounds o f  resident recall from 
the perspective o f  the broadness o f  business and legislative techniques, 
and lim iting grounds o f  resident recall w ould be accom panied w ith a 
jud icial review , w hich w ould be inappropriate and retard the process. 
Therefore, not only it is ju stifiab le  that the grounds o f  resident recall 
are not lim ited, but also such legislative decision, un lim iting  the

grounds o f  resident recall, is not inappropriate w ithin their d iscretion.
A lso, it appreciates the balance o f  equity  w hen the public interests o f 
residents' controlling against public officers and participating into 
politics are com pared w ith the risk o f  an abusive resident recall
against public officers because the reasons o f  resident recall are not 
lim ited. Therefore, the challenged provision does not violate the right 

to hold public office under the rule against excessive restriction.

B. Requirement for Resident Recall Request

T he part o f  A rticle 7 Section 1 Item b o f  the A ct states the
signatures o f  fifteen percentages o f  residents elig ib le to resident recall 

vote suffice the request fo r resident recall. In setting such requirem ents 
o f  resident recall vote, the broad discretion is granted to the 
legislature. B esides, the requirem ents o f  resident recall votes are not 
lenient so that recall could be abused, and the provision o f  resident
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recall in tends to reflect the public opinion o f  residents at most,

preventing the biased and unjust request. T herefore, the part o f 
resident recall request neither violates the rule against excessive 
restriction  nor infringes on the right to hold public office.

C. Limitation on the Request Period for Resident Recall Vote

There are three legislative purposes to lim it the request period o f 
resident recall vote: First, it intends to provide opportunities for 
elected  public officers to prom ote policies according to his or her
conviction  at the beginning o f  his or her term  o f  office; second, it 
considers the lack o f  efficacy o f  the resident recall w hen the
expiration o f  his o r her term  o f  office is approaching; and third, it 

purposes to prevent the abuse o f  repeated resident recalls despite the 
rejection against the resident recall vote. T herefore, the repeated 
resident recall w ould be allow ed for the second o r third tim es and
there are no reasons to be lim ited, unless residents repeatedly request 
the recall vote w ithin a certain period despite  the rejection against the 
vote.

Therefore, A rticle 8 o f  the A ct, setting the request period fo r a 
resident recall vote, does not infringe on the right to hold public 
office although it does not have the provision to prevent the second
request o f  resident recall vote for the sam e reason.

D. Solicitation A ctivity for Signatures o f  Resident Recall Request

R esidents are allow ed to solicit fo r the signatures o f  the resident 
recall vote, w hile, the recalled head o f  local governm ents is not 
allow ed to solicit not to sign for the resident recall. B ecause the 
request o f  resident recall vote requires a certain  num ber o f  residents' 
signatures, the activ ities o f  solicitation for signatures should be 
protected. H ow ever, it does not m ean that the solicitation for 
signatures is included into the resident recall vote cam paign or such 

solicitation v irtually  accom plishes to satisfy the requirem ents o f 
resident recall vote and to realize the request o f  resident recall vote. 
A ccordingly , there are few  necessities to ensure the public officer, 

subject to a recall request, the opportunity  to protect h im self o r herself
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from  the recall even before the request o f  resident recall. O therw ise, 
the adm inistrative vacuum  w ould be unreasonably  extended. Besides, 
from the perspective o f  the entire procedure, the A ct provides fair 
opportunities against the recall for a public officer. T he com petent 
election com m ission allow s the recalled officer to vindicate h im self or 
herself, fo llow ing the request o f  resident recall (A rticle 14 o f  the A ct), 
and the recalled officer can m ount a cam paign against the recall, after 
the proposal o f  the resident recall vote (A rticle 17, 18 o f  the Act). 
C onsidering these elem ents collectively , A rticle 9 o f  the A ct, ensuring 

residents can solicit for the signatures o f  a resident recall vote but 
forbidding the recalled officer to m ount a cam paign against the 
resident recall, w ould not infringe on the com plainant's right to hold 

public office under the rule against excessive restriction.

E. Suspension o f  authority

A rticle 21 Section 1 o f  the Act suspends the authority  o f  the public 
officer subject to the resident recall vote against him  o r her from  the 
notification o f  the resident recall vote to the announcem ent o f  the 
result. Such suspension o f  the authority  o f  the recalled public officer 
is an appropriate m eans to accom plish the purpose o f  the above 
provision that strives fo r the public interests o f  the regular 
adm inistration service and fa ir supervision on the vote. B ecause the 
tem porary suspension during the above period w ould not infringe the 

fundam ental substance o f  the right to hold public office and the 
period o f  suspension o f  authority  m ay be short as 20 o r 30 days, the 
public interests aim ed by the instant provision and the right to hold 
public office subject to a resident recall vote, restricted by the public 
interest, w ould not be d isproportionate. T herefore, the instant provision 
w ould not infringe on the right to hold public office and w ould not 
v iolate the rule against excessive restriction.

T he requirem ents o f  the suspension o f  the authority  o f  the public 
officer subject to the resident recall are lenient com pared to the 
requirem ents o f the suspension o f  the authority  o f  the public officer, 
for exam ple, President, w ho is accused im peachm ent. H ow ever, the 
tw o requirem ents are incom parable in considering the infringem ent o f 
equality  because o f  the d ifferent natures and levels betw een the tw o
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requirem ents. T herefore, the alleged infringem ent o f  equity  o f  the 
com plainant, com paring w ith the public officer subject to im peachm ent, 
should be rejected.

F. Confirmation Requirements o f  the Result o f  a Resident Recall 
Vote

A rticle 22 Section 1 o f  the A ct states the resident recall is 
confirm ed by m ore than a m ajority ou t o f  one third o f  voters. This
requirem ent, from  the objective perspective, w ould not cause the abuse 
o f  resident recall because it w ould be not easily  attainable; rather, its 
requirem ent, m ore than a m ajority out o f  one third o f  voters, is m ore 
restrictive than the one o f  elections in general. The difficulty  o f  the 
above requirem ent w ould be supported  by the low turnout o f  voters in 
recent local elections and the high possibility  o f  solitary resident recall 
vote in w eekdays, unconnected  to o ther elections. Further, such 

requirem ent is w ithin the scope o f  legislative discretion in nature. 
A ccordingly, the instant provision violates neither the rule against
excessive restriction nor the com plainant's right to hold public office.

The com plainant also alleged the violation o f  equality , based on the 
provision that the concurrent vote o f  tw o thirds or m ore o f  the total 

m em bers o f  the N ational A ssem bly shall be required for the expulsion 
o f  any m em ber (A rticle 64 Section 3 o f  the C onstitution). H ow ever, 
because a m em ber o f  the N ational A ssem bly subject to expulsion is
not com parable to the head o f  local governm ents subject to resident 
recall, the allegation should be denied.

2. Partial Dissenting Opinion o f  Four Justices (Unconstitutional)

A rticle 21 Section 1 o f  the A ct infringes on the right to hold public 
office o f  a head o f  local governm ents by election and violates the
principle o f  a representative system  and the rule against excessive 
restriction because the challenged provision suspends autom atically  the 
authority  o f  the public officer subject to a resident recall vote if  a 
resident recall vote w ere proposed.

The grounds to propose resident recall are not lim ited and the 
requirem ents to propose resident recall are not restricted. It im plies the
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great possibility  o f  abusive resident recall for the political purpose if 
the notice o f  resident recall vote proposal autom atically  suspends the 
authority  o f  the public officer subject to a resident recall vote.

The requirem ents, com pared  to the public o fficer subject to 
im peachm ent as stated in the C onstitution, w ould be excessively 
lenient, being against the principle o f equality  o f  the elected public 

officer o f  local governm ents.
The period o f  authority  suspension, w hich m ay be not so long, does 

not justify  the suspension o f  authority: First, the degree o f
infringem ent on the basic rights is not insignificant because the
suspension o f authority  could  last 90 days at m ost; and second, the 
suspension o f  authority  w ould lack legitim acy if  the resident recall is 

rejected.
An alternative system  could prevent the harm ful effects o f  the

exercise o f  authority  if  it w ere allow ed. Besides, the challenged 
provision does not balance the public and private interests well: the 
suspension o f  pow er is the m ost rigorous infringem ent m eans against 
the right to hold public office w hen the resident recall is proposed; 
and it is m ore coincident w ith the spirit o f  the constitu tion  and
infringes less on com plainant's basic rights w hen the recalled public 
officer continued his service during the recall process than w hen the 
pow er is suspended but the proposal o f  resident recall is rejected later.

It w ould violate the substance o f  the representative system  by 
ignoring the result o f  a confirm ed election as w ell as the definite term 

if the signature o f  fifteen o r m ore percentages o f  residents, the
requirem ents o f  recall proposal, could  suspend the pow er even before 

the confirm ation o f  resident recall.
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9. Reversion o f  a Public Auction Deposit to the Nation Coffers 

Case

[21-2 KCCR 1, 2007Hun-Ka8, April 30, 2009]

The later part o f  A rticle 78 Section 2 o f  the N ational Tax 
C ollection Act stated  that a deposit to secure the contract shall be
reverted  to the Nation C offers if  a purchaser, w ho is authorized to 
buy the property subject to public auction, fails to pay a purchase 
price. The C onstitutional Court held that the said provision is against 
the principle o f  equality , grounded on the com parison to civil
execution  proceedings w here a deposit o f  application for purchase

should be d istributed as div idends, and therefore, it is incom patible
with the C onstitution.

Background o f  the Case

The m ovant at the R equesting C ourt had established the right to
collateral security  on the property subject to  a public auction. The 
O ffice o f  D isposition  on D efault seized the property subject to a 
public auction, and requested K orea A sset M anagem ent C orporation 
(hereinafter, "K A M C O ") to execute a public auction by proxy when 
the ow ner o f  the instant property defaulted aggregate land tax.
H ow ever, w hen the purchaser, w ho is authorized to buy the property
subject to the public auction, failed to pay the rest o f  the purchase
price until the designated tim e lim it after the paym ent o f  the contract 

deposit, K A M C O  annulled  the decision to sell. K A M C O  executed a
re-auction , and the successful b idder o f  the re-auction com pleted  the 
paym ent o f  the purchase price. A fterw ards, in allocating  the proceeds 
from  a sale, K A M C O  distributed  the proceeds from  a re-auction to
expenses, taxes in arrears, and a requesting petitioner, after the
paym ent o f  the deposit o f  the first purchaser to the O ffice o f 
D isposition on D efault, according to the later part o f  A rticle 78 

Section 2 o f  the N ational T ax Collection Act that is applicable to
proceedings o f  local taxes in arrears. The m ovant at the R equesting 
C ourt brought an adm inistrative proceeding on O ctober 20, 2005 to
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9. R eversion  o f  a  Public A uction  D eposit to  the  N ation  Coffere C ase

claim  the cancellation o f  the d isposition o f  the d istribution  o f  proceeds 
from a public auction due to the alleged illegality o f  such disposition , 
at the sam e tim e, and filed a m otion to request fo r the constitutional 

review  o f  the later part o f  A rticle 78 Section 2 o f  the N ational Tax 
C ollection Act ("Instant Provision") that stipulates the reversion o f  the 
deposit to the N ation Coffers, separating the deposit from  dividends. 
T he ordinary court m ade this request fo r the adjudication  on the 
constitu tionality  o f  the Instant Provision on January  29, 2007.

P rovisions at Issue

N ational Tax C ollection A ct (revised by A ct No. 6805 on D ecem ber 
26, 2002)

A rticle 78 (C ancellation o f  D ecision to Sell)
(2) W here any decision on sale o f  attached properties is cancelled 

under Section 1 Item  1, the deposit shall be returned to the purchaser, 
and w here any decision on sale o f  attached properties is cancelled  
under Section 1 Item  2, the deposit shall be reverted  to the N ation 

Coffers.

Sum m aiy o f  the D ecision

By an 8 (incom patible w ith the C onstitution) to 1 (partially  

unconstitutional) vote, the C onstitutional C ourt held the Instant 
Provision incom patible w ith the C onstitution. T he Instant Provision 
shall be revised  by D ecem ber 31, 2009, and its application  shall be 

suspended until its revision for the fo llow ing reasons:

1. Court Opinion

A . V iolation o f  the Principle o f  Equality

A defaulter o r security  right ho lder in public auction proceedings o f  
the N ational Tax C ollection A ct is unfavorably treated by the law 
w ith regard to the scope o f  the expiration o f  an obligation and 
dividends, w ithout any option in a proceeding, com pared to a debtor

2 6 0  -



or security  right holder in public auction proceedings the Civil 
E xecution Act.

N evertheless, the structure o f  the relavant provisions and operation 
system  o f  the public auction o f  the N ational Tax C ollection A ct are 
equivalent, in nature, to those o f  the deposit for application for 
purchase in the C ivil Execution Act. U nder the N ational Tax 

C ollection A ct, the characteristic  o f  a public auction is a private sale 
contract betw een a defaulter and purchaser, but executed by the O ffice 
o f  D isposition on D efault as proxy, and the characteristic  o f  a deposit 
is a penalty  fo r breach o f  contract that legalizes the condition  o f 
sales.

T he rapidity  o f  proceedings, intended by a system  o f  a deposit, does 

not relate to w here the deposit should be finally reverted. A deposit 
enforces a purchaser to pay the price under the condition  that a
deposit may not be returned if defaulted. Further, the decrease o f 
d iv idends by reverting o f  deposits to the Nation C offers may obstruct 
the fair execution o f  tax cred its that com m ence the proceeding. On the 
o ther hand, it does not correspond with the legal characteristic  o f  the 
N ational Tax C ollection Act, w hich is a procedure law  o f  com pulsory 
collection  in adm inistration , to ordain that relative credits should not 
be satisfied w ith a  resource from  a third party by differentiating a 
system  that is equivalent to a penalty  fo r breach o f  contract. Besides, 
to grant the self-execution right for tax credits to the State does not
im ply that the State m ay acquire extra benefits in addition to tax

credits and proceeding expenses in the process o f  the liquidation o f
properties subject to public auction.

The Instant Provision discrim inates unreasonably  betw een a defaulter 
o r security right holder in public auction proceedings o f  the National 
Tax C ollection A ct and a debtor o r security  right holder in public 
auction proceedings o f  the C ivil Execution Act, in that it d issociates 

the deposit o f  the N ational Tax C ollection A ct from  the deposit for 
application fo r purchase, w hile the both share the com m on nature. 
Therefore, the Instant Provision violates the principle o f  equality  o f 
the C onstitution.

B. D ecision  o f  Incompatibility with the Constitution
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Article 80 Section 1 o f  the N ational Tax C ollection A ct regarding 

dividends does not provide pertinent provisions, despite it is w ithin the 
discretion o f  the Legislature to decide w hether the con tract deposit 
that may be not returned to a purchaser under som e conditions, such 
as a penalty fo r breach o f  contract, should be devoted to tax credits 
or d istributed  in accordance w ith the priority  o f  credits w ith regard to 
security  right holders. Therefore, the Instan t Provision shall be 
declared as incom patible w ith the C onstitution, and its application  shall 

be suspended in order to prevent the further reversion o f  deposit to 

the N ation Coffers.

2. Partial Dissenting Opinion o f One Justice (Partially Unconstitutional)

A deposit that w ould be forfeited in the case o f  default o f  a 
purchaser should be regarded as proceeds from  a sale, prescribed in 
A rticle 80 Section 1 Item  3 o f  the N ational T ax C ollection Act. 
A ccordingly, the part o f  the 'nationalization ' o f  the Instan t Provision, 
stipulating deposit shall be reverted to the Nation C offers, v io lates the 
C onstitu tion in that it infringes unreasonably  the right to property o f 
the person w ho possess a property subject to a public auction. 
H ow ever, the part o f  the 'forfeiture ', stipulating deposit shall not be 

returned to a purchaser, does not violate the C onstitution.

-  2 6 2  -



10. Prohibition on Registering Trademarks Identical with or 

Similar to a Nullified Trademark Case 

[21-KB) KCCR 91. 2006Hun-Bal 13- 114. April 30. 2009]

In this case, the C onstitutional C ourt held that a provision o f  the 
Tradem ark A ct w hich prohibits people from  registering  tradem arks 
identical w ith o r sim ilar to an invalidated tradem ark previously 
registered by another person violates the C onstitu tion  on grounds that 
it infringes their property rights and the freedom  o f  occupation.

Background o f  the Case

T he petitioner, a p roducer o f  electric beds and m attress pads, filed a 
tradem ark application and had his tradem ark "Jang-Soo" registered in 
1987. In 1998, Park O - ja  successfully  applied to register a tradem ark 
sim ilar to "Jang-Soo". Then, the petitioner registered  another tradem ark 
"Jang-Soo O O "  in 2004 and filed a law suit seeking nullification o f 
Park O - ja 's  tradem ark, arguing that it w as sim ilar to his registered 
tradem ark "Jang-Soo", in w hich case the court decided to nullify 
Park 's registration on July 23, 2004. M eanw hile, an interested person 

Lee O -a h n  also  filed a com plain t in 2006 to seek nullification o f  the 
petitioner's registered  tradem ark "Jang-Soo O O "  on grounds that it 
was sim ilar to Park's nullified tradem ark.

The T radem ark  Act bans the registration  o f  tradem arks w hich are 
identical w ith or sim ilar to ano ther person 's registered tradem ark 
applied for previously and are to be used on goods identical w ith or 
sim ilar to the designated  goods. Further, the provision under review  in 
this case (hereinafter, the "Instant Provision") provides that a 
tradem ark is unregistrable even w hen its registration is applied for 
after the existing identical o r s im ilar tradem ark is invalidated. Pursuant 
to the Instant Provision, in the case filed by Lee O -a h n  against the 
petitioner o f  this case, the K orean Intellectual Property Tribunal 
nullified the petitioner's tradem ark "Jang-Soo O O " .  In response, the 
petitioner sought cancellation o f  the decision  invalidating his 
tradem ark, filing a  m otion to request for the constitutional review  o f
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Case

the Instant Provision, arguing that it infringed on his property rights, 
etc. As the m otion was denied, how ever, he filed this constitutional 
com plain t on D ecem ber 27, 2006.

P rovision  at Issue

T radem ark A ct (revised by A ct No. 5355 on A ugust 22, 1997)
A rticle 7 (U nregistrable T radem ark)
(3) Section 1 Item s 7 and 8 shall apply to a tradem ark (including 

the case o f  o ther person 's tradem ark is nullified according to A rticle 
71 (3)) w hich falls thereunder a t the tim e o f  the application for 

tradem ark registration, (below is intentionally omitted)

Sum m aiy o f  the D ecision

In a vote o f  8 (unconstitu tional) to 1 (constitu tional), the 
C onstitutional C ourt held that the Instant Provision v iolated the 
C onstitu tion  according to the fo llow ing reasons.

1. Court Opinion

A. Restricted basic rights and standard o f  review

The tradem ark right, an exclusive right to use the registered
tradem ark (A rticle 50, T radem ark Act), is a property right protected
under the C onstitu tion , and regulating the sale o f  goods under the 
tradem ark desired by producers and sellers, such as the petitioner,
restricts their freedom  o f  occupation.

Indeed, legislators are entitled  to extensive legislative d iscretion over 
the requirem ents and procedures o f  tradem ark registration. N evertheless, 
if  the m easure em ployed by legislators to protect the tradem ark right 
is extrem ely  unreasonable and exceeds the legislative lim itations by 
infringing on people 's property rights, etc., such legislative action
violates the C onstitution.

B. Application for and Registration o f  Trademarks
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The K orean Intellectual Property O ffice has. irrespective o f  the 
P rovision, the authority  to reject the registration o f  a tradem ark if, at 
the tim e o f  application o f  its registration , there is another identical or 
sim ilar tradem ark already registered. Even if the existing registered 
tradem ark is invalidated by a decision o f  nullification, consum ers will 
still have the m em ory and  credit o f  the tradem ark for a certain  period 

o f  tim e, in w hich case im m ediate perm ission o f  o ther sim ilar or 
identical tradem arks may cause m isunderstanding o r confusion am ong 
consum ers. H ow ever, the T radem ark A ct resolves the problem  by 

providing that registration o f  identical o r sim ilar tradem arks m ay be 
rejected if one year has not elapsed from  the date o f  extinguishm ent 
o f  the existing  tradem ark right and by lim iting the registrable 
tradem arks to those not likely to cause consum ers' m isunderstanding 
and confusion for not having been used for over one year from  the 
extinguishm ent o f  the tradem ark right. Therefore, applying the Instant 
Provision at tim e o f  application for tradem ark registration barely serves 
the legislative purpose o f  preventing consum ers' m isunderstanding and 
confusion  by regulating the coexistence o f  identical o r sim ilar 
tradem arks.

C. D ecision  on Nullification o f  Registration

The Instant Provision m akes it possib le to nullify  a tradem ark 
identical w ith o r sim ilar to another person 's existing tradem ark even if 
the decision to invalidate the latter is finalized. In this case, because 
an identical or sim ilar tradem ark already in place w hen the decision to 
nullify  the existing registered tradem ark becam e final and conclusive, 

new ly nullify ing the identical o r s im ilar tradem ark registered later on 
does little to serve the legislative purpose o f  preventing consum ers' 
m isunderstanding and confusion. Rather, the Instant Provision 
contradicts the "retroactive effect" o f  the tradem ark right (A rticle 71 
Section 3, T radem ark A ct) and causes confusion in the overall system  
o f  the T radem ark Act. M oreover, w hen the person w ho registered  a 
tradem ark sim ilar to the existing one has his/hers nullified even after 
the pre-existing registered  tradem ark has been conclusively  invalidated, 
this results in an unjustified v io lation o f  the freedom  o f  occupation
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based on property rights-tradem ark rights and the relevant tradem ark. 

It is to be noted that it is possible, pursuant to the Instant Provision, 
to register a tradem ark identical w ith o r sim ilar to an existing
registered tradem ark that has been conclusively nullified if one year 
has e lapsed since the date o f  extinguishm ent o f  the existing  tradem ark 
right, but this results in forcing legitim ate tradem ark holders to repeat 

useless procedures - reapplication fo r tradem ark registration.

D. In conclusion, the Instant Provision hardly serves the legislative 
purpose o f  preventing consum ers' m isunderstanding and confusion, and, 

w ithout reasonable cause, violates the property rights and occupational 
freedom  o f  innocent, legitim ate tradem ark holders w ho registered a 
tradem ark identical w ith or sim ilar to the existing , but nullified
tradem ark.

2. Dissenting Opinion o f  One Justice

O nce the decision to nullify an existing registered  tradem ark is 
finalized, the tradem ark registration thereof is retroactively nullified. 

H ow ever, because it is an objective fact that the existing registered 
tradem ark w as in place until the decision o f  nullification becam e final, 
it is required to put aside the general principle o f  retroactive effect 
and allow  exceptions in order to prevent consum ers' m isunderstanding 
o r confusion over w ho the producer is. In addition, once the
retroactive effect o f  the nullification decision is indefinitely 
acknow ledged as m entioned in the C ourt O pinion, relational issues in 
tradem ark registration may becom e unstable for a long term  and 
unreasonable circum stances may occur in w hich the future o f  the later 
registered tradem ark will totally vary by w hich com es before betw een 
the follow ing: at w hich point the review  o f  w hether to register
tradem arks identical or s im ilar to an existing one takes place, when 
the decision in an appeal to rejection o f  registration is handed dow n, 
and w hen the decision to nullify  the existing  reg istered  tradem ark is 

finalized. T herefore, the Provision w hich, contrary to the principle o f 
the retroactive effect in nullification decisions, perm its the pre-existing 
tradem ark that w as nullified to serve as a valid standard fo r review ing 
w hether to authorize registration is reasonable and does not overstep
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the boundary o f  legislative d iscretion. F or this reason, the Provision 
does not infringe on the petitioner's property rights and the freedom  o f 
occupation.
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11. The Provision Restricting Contribution in Public Official Election 
Act
[21-1(B) KCCR 108, 2007H un-B a29 • 86 (consolidated), April 30, 
2009]

In this case. C onstitu tional C ourt held constitutional the provision at 

issue o f  Public O ffice E lection A ct ("PO EA ") that the candidates shall 
not m ake a contribution to those w ithin a constituency and those 
having connection w ith the electorate even if  they reside ou t o f  a 
constituency because the provision does not v iolate the rule o f  clarity 

in nulla poena sine lege. Further, C onstitu tional C ourt upheld the
provision prohibiting  contribution at all tim es w ithout setting a tim e 
period o f  prohibition is not unconstitutional because it does not 
infringe on the basic rights such as the righ t to the pursuit o f 
happiness in violation o f  the rule o f  proportionality .

Background o f  the Case 

1. 2007H un-Ba29

Petitioner Lee 0 - 0  ("LEE") w as elected as the council m em ber o f 
G yungsangnam -D o at the 2nd Electoral D istrict o f  K osung in the

nationw ide local governm ent election held on M ay 31, 2006. The 
article 113 (1) o f  PO EA  stipulates that a candidate shall not m ake a 
contribution to those having connections w ith voters even if  the 
recipients reside out o f  a constituency. Yet, LEE  w as indicted for
m aking the prohibited  contribution w hen Lee gave 2 ,000 ,000  won to 
Hahn 0 - 0  ("H A H N "), Secretary o f  G eneral o f  K osung-G un A thlete 

A ssociation under the pretense o f  H A H N 's living expenses. At the
Pusan H igh C ourt, Petitioner, LEE w as fined 1,500,000 won which 
could invalidate LEE 's election. Petitioner appealed to the Suprem e 
C ourt and, subsequently , filed a m otion to request for a constitutional 
review  o f  the provision at issue. A fter the Suprem e C ourt denied the 
appeal and the m otion, petitioner filed the instant constitutional 

com plaint.

2. 2007Hun-Ba86
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Petitioner K im  0 - 0  is the spouse o f  K im  A -Л w ho w as elected 
as President o f  C hangheung-G un in the nationw ide local governm ent 

election held on M ay 31, 2006. Y et, Petitioner w as indicted for 
violation o f  PO EA , A rticle 113 (1) based on the allegation that 
Petitioner m ade a prohibited  contribution  o f  a 100,000,000 w on check 

to the pastor o f  the C hangheung C entral C hurch under the pretense o f 
a tithe in January  2006. Petitioner w as sentenced to six m onths in ja il 
w ith a stay o f  execution for tw o years at the K w angju H igh Court. 
Petitioner appealed to the Suprem e C ourt and filed a m otion to 
request for a constitutional review  o f  the provision at issue. A fter the 
Suprem e C ourt denied the appeal and the m otion, petitioner filed the 
instant constitutional com plaint.

Provisions at Issue

Public O ffice E lection Act (revised by A ct No. 7189, M arch 12, 
2004)

A rticle 113 (R estriction on C ontribution by C andidates, etc.)
(1) A N ational A ssem bly m em ber, a local council m em ber, the head 

o f  a local governm ent, the representative o f  a political party , a 
candidate (including a person intending to becom e a candidate), and 
their spouse shall not be allow ed to m ake a contribution (including 
officiating at a w edding) to those w ithin the relevant constituency, or 
institutions, organizations o r facilities, o r to those having connections 
w ith the electorate even if  they are outside o f  the relevant 
constituency, o r institutions, organizations o r facilities.

A rticle 257 (V iolation o f  Prohibition and Restriction on Contribution )
A ny person w ho falls under any o f  fo llow ing item s shall be 

punished by im prisonm ent for not m ore than five years or by a fine 
not exceeding ten m illion won

1. A person w ho violates A rticle 113, 114 (1) o r 115; and

Sum m aiy o f  the Opinion

T he C onstitutional C ourt held that the provision at issue is not
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unconstitutional in a 5 to 4 vote.

1. Court Opinion

A. W hether the language, "those having connection with", violates 

the rule o f  clarity.

It is necessary to block out the influence if  contribution  to those 

having connection with electorate creates the influences on the 
decisions o f  the electorate even if the recipients o f  the contribution 

are not electorate. T he provision at issue describes this certain 
relatedness as "having connection w ith". A lthough the term inology,

"having connection with" is an abstract expression, people with 
com m on sense can easily understand the legislative in tent o f  the 
provision at issue by considering the legislative purpose o f  prohibiting  
contribution , the relationship w ith o ther provisions, and the technical 
lim itation in legislating.

A lso, during the process o f  the application o f  the provision at issue, 
the risk o f  inconsistent interpretation is deem ed little ow ing to the 
subsidiary interpretation by judge. For this reason, the provision at 
issue does not fall into the case o f  the arbitrary in terpretation and

enforcem ent o f  A uthority , and, therefore, it does not violate the rule 
o f  clarity  in nulla poena sine lege.

B. W hether the language, "a person intending to becom e a 
candidate", - who belongs to those not allow ed to make a 

contribution, - violates the rule o f clarity

W hether one belongs to a group  subjected  to the restriction o f
m aking contribution prescribed in A rticle 113 (1) o f  PO EA  is 
determ ined not only by one's subjective intent but also  by objective
signs w hich cast one 's intent to becom e a candidate based on the facts 

such as one's status, contacted people and behavior.
In determ ining w hether one falls into the people intending to 

becom e candidates, it is questioned w hich election should be the basis 
o f  the determ ination am ong m any d ifferent elections including the 
present one, the fu ture one and concurrent m ultiple ones. T o  solve
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this question, we should determ ine a candidate 's intent w ith objective 

indicator on the basis o f  the present election. T herefore, the language, 
"a person intending to becom e a candidate" does not violate the rule 
o f  clarity.

C. whether restricting contribution at all times infringes on the right 
to personality, right to equality, right to pursuit o f happiness and 
the right to hold public office in violation o f  the rule against 
excessive restriction.

T he legislative purpose o f  the contested provision restricting 
contribution is to guarantee the fairness o f  election by punishing any 
cam paign work w hich d istorts the free will o f  the electorate with 
unjustified  financial interest. T hus, the legitim acy o f  the legislative 
purpose and the appropriateness o f  m eans is acknow ledged. A lthough 

the provision at issue alw ays restricts contributions, the range o f  the 
prohibited contribution is confined by the A rticle 112. Further, the 

N ational E lection C om m ission R ule may additionally  prescribe the list 
o f  non-prohibited contributions. Furtherm ore, even though a 
contribution  does not fall into those non-prohibited  acts such as the 
regular activ ities o f  a political party, activity  ex officio , or custom ary 
act as defined in A rticle 112 (2), it can be justified  as a kind o f 
custom ary ex officio  action not contradicting social custom s and rules 
if it is one o f  norm al life styles w ithin the boundary o f  a historically 
created social order, (the Suprem e C ourt o f  K orea, 2007. 6. 29.
declared 20 0 7 d o 3 2 1 1). U pon this review , we find the rule o f  the least 
restrictiveness is not violated.

A lso, if  fairness o f  election is destroyed, people 's will on the choice 

o f  candidate can be d istorted , and, fu rther representative dem ocracy 
itself can be threatened. A ccordingly, in order to safeguard the fairness 

o f  election and dem ocracy, the restriction o f  the basic right w ithin the 
scope o f  non- infringem ent o f  essential e lem ents can be allow ed as it 
satisfies the balance o f  d ifferent legal interests.

Therefore, the provision at issue does not infringe the right to
personality , right to equality , right to pursuit o f  happiness and the
right to hold public office in violation o f  the rule against excessive
restriction.



11. T he P rov ision  R estricting  C ontribu tion  in  Public O fficial E lection  A ct

2. Dissenting Opinion o f  Four Justices

Since the provision at issue is the regulation on the crim inal 
punishm ent and the rem oval o f  public office, it should be prescribed 
w ith clarity. The abstract expression, 'connection w ith1 is not 
appropriate to be an elem ent fo r crim inal punishm ent, and is likely
interpreted and applied arbitrarily . A lso, the language, "intending to 
becom e a candidate" v io lates the rule o f  clarity  in the C onstitution 
because it does not clearly define the based election am ong m any
different e lections such as the current one and the future ones 

including the one after the next.
Furtherm ore, the provision at issue prescribes 'those w ho are not 

allow ed to m ake a contribution ' broadly enough to include "a person 
in tending to becom e a candidate". H ow ever, it neither questions the
relevance betw een the contribution and the election nor sets a tim e 

period o f  restriction. In result, it prevents people from  m aking a 
contribution to person or institutions in connection even w hen a 
scheduled election is far aw ay and a person has not decided to be a 
candidate. In this regard, the provision at issue infringes the right to 
pursuit o f  happiness in violation o f  the rule against the excessive

restriction.

- 2 7 2  -



12. Compulsory Allocation o f  High School Student Case 
[21-1(B) KCCR 185, 2005Hun-M a514, April 30, 2009J

In this case, the C onstitutional C ourt decided that the provision o f 
the Enforcem ent D ecree o f  the E lem entary and Secondary Education 
A ct does not infringe on the basic right o f  the com plaint w ho is a 
parent.

Background o f  the Case

C om plainant w hose son is a high school student and w hose daughter 
is a m iddle school student filed this constitutional com plaint on M ay 

23, 2005, arguing that A rticle 84 o f  the Enforcem ent D ecree o f  the 
E lem entary and Secondary Education A ct (hereinafter, the 'Instant 
P rovision ') violates the C onstitution. The Instant Provision stipulates 
that new  students at day-tim e sessions o f  general high schools in an 
area w here the entrance screening is conducted  by the Superin tendent 
o f  the O ffice o f  Education (m eaning an area w here the levels o f  high 
schools are equalized) shall be allocated to each high school by 
lottery conducted  by the Superin tendent o f  the O ffice o f  Education. 
R egarding this, the com plainant m aintained that the Instant Provision 
deprived his children o f  an opportunity  to choose schools w here they 
desire to go to, w hile random ly allocating  them  to schools that have 
specific  philosophy o r relig ious education program s with w hich they 
do not agree, thereby infringing on parents' right to choose school for 
their ow n child, right to educate child  based on their religion, and 
right to pursue happiness.

Provisions at Issue

E nforcem ent D ecree o f  the E lem entary  and Secondary Education Act
A rticle 84 (R ecruiting new  students and allocation  o f  general school) 

N ew  students at day-tim e sessions o f  general high schools in an area 
prescribed in the O rdinance o f  the M inistry  o f  Education, Science and 
T echnology by the A rticle 77 Section 2 shall be allocated  to each 

high school by lottery, provided students w ho had applied m ay be
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allocated to the school on the application in the event o f  applicants 
applied to tw o m ore schools according to the A rticle 81 Section 5.

Sum m aiy o f  the D ecision

In a vote o f  5 to 4. the C onstitu tional C ourt held constitutional 
A rticle 84 o f  the Enforcem ent D ecree o f  the E lem entary  and 
Secondary Education Act. The sum m ary o f  the decision is as follow s:

A lthough not expressly stipulated in the C onstitu tion , the parents' 

right to educate children is one o f  the im portan t basic rights derived
from  A rticle 36, Section 1 o f  the C onstitu tion w hich protects m an iag e
and fam ily life and  A rticle 37, Section I o f  the C onstitution. In
relation to school education, this right includes parents' right to make 
a choice for children 's educational course o r parents' right to choose 

schools fo r the children.
A rticle 31 o f  the C onstitution endow s a broad form ative right to the 

state regarding fundam ental m atters pertaining to the school education 
such as school system , adm inistration, types o f  school and contents 
and m ethod o f  class. The purpose o f  the Instant Provision is to
norm alize m iddle school education by controlling  extrem e com petition 
in high school entrance exam ination  and to provide equal opportunity  
for high school education by eradicating school hierarchy and 
m inim izing regional disparity  in education, and this purpose is 
legitim ate. A nd the entrance screening procedures conducted  by the 
Superin tendent o f  the O ffice o f  Education and the allocation m ethod 
o f  lottery selection system  according to school groups and districts, as 

opposed to the com petitive selection process conducted  by each school, 

are proper m eans to achieve the legislative purpose.
W hen it com es to the allocation m ethod by lottery conducted  by the 

Superin tendent o f the O ffice o f  Education, the m ost reasonable and 
com m only used m ethod is to allocate students to schools in their 
neighborhood, taking into consideration  o f  the distance and distribution 
o f  schools in a certain  school district. A nd the Instant Provision 
provides various supplem entary m easures such as allow ing m ultiple 
applications or conducting lottery selection only  am ong those who 
have already filed applications. Therefore, it is hard to assert that the
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Instant Provision excessively  restricts the parents' right to choose 

schools based on one's place o f  residence. M eanw hile, the guarantee 
o f  the right to choose a 'private' school is the issue to be put on the 
political agenda after the educational infrastructure is sufficiently 
settled dow n. C onsidering that our country is m oving tow ard 
guaranteeing the right to choose a private school as the num ber o f 
special purpose high schools, independent private high schools and 
autonom ous high schools is increasing; that m ost cities/provinces 
lim itedly allow  the right to choose or not choose a  religious school 

by conducting  lottery selection only am ong those w ho have already 
filed applications; and that it is m andatory  for a school w hich has 
religion class as regular course o f  education to provide alternative 
class, it cannot be said that the parents' right to choose a 'private' 

school or the right to choose a school for religious education are 
excessively  lim ited by the Instant Provision.

A rticle 47, Section 2 o f  the E lem entary and Secondary Education 

Act is the legal basis o f  the Instant Provision as it should be 
considered that the high school entrance screening m ethod and process, 

in an area w here the levels o f  high schools are equalized, are decided 
by the O rdinance o f  the M inistry  o f  E ducation and Science, taking 
into consideration o f  the balance betw een dem and o f  students and 
supply o f  high schools and the opinions o f  the local residents and the 
O ffice o f  Education. Further, given the fact that the Instant Provision 
is enacted to m ake it possible for the Superin tendent o f  the O ffice o f 
E ducation to control the dem and o f  students and supply o f  high 
schools and effectively utilize educational facilities, taking into 
consideration  o f  the balance betw een dem and o f  students and supply 

o f  high schools and the op in ions o f  the local residents and the O ffice 
o f  Education, it is consistent w ith the purpose o f  the delegated 
legislation.

Dissenting Opinion o f  Three Justices

The system  o f  the 'high school entrance processes by lottery ', which 
is the very basic and fundam ental elem ent pertaining to school 
education system  and its m anagem ent, should be d irectly  controlled by 
the N ational A ssem bly through enacting related statute pursuant to
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Article 31, Section 6 o f the C onstitution, since it restricts the parents' 
right to choose school for their children. N evertheless, A rticle 47, 
Section 2 o f  the E lem entary and Secondary Education A ct delegates 
this authority  to the Instant P rovision, w hich is adm inistrative 
legislation, w ithout providing specific conditions or guideline, thereby 
violating the C onstitution. C onsequently , the Instant Provision, w hich 
stipulates the system  o f  'high school entrance processes by lottery' 
pursuant to the unconstitu tional delegation  by the aforem entioned 
provision o f  the E lem entary and Secondary E ducation A ct, runs afoul 

o f  the C onstitu tion as it restricts the parents' right to choose school 
for their children  in violation o f  the constitutional principle o f  
parliam entary reservation.

Dissenting Opinion o f One Justice

The portion o f  the Instant Provision w hich does not give students a 
chance to choose and apply for high school to attend should be 
regarded violating A rticle 31, Section 1 and A rticle 37, Section 2 o f 
the C onstitu tion  because it intrinsically  lim its the students' freedom  to 
choose school according to their aptitude and ability  w ithout proper 
ground and thus infringes on the parents' right to educate their 

children.
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13. Competence Dispute over Inspection o f  Autonomous Affairs 

o f  Local Government Case

[21-1(B) KCCR 418, 2(X)6Hun-Ra6, May 28, 2009]

In this case, Seoul City, the p lain tiff, filed a petition fo r com petence 

d ispute adjudication  to the C onstitu tional C ourt, arguing that the jo in t 
inspection on the autonom ous affairs o f  the plaintiff, conducted  by the 
respondents including the M inister o f  Public A dm inistration  and 

Security  from  S eptem ber 9 to 29, 2006, infringed on the p la in tiffs  
right to local autonom y. At this, the C onstitu tional C ourt ruled in 
favor o f  the p lain tiff on the ground that the aforem entioned jo in t 
inspection failed to fulfill the requirem ent fo r conducting inspection 
prescribed in the proviso  o f  A rticle 158 o f  the form er Local 
A utonom y A ct (hereinafter, the "LA A "), thereby violating the p la in tiffs  
self-governing right.

Background o f  the Case

The M inister o f  Public A dm inistration and Security, the respondent, 
gave notice to Seoul C ity , the plaintiff, about jo in t inspection by
central governm ent agencies on the city 's autonom ous affairs and 
conducted  the jo in t inspection from  S eptem ber 14 to S eptem ber 29, 
2009. R egarding the inspection on the autonom ous affairs o f  a local 
governm ent. A rticle 158 o f  the LAA states that "the M inister o f  
G overnm ent A dm inistration and H om e A ffairs o r M ayor/ Do governor 
may receive a report on the autonom ous affairs o f  a local governm ent, 
or inspect its docum ents, books o r accounts. In this case, the
inspection shall be m ade only in respect o f  m atters w hich are in 
violation o f  A cts and subordinate statutes".

The p la in tiff filed this com petence dispute adjudication to the
C onstitutional C ourt, arguing that the preem ptive, blanket jo in t 

inspection conducted by the respondent even w hen there w as neither 
any p ro o f nor reasonable doubt about the v io lation o f  A cts and
subordinate statutes regarding the autonom ous affairs subject to the 

jo in t inspection w as in violation o f  the proviso o f  A rticle 158 o f  the
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LA A  and infringed the self governing authority  o f  the p la in tiff such 
as the right to autonom ous adm inistration and finance endow ed by the 
C onstitution and the LAA.

Subject M atter o f  R eview

Subject m atter o f  this case is w hether the jo in t inspection over the 
p la in tiffs  autonom ous affairs by the respondent from  S eptem ber 14 to 
S eptem ber 29, 2009 infringes on the p la in tiffs  right to local autonom y 

guaranteed by the C onstitution and LAA.

Sum m aiy o f  the D ecision

In a 7 to 2 vote, the C onstitutional C ourt held that the general and 
blanket inspection on the autonom ous affairs o f  a local governm ent, 
conducted by the head o f  a central adm inistrative agency w ithout any 
p roof o f  violation o f statute, infringes on the self-governing authority 
o f  the local governm ent guaranteed by the C onstitu tion  and the LAA. 
The sum m ary o f  the Court opinion and dissenting  opinion are 

respectively  stated in the fo llow ing paragraphs.

1. C ourt O pinion

A. C onsidering all the follow ing facts such as 1) the constitutional 
revision w hich deleted A rticle 10 o f  the A ddenda o f  the C onstitution 
that d e fen ed  starting o f  the local governm ent system ; 2) the 
background o f  enacting A rticle 158 o f  the LAA that curtails the scope 
o f  inspection conducted by a central adm inistrative agency on the 
autonom ous affairs o f  a local governm ent by adding the proviso o f  
'v iolation o f  A cts and subordinate statutes' to the original provision 
regarding inspection on the autonom ous affairs o f  a local governm ent; 
3) the purpose o f  the LAA w hich changed the relationship  betw een a 
central adm inistrative agency and a local governm ent from  supervisory, 
hierarchical one to com plem entary , supportive one; 4) the fact that the 
exercise o f  supervisory pow er by a central adm inistrative agency is 

lim itedly conditioned to the violation o f  concrete statutes by a local
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governm ent; and 5) the fact that there is no additional need for 
inspection by another central adm inistrative agency because the Board 
o f  A udit and Inspection 's inspection to see if the local governm ent's 
affairs conform  to the purpose is also considered as exercising  the 
state 's pow er to conduct inspection on the autonom ous affairs o f  a 
local governm ent, the inspection pow er o f  a central adm inistrative 
agency on the autonom ous affairs o f  a local governm ent stipulated in 
the proviso  o f  A rticle 158 o f  the LA A  should not be considered 
preem ptive, general and com prehensive pow er but be considered 

lim ited pow er in its subject m atter and scope.

B. In order fo r a central adm inistrative agency to conduct inspection 
under the proviso o f  A rticle 158 o f  form er Local A utonom y Act, 
there should be p roof or a reasonable doubt that a specific statutory 
provision is violated in relation to the autonom ous affairs o f  the local 
governm ent, and the m atters subject to inspection should be 
specifically  identified. Therefore, a  general inspection preem ptively and 
com prehensively  conducted, fo r exam ple, tw ice a year in a designated 
tim e period, an inspection conducted w ithout identifying specific 
statutory violation o r an inspection conducted to check out w hether 
there is any statutory violation should not be allowed.

С  T he subject m atter o f  inspection notified by the M inister o f 
Public A dm inistration and Security  actually  covers alm ost all the 
autonom ous affairs o f  Seoul C ity and therefore, we can say that the 

notification  failed to specifically  designate the m atters to be inspected. 
A nd, w hen the M inister o f  Public A dm inistration and Security  notified 
the plan fo r jo in t inspection to the city, it did not identify  which 
specific statutory provision w as violated and w hat kind o f  local 
governm ent affairs had been conducted in violation o f  such provision. 
A s such, the jo in t inspection conducted  by the respondents including 
the M inister o f  Public A dm inistration and Security  failed to fulfill the 
requirem ent stipulated in the proviso o f  A rticle 158 o f  the form er 
Local A utonom y A ct, thereby violating the se lf governing authority  o f 
Seoul C ity endow ed by the C onstitu tion  and the LAA.

2. Dissenting Opinion o f  Two Justices
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A. C onsidering the background o f  its enactm ent under the heading 
o f  'inspection o f  the autonom ous affairs o f  a local governm ent', and 
its relationship w ith A rticle 155, Section 1 o f  the LA A  w hich allow s 
the head o f  a central adm inistrative agency o r M ayor/D o governor to 
request the local governm ent to present m aterials for advising, 
recom m ending or guiding on affairs o f  the local governm ent. A rticle 
158 o f  the LA A  should be interpreted that 'the M inister o f  Public 
A dm inistration and Security or M ayor/D o governor m ay get report 
from  the local governm ent subject to inspection o r ask it to subm it 
related m aterials in order to find ou t any violation o f  statutory 
provision, but if  no possibility  o f  such statutory violation is show n 

during the inspection, then the inspection should be im m ediately 
stopped and necessary m easures should be taken only  fo r the inspected 
violation, if  any'. A lso, it is absurd to consider that A rticle 158 o f  the 
LAA sets a requirem ent to initiate inspection.

B. There are also o ther legal m easures to prevent double inspection 
on a local governm ent, such as A rticle 26 and A rticle 26-2 o f  the 
Regulation for A dm inistrative A udit and Inspection w hich is a 
Presidential D ecree, A rticle 13-4, Section 1, Item 3 o f  the form er 

Local A utonom y Act and A rticle 30-2, Section 2 o f  the Board o f  
Audit and Inspection Act. M oreover, as review ing the scope o f  
inspection provided in the notice o f  the jo in t inspection and the 
attached list o f  required m aterials for the inspection d istributed to 
Seoul C ity, we cannot assert that the scope o f  the jo in t inspection is 
not specified o r the inspection virtually am ounts to an inspection to 
see if the local governm ent's affairs conform  to the purpose.

2 8 0  -



14. Ban on  Internet D istribution o f  O bscene M aterials Case

121-K B ) KCCR 545, 2 0 0 6 H u n -B a l0 9 , 2007H un-B a49  • 57 • 83 • 129 

(consolidated), May 28, 2009]

In this case, the C onstitu tional C ourt decided that the contested 
provision w hich im poses crim inal punishm ent on those w ho distribute 
and sell obscene m aterials over the inform ation and com m unication 
netw ork, does not violate the C onstitu tion  for the reason that 
"obscene" expressions are part o f  freedom  o f  speech and press to be 
protected by the C onstitu tion  and the rule o f  clarity  and the rule 

against excessive restriction cannot be found to be violated. Three 
Justices, how ever, agreed to this conclusion but based on different 
reason. Furtherm ore, in a 7 to 2 vote, the C ourt d ism issed the 
com plain ts o f  part o f  petitioners w ho w ere acquitted  during their trials 
respectively fo r the reason that it cannot be ascertained the relevance 
o f  the contested  provision to the underlying cases.

Background o f  the Case

The petitioners w ere prosecuted and being tried fo r v io lating A rticle 
65 Section 1 Item 2 (hereinafter, "Instant P rovision") o f  the form er 
A ct on Prom otion o f  Inform ation and C om m unications N etw ork 
U tilization and Inform ation Protection. Etc. (hereinafter, the "form er 
Inform ation and C om m unications N etw ork A ct") by d istributing and 

openly d isplaying obscene m aterials on internet portals and m obile 
com m unication services. D uring their trials w ere pending, petitioners 
filed m otions for their court's request for the constitutional review  o f 
the Instant Provision. A s the m otions w ere denied, how ever, the 

petitioners respectively filed these constitutional com plain ts w ith the 
C onstitu tional C ourt, arguing that the Instant Provision violates the rule 
o f  clarity  and rule against excessive restriction , etc. from  N ovem ber
15. 2006. M eanw hile, som e o f  the petitioners were ruled not guilty  o f 
v iolating the Instant Provision at their o rdinary  courts respectively.

Provision  at issue



14. B an on  In ternet D istribu tion  o f  O bscene M aterials Case

Form er A ct on Prom otion o f  Inform ation and C om m unications 
N etw ork U tilization and Inform ation Protection, E tc.(revised by Act 
No. 6360 Jan. 16. 2001 but before revised by A ct No. 8289 Jan. 26. 

2007)
A rticle 65 (Punishm ent) Section 1 Item 2
A ny person w ho has d istributed, sold, rented, o r openly displayed 

lascivious codes, letters, sounds, v isuals, or film s through inform ation 
and com m unications netw ork shall be punished by im prisonm ent w ith 

prison labor for not m ore than 1 year o r by a fine no t exceeding  10 
m illion won (hereinafter, the "Provision").

Sum m aiy o f  the D ecision

In a  unanim ous vote, the C onstitutional C ourt ru led the Instant 
P rovision constitu tional, reasoning that the Instant Provision does not 
contrad ict the rule o f  clarity and prohibition  o f  excessive restriction. 
A t the sam e tim e, in a 6 to 3 vote, the C ourt also overruled  its 
p recedent that an "obscene" expression in its strict sense is not
protected under A rticle 21 o f  the C onstitu tion  that ensures freedom  o f 

speech and the press (9 5 H u n -K al6 , April 30, 1998) according to the 

fo llow ing reasons.

1. Court Opinion

I f  an "obscene expression" is interpreted to be ou tside the boundary 
o f  freedom  o f  speech protected by the C onstitu tion , it will not only
be im possible to conduct a constitutional review  o f  an obscene
expression in accordance w ith basic constitu tional princip les for 
restriction on freedom  o f  speech, such as the ru le o f  clarity  and ban 
on censorship , but also be d ifficult to apply constitutional basic 
principles for restriction on fundam ental rights, such as statutory 
restriction and the rule against excessive restriction. As a result, it

becom es also im possible to control every obscene expression through 
prelim inary censorship  and, in case o f  no such prior censorship , to 
im pose crim inal punishm ent, to ban possession o f  obscene m aterials
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w ithout the purpose o f  d istribution, o r to unlaw fully im pose 
disadvantage on obscene publications. In the end, it cannot be 
overlooked that obscene expressions are h ighly likely to be denied 
even the m inim um  constitutional protection.

Therefore, it should be interpreted that, obscene expressions are also 
entitled  to the protection o f  freedom  o f  speech under A rticle 21 o f  the 
C onstitu tion, except that they can be regulated fo r the purpose o f 

ensuring national safety, public law and order o r public w elfare 
pursuant to A rticle 37 Section 2 o f  the C onstitution. A s the obscenity 
specified  in the Provision should thus be protected by A rticle 21 o f 
the C onstitu tion that guarantees the freedom  o f  speech and press, the 
C onstitutional Court has com e to overrule its fo rm er judgm en t that 
obscene expressions are not to be protected as freedom  o f  speech 
under A rticle 21 o f  the C onstitu tion (10-1 K CCR 327, 340-341, 
9 5 H u n -K al6 , April 30, 1998).

The "obscenity" in the Instant Provision may have room  for m ore 
specificity , but it can  be considered to provide, in its current form , 
offenders and law enforcem ent officials w ith appropriate standards for 

review  o r in terpretation and exclude arbitrary in terpretation and 
execution o f  law as regards w hich expression is "obscene". In this 
sense, "obscenity" in the Instant Provision does not contradict the rule 
o f  clarity. Even if  obscene expressions are subject to constitutional 
protection o f  freedom  o f  speech and thus im posing heavy crim inal 
punishm ent on acts such as d istribution o f  obscene m aterials and 
inform ation m ay som ew hat restrict the said fundam ental rights, this 
restriction is necessary for public w elfare. T herefore, the Instant 
Provision hardly contradicts the rule against excessive restriction under 
A rticle 37 Section 2 o f  the C onstitution.

2. Concurring Opinion o f  Three Justices

D eterm ining the inherent boundary o f  protection fo r fundam ental 
rights under the law  is significant as the first step o f  a constitutional 
review . It is evident that not all o f  the problem atic expressions o f 
every case can be protected as part o f  the freedom  o f  speech, so 
discussion on the scope o f  freedom  o f  speech to be protected becom es 
an essential prerequisite fo r a constitu tional review  o f  freedom  o f
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14. B an  o n  In te rne t D istribu tion  o f  O bscene M aterials Case

speech.
As A rticle 31 Section 4 o f  the C onstitu tion specifies the 

constitutional lim itation to freedom  o f  speech, expressions that exceed 
the lim itation are not protected by the C onstitu tion as part o f  the 
freedom  o f  speech. W hether such obscene expressions are to be 
recognized as part o f  freedom  o f  speech is a m atter determ ined by 
how the review  standard for obscenity  as a norm ative concept is 

established.
T he concept o f  "obscenity" in the Instant Provision is "obscenity" in 

the strict sense o f  the te rm -in d e c en t and blunt sexual expression that 
distorts hum an dignity  or personality , that solely appeals to sexual 
interest, and that overall has no literary, artistic, scientific o r political 
values. In this context, such obscene expressions are sexual 
expressions sim ilar to o r m ore harm ful than "obscenity" not considered 
by the U .S. Suprem e Court to be part o f  rights protected  under the 
First A m endm ent o f  the U .S. C onstitu tion o r "hardcore pornography" 
defined in the G erm an crim inal law. Therefore, obscene expressions in 
their strict sense exceeds the lim itation allow ed by A rticle 21 Section 
4  o f  the C onstitu tion  and therefore are not protected by A rticle 21 
Section 1 o f  the C onstitu tion that ensures freedom  o f  speech.

T he concept o f  "obscenity" in the Instant Provision at least offers 
an appropriate guideline for offenders and law enforcem ent officers, 

and im plication o f  the term  hardly varies w ith individual preference o f  
the com petent enforcem ent authority. T he Instant Provision, therefore, 
does not contradict the rule o f  clarity.

M eanw hile, because "obscenity" in its strict sense is not 
constitutionally  protected as part o f  freedom  o f  speech, there is no 
need for review  o f  w hether the Instant Provision that penalizes 
distribution o f  obscene m aterials through inform ation and com m unication 
netw ork violates the rule against excessive restriction in regulating the 

freedom  o f  speech and press.
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15. Advance Report Duty for Outdoor Assembly Case 
[578 K CCR 21-1 B. 2007H un-B a22, M ay 28, 2009]

In this case, the C onstitutional C ourt held that the A ssem bly and 

D em onstration A ct, A rticle 6  (1) is not against the rule o f  clarity  and 
does not infringe on the freedom  o f  assem bly by not v iolating the 
rule against excessive restriction when it m andates advance report duty 
for ou tdoor assem bly. A lso, the Act, A rticle 19 (2) does not violate 
the rule o f  clarity by exercising  legislative d iscretion on crim inal 
punishm ent and therefore is not against the Constitution.

Background o f  the Case

The C onstitution, A rticle 21 (2) guarantees the freedom  o f  assem bly 

by prescribing that 'licensing o f  assem bly shall no t be perm itted '. The 
form er A ssem bly and D em onstration A ct (revised by Act No. 7123 on 
January  29, 2004 and before revised by Act No. 8424 on M ay 11, 
2007. H ereinafter, referred  to as "form er A D A ") defines that "outdoor 

assem bly" is the assem bly o f  people at place w here there is no ceiling 
or walls (Item  1 o f  A rticle 2 ( 1 ) ,  hereinafter as "definition provision"). 

Further, the form er A D A  m andates that the organizer o f  an outdoor 
assem bly to report to the com peten t police departm ent in the area 
betw een 720  hours and 48 hours prior to the scheduled assem bly (the 
part regarding outdoor assem bly o f  A rticle 6 (1), hereinafter as "report 
provision"). T hose w ho hold an assem bly w ithout a report will be 
penalized w ith no m ore than tw o years o f  im prisonm ent o r no m ore 
than tw o m illion won o f  fine (the form er A D A . the part regarding 
A rticle 6 ( I )  in A rticle 19 (2), hereinafter as "penalty provision").

Petitioner w as indicted for having an assem bly w ithout report. 
D uring the trial, petitioner filed a m otion to request for the 
constitutional review  o f  "report provision" and "penalty provision" 
claim ing that these unconstitutional provisions infringe upon petitioner's 

freedom  o f  assem bly. A fter the m otion being denied, petitioner filed 
the instant constitutional com plain t w ith this Court.

The Provisions at Issue



15. A dvance R eport D uty fo r  O u td o o r A ssem bly Case

A ssem bly and D em onstration Act (before w holly revised by A ct No. 

8424 on M ay 11, 2007)
A rticle 2 (D efinitions)

For the purpose o f  this Act, the defin itions o f  term s shall be as 
follows:

1. The term  "outdoor assem bly" m eans an assem bly at a place 
w here there is no ceiling or all sides are no t closed;

A rticle 6 (Report, etc. on O utdoor A ssem bly and D em onstration)
(1) A ny person w ho desires to hold an outdoor assem bly or 

dem onstration shall subm it to the superin tendent o f  the com petent 
police station, forty-eight hours before the assem bly or dem onstration 
is held, a report stating the object, date, tim e (including the required 
hours) and place o f  the assem bly or dem onstration; the nam e, address 
o f  occupation o f  the prom oter (including the representative in the case 
o f  an organization); the person responsible fo r liaison and the order 
keeper; the nam e, address, occupation and subject o f  speech o f  the 

speaker; the organizations expected to participate therein; the estim ated 
num ber o f  participants, and the m ethod o f  dem onstration  (including the 
course and route m ap): P rovided, That if  the assem bly  or 
dem onstration is under the ju risd iction  o f  tw o or m ore police stations, 
it shall be agency subm itted to the com m issioner o f  the com petent 
local police agency, and if the dem onstration is under the ju risd iction  
o f  tw o or m ore local police agencies, it shall be subm itted to the 
com m issioner o f  the com petent local police agency having the 
ju risd iction  over the place w here it is held.

A rticle 19 (Penal Provisions)
(2) A ny person w ho violates the provisions o f  A rticle 5 (1) or 6

(1), o r w ho sponsors an assem bly or dem onstration  against w hich a 

notice on prohibition  has been issued under A rticle 8 above shall be 

punished by im prisonm ent for not m ore than tw o years, o r a fine not 
exceeding tw o m illion won.

Sum m aiy o f  the D ecision

T he C onstitutional C ourt held that "report provision" is not against
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i m

the C onstitution in a 7 (constitutional) to 1 (incom patib le w ith the 
C onstitu tion) vote (one Justice  w ithdrew ). T he Court also held that 
"penalty provision" is not against the C onstitu tion in a 6 
(constitu tional) to 2 (unconstitutional) vote (one Justice w ithdrew ).

1. R eview  on Report Provision

A . Court Opinion

(1) W hether it is against the rule o f  clarity

W hile the form er A D A  defines that "outdoor assem bly" is the 
assem bly o f  people at place w here there is no ceiling  o r w alls, it 
does not define "assem bly" itself. In general, assem bly is the 
tem porary  gathering o f  people at a certain place w ith a specific 

agenda. T he com m on purpose o f  the assem bly is 'form ation o f  inner 
tie'. A reasonable person w ith com m on legal aw areness w ould infer 
the m eaning o f  'assem bly ' from  the above m entioned explanation. For 
this reason, we find that the definition o f  'assem bly ' is not unclear 
and "report provision" is not against the ru le o f  clarity.

(2) W hether it violates the freedom  o f  assem bly

G enerally , in its principle, the A ssem bly and D em onstration  Act 
guarantees ou tdoor assem bly and dem onstration as far as it is properly 
reported. T herefore, advance report for ou tdoor assem bly cannot be 
construed as advance perm it w hich is prohibited  under the 

C onstitution, A rticle 21 (2). A dvance report fo r ou tdoor assem bly is 
enacted in order to ensure peaceful and effective assem bly and to 
protect public safety w ith legitim ate legislative purpose. Further, it 
in tends to increase the com m unication and cooperation betw een the 
o rganizer o f  an assem bly and relevant adm inistrative agency through 

advance report and therefore is deem ed to be a proper m easure to 
im plem ent these goals. A requirem ent for inform ation and schedule o f 
an assem bly is not excessive to m ake the report im possible and 
therefore not against the principle o f  the least restrictive m eans. 
Further, report provision satisfies the balancing test betw een the
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restricted private interest from  inconvenience incurred by the organizer 
o f  an assem bly and the protected public interest. F o r this reason, the 
report provision neither infringes upon the freedom  o f  assem bly nor 
violates the principle o f  no excessive restriction.

B. Incompatibility Opinion o f  One Justice

The instant "report provision" is against the C onstitu tion , A rticle 37
(2). It m andates the duty o f  report only because an assem bly is held 
outside w ithout questioning w hether it m ay threaten public safety, 
w hether it is to be held in a  public place, o r w hether it is a 
spontaneous o r an em ergency one. N evertheless, I hold it is 
incom patible w ith the C onstitu tion because it is the w ork o f  the 
legislature to repeal the unconstitutional portion o f  a law  and to enact 

a new constitutional provision.

2. Review  on Penalty Provision

A . Court Opinion

(1) W hether it violates the rule o f  clarity

As we found in the A rticle 6  (1), the definition o f  'assem bly1 is not
unclear and, therefore, "penalty provision" to regulate the organ izer o f
an unreported assem bly is not against the rule o f  clarity.

(2) A dm inistrative discretion

Several issues arise on this subject: 1) w hether the v iolation o f  an 
adm inistrative rule should be treated as the v iolation o f  the 

adm inistrative goal and the public interest w hich is serious enough to 
be regulated w ith adm inistrative penalty; and 2) how  the sentencing 
guideline should be set under w hat category, if  the adm inistrative 
penalty is assessed. U nreported  outdoor assem bly has the high 
probability  to threaten the adm inistrative goal and the public interest. 
Therefore, penalty  provision does not infringe on the freedom  o f
assem bly w hen it allow s adm inistrative penalty fo r the violation o f
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law. Further, the penalty  is not excessive as we find it is not out o f  
lim it o f  law m aker's d iscretion  and does not change report regulation to 
perm it regulation.

2. Unconstitutional Opinion o f  Two Justices

The report obligation for assem bly is a sim ple adm inistrative 
m easure for the purpose o f  cooperation. T his type o f  cooperative duty 
is sufficiently  regulated w ith adm inistrative sanction such as fines. 
N evertheless, penalty  provision enforces this adm inistrative duty with 
penalty o f  im prisonm ent and therefore causes chilling effects on the 
constitu tional freedom  o f  assem bly. Penalty provision change report 
system  to perm it (license) system  w hich is contrary  to the original 
purpose o f  the report system . Further, the penalty  provision treats the 
v io lator o f  this provision sam e as the organizers o f  v io lent assem bly 

and dem onstration w hich are prohibited  under the A ssem bly and 
D em onstration A ct. T his treatm ent exceeds the lim it o f  the state's 
punishm ent pow er in a governm ent by the rule o f  law because it 
im poses the sam e penalty for the violation with that o f  a totally 
different violation in infringem ent o f  interest. For this reason, penalty 
provision im poses such excessive punishm ent for the v iolation and 
therefore it is against the C onstitution.



16. Standard K orean Language Case

[21-1(B) KCCR 746, 2006Hun-M a618, May 28, 2009]

R egarding the constitutional com plaint against Part 1, C hapter 1, 
C lause 1 o f  the S tandard Language R egulation w hich stipulates the 
standard K orean be the "m odem  Seoul vernacular w idely used by 
civilized people", the C onstitutional C ourt unanim ously delivered  an 
opinion o f  dism issal on the grounds that there is no exercise  o f 
governm ental pow er. R egarding the provisions o f  the F ram ew ork  Act 
on the N ational Language w hich m andates public docum ents and 
textbooks to be w ritten in the standard language, the constitutional 
com plain t w as denied  on the grounds that the provisions cannot be 
regarded infringing on the basic rights.

Background o f  the Case

C om plainants are elem entary , m iddle and high school students and 
paren ts all over the country and people w ho m ake out public 
docum ents, w orking fo r public institutions including state organs. Part 
1, C hapter 1, C lause I o f  the S tandard L anguage R egulation stipulates 
the standard K orean be the "m odem  Seoul vernacular w idely used by 
civ ilized  people" (hereinafter, the standard K orean language provision). 
A rticle 14, Section 1 o f  the Fram ew ork A ct on the N ational Language 
m andates public docum ents to be w ritten fo llow ing the S tandard 
Language R egulation and A rticle 18 o f the F ram ew ork A ct on the 
N ational Language stipulates the standard K orean language be used in 
com piling, authorizing o r approving textbooks (hereinafter, com bined 

the tw o provisions o f  F ram ew ork Act on the N ational Language 

referred to as the "Instant Provisions") T he com plainants filed this 
constitutional com plaint on M ay 23, 2006, arguing that the standard 
K orean language provision and the Instant Provisions infringe on their 
right to happiness, equality  and education.

Provisions at Issue

Standard Language R egulation
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A rticle 1. S tandard K orean is the m odern Seoul vernacular w idely 
used by civ ilized  people.

Fom er Fram ew ork A ct on the N ational L anguage(before revised by 
A ct No. 8852, On February 29, 2008)

A rticle 14 (w riting public docum ents)

CD Public docum ents shall be w ritten in K orean fo llow ing the 
S tandard Language Regulation. Provided that C hinese letter o r o ther 
foreign letter m ay be used in the parenthesis according to the 
Presidential decree.

(D O thers necessary in w riting K orean in the Public docum ents will 
be stipulated in the Presidential decree.

A rticle 18 (observation o f  standard regulation in textbooks) M inistry 
o f  Education and H um an R esource D evelopm ent shall observe the 

standard regulation in com piling, authorizing or approving textbooks 
prescribed in A rticle 29 o f  A ct on E lem entary  and M iddle Education, 
and can consult w ith the M inistry  o f  C ulture and S ightseeing if 
necessary.

Sunim aiy o f  the D ecision

The C onstitu tional Court unanim ously  d ism issed this com plaint 
regarding the standard K orean language provision and denied it 
regarding the Instant Provisions in a 7 to 2 vote. The sum m ary o f  the 
decision is as follows:

1. Court Opinion

A. Standard Korean Language Provision

The standard K orean language provision defines the m odem  Seoul 
vernacular, w hich is w idely used by civ ilized people in the 
m etropolitan area, as the standard language o f  Korea. This provision 
w hich m erely provides a definition o f  standard language does not have 
any legal effect in itself. As it neither denies or lim its the
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com plainants' rights and freedom  nor im poses duties on them , it does 
not have effect on the com plainants' legal status. T herefore, w e cannot 
say that there is possibility  o r danger fo r the standard K orean 
language provision to infringe on the basic rights.

B. Instant Provisions

C onsidering the citizens' expectation on uniform ity  o f  language used 
to draft public docum ents by public institu tions and the possible 
confusion and d isorder in com m unication caused by using non
standardized d ialects in drafting public docum ents, the rule on public 

docum ents prescribed in the Instant P rovisions is indispensable.
R egarding the rule on textbook in the Instant Provisions, i f  the 

language used to w rite textbook differs by region, students living in 
areas w here distinctive provincial d ialects are used m ay lose

opportunity  to learn the standard K orean, w hich w ould end  up
negatively affecting com m unication am ong m em bers o f  the country. 
T herefore, the Instant P rovisions are necessary fo r public interest.

The provisions o f  Fram ew ork A ct on the N ational Language 
stipulate the scope o f  standard language according to the standard 
K orean language provision. G iven the fo llow ing facts such as Seoul 
has the deepest historical and cultural significances, the city  signifies 
the nation 's geographic center, the Seoul vernacular is used by the 
m ost num ber o f  people and m any o ther factors, and designating the 
Seoul vernacular as the standard K orean language cannot be seen as a 
violation o f  fundam ental rights. A lso, as there are m any different 
branches even w ithin the Seoul vernacular, it is logical to set the
language used by civilized people as the standard language.

The S tandard Language R egulation, w hich was enacted in 1988 after 

collecting opinions o f  specialists through various channels such as the 
N ational L anguage D eliberation C ouncil from  the 1970s, is the fru it o f 
the endeavor o f  num erous specialists in K orean language. T herefore, 
judicial review  on the content o f  the standard  K orean language 
provision should be conducted very cautiously.

In conclusion, we think the Instant P rovisions are not in violation o f  
the rule against excessive restriction and therefore, not in violation o f 

the C onstitution.
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2. Dissenting Opinion o f  Two Justices (Opinion o f  Unconstitutionality)

D esignating a specific dialect as a standard language may cause 

considerable inconvenience and difficulties to those w ho use other 
dialects than the standard language. Today, the d ifferences am ong 
various d ialects used in our country has dw indled dow n to the extent 

that people from  all d ifferent parts o f  the country seldom  have 
difficulties in com m unicating w ith each other. A gainst this backdrop, 

strict adherence to the old standard  for standard language may ham per 
the developm ent o f  the standard language, and further the developm ent 
o f  K orean language itself.

Each local language o ther than Seoul vernacular is not only a 
product o f  history, culture and spirit o f  people living in the area but 
also our cultural heritage as a w hole inherited over the long haul. 
C onsidering such local languages can be the m ost appropriate m eans 

to convey and express em otion and sentim ent o f  the w hole people in 
our country as well as the local people using the dialects, exclusion 
o f  those local languages from  the scope o f  standard language, which 
may m ake the local people feel culturally  deprived, does not seem 
proper.

The standard that defines the m odern Seoul vernacular as the 
standard K orean language is too narrow  and rigid to facilitate 
com m unication am ong people, and can be a hindrance to cultural 
integration o f  our country. Therefore, this standard cannot be a 
reasonable norm  to restrict the basic rights o f  people not living in 
Seoul.

The Instant P rovisions w hich confine the scope o f  standard language 
only to the Seoul vernacular and m andate public docum ents and 
textbooks to be w ritten in the standard language infringe on the 
people 's right to pursue happiness in term s o f  using language, thereby 
violating the C onstitution.
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17. W artime R einforcem ent M ilitary Practice o f  2007 Case

[21-2(B) KCCR 769, 2007Hun-M a369, May 28, 2009)

C onstitutional C ourt held that a constitutional com plain t is not 
justic iab le  because "the right to peaceful livelihood" cannot be found 
to be a constitu tionally  guaranteed basic right w hile the com plainant 
claim s that citizens' "right to peaceful livelihood" w as infringed by 

'P resident's decision fo r m ilitary practice'.

B ackground o f  the Case

In M arch 2007, President, as a com m ander-in-chief, decided to start 
a K orea-U .S. jo in t m ilitary practice nam ed "R eception, Staging, 
O nw ard M ovem ent, and Integration practice o f  2007" (hereinafter, 
"M ilitary Practice"). C om plainants filed this constitutional com plaint 

claim ing that their constitu tionally  guaranteed rights to peaceful 
livelihood w ere infringed.

Subject M atter o f  R eview

Subject m atter o f  this case is w hether the President's decision about 
the M ilitary Practice infringes upon com plainants' right to peaceful 

livelihood.

Sum m ary o f  the O pinion

In a 6 to 3 vote, C onstitutional C ourt d ism issed  the com plain t based 
on the finding that "w hile the right to peaceful livelihood is the legal 
basis o f  the this com plaint, it is not a constitu tionally  guaranteed basic 
right because the peace is an absolute concept as the spirit and the 
goal o f  the C onstitu tion and, therefore, this com plaint prem ised by the 
infringem ent o f  the right to peaceful livelihood is not justic iab le  and 
should be dism issed". M eanw hile, T hree Justices rendered a concurring 
opinion saying that "although the right to peaceful livelihood is not an 
enum erated constitutional right, it is still considered  as a concrete
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right, and, yet, we dism iss this com plaint because this com plain t is 
w ithout the possibility  o f  the infringem ent o f  the right to peaceful 
livelihood and therefore is not justic iab le .

1. Court Opinion

T he C onstitu tion , in its goal and spirit, opposes aggression, aim s for 
peaceful reunification and m akes efforts to m aintain the w orld peace. 
A country has an undeniable duty to m ake sure that citizens live with 
peace free from  the threat o f  w ar and terror and enjoy a m axim um  
capacity  o f  constitu tionally  guaranteed basic rights w hile preserving 
hum an d ignity  and value. D espite pacifism  is the goal and spirit o f 
the C onstitution, how ever, it does not d irectly  create citizen 's 

individual right to peaceful livelihood. In order to acknow ledge a basic 
right not enum erated  in the C onstitu tion , first, we should find the 
special need for the right. A dditionally , the scope o f  the right (scope 
o f  protection) should be com parably  clear so that the right retains the 
pow er to dem and its contents, as its concrete substance, from 
subjected person. Finally, it should be the concrete right o f  which 
legal resort can be sought through a court proceeding in case o f
violation.

In this case, how ever, the notion o f  peace is nothing but an 
absolute concept because it is the spirit and the goal o f  the 
C onstitu tion by nature. W hat may be the substances o f  the right to 
peaceful livelihood are: 1) "the right not to be drafted for a w ar o f 
aggression"; and 2) "the right to seek to cease the exercise o f 
governm ental pow er w hich creates a great am ount o f  threat by being 
used for w ar preparation such as m ilitary practice for a w ar o f 

aggression, building a m ilitary base and m anufacturing/im porting  the 
w eapon o f  destruction. Yet, it is d ifficult to d ifferentiate an aggressive 
w ar from  a defensive one. In fact, w hether a w ar is aggressive is

highly a political question w hich the Judiciary  should reserve its
pow er o f  review  on. Further, 'the right to peaceful livelihood', in its 
orig in  o f  concept, cannot be construed as an individual concrete right 
w hich leads to 'the right to dem and not to be drafted for an

aggressive w ar and to have a peaceful livelihood'.
For this reason, the right to peaceful livelihood is not a
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constitu tionally  guaranteed basic right and, therefore, this com plain t 

prem ised by the infringem ent o f  right to peaceful livelihood is not 
justic iab le  w ithout the need for the further review .

2. Concurring Opinion o f  Three Justices

The basic rights o f  c itizens exist contingent upon the existence o f  a 
country and its basic orders o f  liberal dem ocracy. Even for the 
citizens' basic rights, it is unavoidable to conduct a w ar and other 
m ilitary operation to protect land and citizens and to defend liberal 
dem ocracy. Therefore, a country is allow ed to: 1) im pose the m ilitary 
duty on its citizens; 2) organize and m aintain m ilitary force; and 3) 
conduct m ilitary practices for the above m entioned purpose. Y et, a 
country is not allow ed to dem and citizens to jo in  a w ar o f  aggression 
w hich destroys the w orld peace because it defeats the abovem entioned 

purpose. D rafting people for a w ar and leaving them  under the threat 
o f  terror are against the duty o f  a country prescribed in the A rticle 10 
o f  the C onstitu tion  because the freedom  from  an aggressive war, terror 
and m ilitary operation is the basic prem ises to m aterialize hum an 
dignity  and value and to pursue happiness. Therefore, citizens have the 
right to dem and peaceful livelihood free from  the draft o f  an 
aggressive w ar and the threat o f  terror. T his right, although not 
enum erated in the C onstitu tion , is a constitu tionally  guaranteed basic 
right. It is a concrete right w hich can be sought in a country.

N evertheless, w e do not find that "M ilitary Practice" in this case 
can possibly infringe upon citizens right to peaceful livelihood. This 
com plain t fails to state the possib ility  o f  infringem ent o f  basic rights 

and therefore lacks the justic iab ility . For this reason, w e dism iss this 
com plaint.
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18. Partia l C redit on  P retrial D etention Case

[784 KCCR 21-1 (B), 2007Hun-Ba25, June 25, 2009]

The C onstitu tional C ourt held unconstitutional the provision o f
C rim inal Act that allow s partial credit on pretrial detention based on 
the finding that the provision infringes on the freedom  o f  body by 
v iolating the constitutional principle o f  the presum ption o f  innocence 

and due process. H ow ever, the C onstitutional C ourt decided it is not 
unconstitutional that the relating penalty provision o f  A ggravated
Sexual A ssault and Robbery w hich is in the sam e level w ith that o f 
the A ggravated Robbery and Rape.

Background o f  the Case

The petitioner w as sentenced to five years o f  im prisonm ent for 
aggravated  sexual assault and robbery under the A rticle 5, Section 2 
o f  the ‘Sexual C rim es and Protection o f  V ictim s A ct’ (revised by Act 
No. 5343 on A ugust 22, 1997, hereinafter, the “penalty  provision”). 
Subsequently , the conviction w as affirm ed by higher courts. Theses 
courts, how ever, gave only a  partial credit on pretrial to the petitioner
under the A rticle 57, Section 1 o f  the Crim inal Act (hereinafter, the
“pretrial credit provision”). C laim ing both the penalty provision and 
the “pretrial credit provision” unconstitu tional, petitioner filed a m otion 
to request for adjudication  on the constitu tionality  o f  those provisions 
in an appellate court. W hen the said m otion w as denied, the petitioner 
filed this constitu tional com plain t to this Court.

Provisions at Issue

A ct on the Punishm ent o f  Sexual C rim es and Protection o f  V ictim s 
(revised by A ct No. 5343 on A ugust 22, 1997), A rticle 5 (Special 
Robbery and Rape)

(1) If  a person w ho has com m itted  the crim e as prescribed in 
A rticle 334 o r 342 (lim ited to attem pted crim es o f  A rticle 334) o f  the 
Crim inal A ct, com m its the crim e as prescribed in A rticle 297 through 
299 o f  the said A ct, he shall be punished by capital punishm ent, or
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im prisonm ent fo r life o r not less than ten years.
T he Crim inal A ct, A rticle 57 (Inclusion o f  N um ber o f  D ays o f 

C onfinem ent before Im position o f  Sentence)
(1) The num ber o f  days o f  confinem ent before  im position o f 

sentence shall be included in w hole o r in part to the period o f  lim ited
im prisonm ent, o r lim ited im prisonm ent w ithout prison labor, o r lockup

at w orkhouse in respect to a fine o r m inor fine, o r detention.

Sum m aiy o f  the D ecision

The Constitutional C ourt held that “pretrial credit provision” is against 
the C onstitution in an 8 to 1 vote. How ever, the Court held that

“penalty provision" is not against the C onstitution in a 7 to 2 vote.

1. Pretrial credit provision

A. C ourt O p in ion  (U n con stitu tion a l)
A rticle 57 (1) o f  the Crim inal A ct allow s a  ju d g e ’s d iscretion o f  

g iving a defendant a partial credit on pretrial detention. A judge 
exercises this discretion in order to prevent intentional and
unreasonable delay o f  a proceeding by a defendant. T he exercise  o f 
the discretion is intended to increase the effectiveness o f  a crim inal
proceeding and to decrease o f  the caseload o f  appellate courts by
deterring  frivolous appeals. H ow ever, it should be noted  that a legal 

proceeding for a defendant in custody is allow ed as an exception  to 
the principle o f  “out-of-custody investigation" w hich is stem m ing from
the principle o f  presum ption o f  innocence. In this case, how ever, the
partial pretrial credit operates as a special application o f  the said 
exception and seriously infringes on the freedom  o f  body w hich is the 

m ost essential basic right.
Further, “pretrial credit provision" cannot be a proper m easure to 

achieve the legislative intent o f  deterring  appeals and preventing 
frivolous appeals if  it is applied after the notice o f  appeal is filed. 
Instead, it obstructs a crim inal defendant’s right to trial and an appeal 
under the pretext o f  preventing frivolous appeals. A dditionally , if the 
law  allow s the selective application o f  the pretrial credit in case o f
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the intentional delay o f  a legal p roceeding and the frivolous appeal by 
a defendant in custody, it v io lates the principle o f  due process and the 
presum ption o f  innocence because it turns out punishing the m anner o f 
a litigation w hich is not subject to a crim inal penalty.

U nder the principle o f  presum ption o f  innocence, a crim inal 
defendant shall not be m istreated  as a guilty  person before a 
conviction is entered and thus shall not be m aterially and im m aterially 
disadvantaged in dealing w ith legal and factual issues. Particularly, 

pretrial detention is sam e as serving tim e w ith the restriction o f  
freedom  to a crim inal defendant w hose freedom  o f  body is infringed. 

Therefore, pretrial credit should be given w ithout exception under the 
principle o f  hum an rights and equality. H ow ever, “pretrial credit 
provision” does not faithfully reflect the nature o f  pretrial detention 
and allow s a ju d g e  to be able to g ive only partial pretrial credit to a 
crim inal defendant. In this regard, “pretrial credit provision” violates 
the constitutional p rincip le o f  presum ption o f  innocence and due 
process. T herefore, it is found unconstitutional.

B. Concurring Opinion o f  one Justice
If a law does not guarantee a full pretrial credit w hile restricting  a 

c itizen 's  freedom  o f  body in exercising a sta te ’s pow er to punish 
crim inals, the law does not com ply w ith the C onstitution, A rticle 37

(2), w hich prescribes a necessary and m inim al am ount o f  basic rights 
shall be restricted. T he instant “pretrial credit provision” does not 
provide any legal basis to allow  partial pretrial credit w ith a ju d g e ’s 
discretion and therefore violates the C onstitu tion , A rticle 37 (2).

C. Dissenting Opinion (Constitutional)
In its legal nature, pretrial detention is the forcible detention o f  a 

suspect o r a defendant during a crim inal procedure and therefore 
should be treated d ifferently  from  post-conviction incarceration which
is the deprivation o f  legal interest by creating  legal effect. Pretrial
detention is exceptionally  m ade w ith a ju d g e ’s w arrant under a proper 
law and a procedure for the purpose o f  investigation and trial w hile 

restricting a person’s freedom  o f  body. It is legally allow ed as the
exception to the principle o f  presum ption o f  innocence and due process.

If  a defendant is found not guilty , the entire days o f  pretrial
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detention are to be com pensated  because those days are regarded as 
dam ages w ithout legal justification . H ow ever, if  a defendant is found 
guilty, pretrial detention credit should be treated d ifferently . Pretrial 
detention satisfies the principle o f  equity  by providing rem edial 
m easures although it constitu tes bodily restriction o f  a defendant in 

securing legal procedure.
Pretrial credit is the area w here the L egisla ture’s ex tensive liberty  o f 

law m aking pow er exists. Therefore, unless the discretionary  pow er o f 
law m aking is palpably  against reasonableness, it cannot be found 

unconstitutional. For this reason, we do not agree w ith the assertion 
that the full credit for pretrial detention w arrants hum an rights. If  the 
C rim inal law, A rticle 57 (1) does not allow  partial pretrial credit, it 
cannot draw  a distinction betw een pretrial detention and post-conviction 
incarceration. Further, it is against crim inal ju stice  to allow  a full 
pretrial detention credit because, in som e cases, a defendant is 
responsible for som e part o f  pretrial detention period. G iven m ixed 
nature o f  pretrial detention, the Crim inal Law , A rticle 57 (1) is 
reasonable under the m axim  o f  equity  as it allow s ju d g e ’s discretion 
to g ive partial pretrial credit by determ ining the necessary tim e fram e 
for a proceeding and the defendan t’s responsibility  for the delay.

B ecause o f  the reasonableness and the justification , the pretrial credit 

provision does not infringe on the freedom  o f  body and therefore does 

not violate the constitutional principle o f  due process and presum ption 
o f  innocence.

2. Penalty provision

A. Court Opinion (Constitutional)
T he penalty provision in this case regulates aggravated robbery  and 

sexual assault for the purpose o f  preventing and eradicating  the sexual 
crim e w hich infringes on the v ic tim 's  property and sexual autonom y 
and further destroys the institution o f  fam ily. The penalty  provision is 

not found severe in view  o f  the nature o f  crim e, the extent o f  the 
responsibility  and its deterrence effect. Law m akers enacted this law to 
block the possibility  o f  the suspension o f  sentence fo r the crim e o f 
sexual assault during aggravate robbery. T his legislative decision does 
not infringe on c o u rt's  sentencing pow er because it is not arbitrary
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under the c ircum stances that the suspension o f  sentence is possib le by 
m itigating factors.

Sexual assault (“it is a more inclusive crime than rape. It includes 
crimes involving offensive sexual contacts even in absence o f forcible 
sexual intercourse”) could be a m ore serious crim e than rape by 
causing m ore severe dam ages on victim s. A n offense o f  a norm al 
sexual assault could be equally or m ore seriously penalized than a 
rapist depending on m otive, c ircum stances and the protected interest o f 
a victim . W hen an offender o f  an aggravated robbery  sexually  assaults 
a victim , the offender is to be treated  no less seriously than a rapist. 
Therefore, the penalty  provision in this case is not found to be an 
arbitrary  legislation and does not violate the principle o f  equality.

B. Dissenting Opinion o f  two Justice (Unconstitutional)
The penalty  provision in the instant case applies the sentencing 

guideline o f  ‘capital punishm ent, lifetim e o r no less than 10 years o f  

prison tim e’ to both sexual assault and rape only because the sexual 
assault is com bined with aggravated robbery.

C om parably , the C rim inal Sexual Act, A rticle 6 (2) prescribes that 
sexual o ffender w ith a w eapon o r group  sexual offenders are penalized 
with no less than three years o f  prison tim e. U nder this Act, the 
penalty  is grossly d ifferent depending on w hether a sexual o ffender 
w ith a w eapon o r group sexual offenders have the intention to com m it 
robbery. W ith respect to the nature o f  crim es, sexual offenders w ithout 
the act o f  robbery  are still a serious crim e and therefore cannot justify  
this disparity o f penalties. Further, the disparity is not reasonable in view 
o f  the seriousness o f crimes and the infringement o f protected interest.

A dditionally , w hen a person m akes an offensive physical contact 
w ithout perm ission, it constitu tes crim inal sexual assau lt w hich, if 
com bined with aggravated robbery, results in aggravated robbery and 
sexual assault subject to the Crim inal Sexual A ssault A ct, A rticle 5
(2). W e do not believe that “aggravated sexual assault and robbery” 
and “aggravated rape and robbery” should be distinguishable in their 
natures and therefore should be regulated differently . Therefore, the 
penalty  provision in this case is w ithout justification  in its sentencing 
guideline and further is against the principle o f  equality  guaranteed by 
the C onstitu tion , A rticle 11.



19. Case on Prohibition o f  Succeeding Local Council Seats Reserved 
fo r  Proportional Representation in the Event o f  Vacancies 
Occurring from  Election Crimes 
[21-1(B) KCCR 850, 2007Hun-M a40, June 25, 2009]

In this case, concerning a provision o f  the Public O fficial Election 
A ct providing that vacancies in the office o f  a proportional 
representation local council m em ber, in principle, should be filled by 
the next elig ib le candidate on the relevant party list except for ones 
arising from  invalidation o f  election due to election crim es, the 
C onstitutional Court held the provision unconstitutional by arguing that 
it infringes on the right o f  the next eligible candidate to hold public 

office and therefore violates the C onstitution.

Background o f  the Case

The com plainant is one o f  the candidates registered on the list o f 
form er People First Party 's proportional representation m em bers o f 
N onsan C ity  C ouncil at the tim e o f  local council m em ber elections 
held on M ay 31, 2006. A s the m em ber-elect lost his post for 
com m itting an election crim e, the com plainant w as entitled to succeed 

the vacant seat. H ow ever, he w as not allow ed to take over the seat 
because the vacancy fell under the stipulated exceptions to succession 
(proviso o f  A rticle 200 Section 2, Public O fficial E lection Act, 
hereinafter the "Instant P rovision"). In response, the com plainant filed 

this constitutional com plaint in this case on January  12, 2007, arguing 
that the Instant Provision violated his right to hold public office, etc. 
The Instant Provision under review  is as follows:

Provisions at Issue

PO EA (revised by Act No. 7681 on A ugust 4, 2005)
A rticle 200 (Special E lection)
(2) If  the office o f  a proportional representation N ational A ssem bly 

m em ber o r a proportional representation  local council m em ber becom es 
vacant, the constituency election com m ission shall decide the person to
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succeed to the seat o f  the vacant m em ber in the order o f  the roll o f 
candidates fo r the proportional representation N ational A ssem bly 
m em bers and fo r the proportional representation  local m em bers o f  the 
political party to w hich the vacant m em ber belonged at the tim e o f  
his election , w ithin 10 days after it receives the notification o f  such 
vacancy: Provided, T hat w here his election  becom es invalidated  as 
provided in A rticle 264, the political party to w hich he belongs is 
d issolved o r a vacant m em ber accrues w ithin 180 days before the date 
on w hich his term  o f  office expires, the sam e shall not apply.

Sum m aiy o f  the D ecis io n

In a vote o f  8 (unconstitu tional) to 1 (constitu tional), the 
C onstitu tional C ourt decided that the Instant Provision violates the 
C onstitu tion according to the fo llow ing reasons.

1. Court Opinion

A. U nder the current proportional representation  election system , 
voters' expression o f  political w ill d irectly  determ ines the num ber o f 
seats o f  proportional representation  local council m em bers allocated  to 
a political party, instead o f  w hich candidate becom es the proportional 
representation local council m em ber. H ow ever, the Instant Provision 
not only  deprives the accountable m em ber-elect o f  h is/her officer for 
com m itting an election crim e, but also denies the succession o f  the 

vacant seat by the next elig ib le candidate o f  the sam e political party 
as the m em ber-elect, resulting  in d isregard ing  and distorting voters' 
political will to allocate a seat o f  a proportional representation  local 
council m em ber to the said party. A lso, since only one proportional 
representation local council m em ber is designated fo r 117 local 
councils o f  G u (district), Si (city), and G un (county), the denial o f  
seat succession m ay, in the extrem e, lead to an absence o f  a 

proportional representation  local council m em ber in m any o f  the G us, 
Sis, and G uns. T here  is a possib ility  that such a consequence may 

also underm ine the significance o f  proportional representation  elections. 
In addition, it is hardly reasonable to address the invalidation o f  the
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Representation in the Event of Vacancies Occurring from Election Crimes

m em ber-elect's election for reasons o f  com m itting an election crim e 
d ifferently  from  general cases o f  vacancies, such as those occurring 
from  resignation or retirem ent. Therefore, the Instant Provision is 
incom patible w ith the principles o f  representative dem ocracy in that it 
may result in disregarding and distorting the intention o f  voters.

B. The exception to succession by the next qualified  candidate for 
the proportional representation  local council m em ber on the roll o f  the 
political party concerned as provided for in the Instant Provision is 
not adm itted due to responsible acts o f  the consequently  d isadvantaged 

political party o r the next elig ib le candidate on the party list, but 
because o f  the election crim e com m itted  by the m em ber-elect w hose 
election has been invalidated. Y et, the Instant Provision does not even 
accuse the party concerned o r the next eligible candidate on the party 
list o f  any o f  their intervention o r involvem ent in the election  crim e. 
W hether the election crim e w as intended to and actually  did affect the 
voting result is not taken into account, either. G iven the current 
political party system , in w hich constituency party  chapters and the 
elem ents constitu ting an election crim e that causes invalidation o f  
e lections have been rem oved and the statutory num ber o f  C ity/D o 
parties is defined as five o r m ore, it does not seem  that our society is 
yet equipped with the conditions to prevent candidates from  

com m itting  election crim es nor to supervise o r control the candidates 
substantially . All considered, the Instant P rovision, by providing a 

d isadvantage against the political party to w hich the m em ber-elect 
belongs or the next elig ib le candidate o f  the party , violates the 
principle o f  liability defin ing that one is liable only for one 's ow n act.

C . Instead o f  help  serving the specific legislative purpose to correct 
voters' d istorted will and ensure fair elections, the Instant Provision, 

draw n by the abstract and vague slogan to create fair environm ent for 
elections solely through strict punishm ent o f  election crim es, nothing 
but leads to d isregard  and distort voters' political will expressed  in the 
proportional representation local m em ber election. Therefore, the Instant 
P rovision hardly fulfills the requirem ent for suitability  o f  m eans. 
A dditionally , the legislative purpose to achieve fair elections through 
prevention o f  election crim es can be served to a certain  extent ju s t
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through various penal Instant P rovisions specifying election crim es and 

by invalidating the election  o f  the m em ber-elect w ho is guilty  o f  an 
election crim e. A t the sam e tim e, the legislative purpose can be also 
served by a less restrictive alternative w hile reflecting voters' will to 
the utm ost. In that sense, the Instant Provision provides an overly 
excessive regulation that is m ore than necessary. Therefore, the Instant 
Provision contradicts the prohibition  against excessive restriction and 
thereby infringes on the com plainant's right to hold public office.

2. Dissenting Opinion o f  One Justice

A . As a m easure to correct voters' will distorted by an election 
crim e com m itted  by the m em ber-elect, the Instant Provision is not 

against the princip les o f  representative dem ocracy. In particular, in 
proportional representation  local council m em ber elections w here, 
unlike in proportional representation  N ational A ssem bly m em ber 

elections, relatively  a sm all num ber o f  m em bers are elected at the 
level o f  the relevant S i/D o and autonom ous G u/Si/G un, it is more 
likely that voters' w ill can be distorted  by the m em ber-elect's 
involvem ent in an election crim e. T his m eans the need fo r prevention 
thereo f is even stronger. Furtherm ore, w hen considering  the directive, 

com prehensive role and function o f  political parties, indispensable 
relationship  betw een political parties and candidates, etc. in elections 
for proportional representation  local council m em bers, the Instant 
Provision bases itse lf on the legislative discretion to help prevent 
unfair e lections by stressing the responsibility  o f  political parties over 
the overall p rocess o f  election cam paigns, including the 
recom m endation and registration o f  candidates. In this case, the 
underly ing rationale is neither w rong nor unfair. Therefore, the Instant 
Provision does not violate the rule that one is liable only fo r one's 
ow n act.

B. T he Instant Provision, by defin ing exceptions to the autom atic 

succession, aim s to im pose responsibilities on political parties more 
strictly  fo r the pu ipose o f  preventing election crim es, so it can serve 
as a su itable m eans to fulfill the legislative purpose to establish  clean 
and fair c lim ate for elections. M oreover, given the directive and
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com prehensive ro le o f  political parties in the election o f  proportional 

representation local council m em bers, it w ould be hardly view ed that 
legislators' decision w as d istinctly  in the w rong o r greatly unfair when 

they transferred the responsibility  o f  the m em ber-elect's election crim e 
to the political parties to w hich the m em ber-elect belongs in order to 
prevent unfair elections. In this sense, it is hardly the case that the 
Instant Provision im poses overly excessive regulations, and it is not 
easy to find a less restrictive m eans to serve the legislative purpose, 
either. Because the exception to succession is only lim ited to cases o f 
invalidation o f  m em ber-elects ' election in the event o f  their 
involvem ent in election crim es, the extent to w hich fundam ental rights 
are restricted is not larger than the public interest intended to  be 

served by the Instant Provision. Therefore, the Instant Provision does 
not involve d istinct transgression o f  the scope o f  legislative discretion 
and therefore does not infringe on the com plainant's right to hold 
public office.
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20. Definition o f  Abduction Victims Case
[21-1(B) KCCR 915, 2008Hun-M a393, June 25, 2009]

A rticle 2 Item  1 o f  the 'A ct on the C om pensation and Support for 
A bduction V ictim s by N orth K orea after the K orean W ar A rm istice 
Agreem ent' prescribes abductees and victim s o f  North K orean abductions 
occurred  after concluding the agreem ent on m ilitary arm istice. The 

C onstitu tional C ourt decided that the said provision does no t infringe 
on the right to equality  and right to pursue happiness o f  the abduction 

victim s by N orth K orea during the K orean W ar.

Background o f  the Case

A ccording to the allegation  o f  the com plainant, w hose father, Kim 
O -d o n g , w as a m em ber o f  the founding N ational A ssem bly and 
abducted by N orth K orea during the K orean W ar. T he com plainant 
filed this constitutional com plain t on M ay 19, 2008, claim ing that the 
right to equality  is infringed by A rticle 2 o f  the 'A ct on the 
C om pensation  and Support for A bduction V ictim s by N orth K orea 
after the K orea W ar A rm istice A greem ent' (hereinafter, the "Instant 
P rovision") that defines abductees as the persons abducted  after the 
K orean W ar A rm istice A greem ent and excludes the abductees or 

abduction victim s prior to the agreem ent out o f  the application o f  the 
law.

Provision at Issue

A ct on the C om pensation  and Support fo r A bduction V ictim s by
N orth K orea after the K orea W ar A rm istice A greem ent

A rticle 2 (definition)
1. A bductee is a K orean w ho entered  into N orth K orea(north o f  the 

M D L, the sam e shall apply below ) from  South K orea(south o f  the
M D L, the sam e shall apply below ) and lived there against his own

will after the K orean W ar A rm istice A greem ent on July 27, 1953.

Sum m aiy o f  the Opinions
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20. D efin ition  o f  A bduction  V ictim s Case

The C onstitutional C ourt held that the Instant Provision does not 
infringe on the right to equality  and the right to pursue happiness o f 
the abduction  victim s during the K orean W an in a 7 (constitutional) 
to 2 (unconstitu tional) vote for the fo llow ing reasons.

1. Court Opinion

A . The Nature o f  this Constitutional Complaint

T he legislature m ay om it a certain  group o f  people from  a 
beneficiary provision o f  statutes as did they in the Instant Provision. 
A constitutional com plain t that requests the extension o f  the applicable 
scope o f  such provisions may appear to be a legislative inaction 
case.H ow ever, the inaction is m erely resulted from  the reflective effect 
o f  the enactm ent o f  a beneficiary provision. The com plainant alleged 
that legislators should have considered the abductees both before and 
after the K orean W ar A rm istice A greem ent under the principle o f 
equality . T hus, this case w ould be not a genuine legislative inaction 
based on the constitu tionally  im posed obligation o f  enactm ent, but a 

quasi legislative inaction that is led by the lim itation o f  the applicable 
scope o f  the beneficiary provision.

B. The Right to Equality

The Instant Provision does not include the abductees by N orth 
K orea during the K orean W ar in the beneficiary group  for the 
follow ing reasons. It is d ifficult to investigate the actual condition o f 
abductions by N orth K orea during the K orean W ar due to the length 

o f  the tim e elapsed, and it is am biguous how  to determ ine w hether it 
w as the abduction by N orth K orea o r not. A bductions occurred  in 
tim e o f  w ar that is an exceptional situation w here the governm ent 
could not exercise its authority , and it m ay raise an equality  issue in 
treatm ent o f  o ther w ar victim s, such as death, injury, or disappearance. 

B ecause it belongs to the legislative d iscretion, the Instant Provision 
w ould be not an arbitrary  d iscrim ination. Therefore, the Instant 
P rovision w ould not infringe on the right to equality  o f  the
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co m p la in an t.

С. The Right to Pursue Happiness

The instant provision states the scope o f  national protection and 
support w ith regard to the victim s o r survivors o f  abductions occurred 
after the K orean W ar A rm istice A greem ent. B ecause it is not related 

to the right to liberty  o r the lim itation o f  the right to liberty, the 
Instant Provision w ould not infringe on the right to pursue happiness 
o f  the com plainant.

2. Dissenting Opinion o f  Two Justices (Unconstitutional)

A rticle 1 (Purpose) o f  the said A ct lim its its applicable scope in the 
abductees by N orth K orea after concluding the K orean W ar A rm istice 
A greem ent. B esides, the said A ct is nam ed as the 'A ct on the 
C om pensation and Support fo r A bduction V ictim s by N orth Korea 
after the K orea W ar A rm istice A greem ent', so that it excludes the 
abductees during the K orean W ar. It suggests that there have been no 
legislative actions w ith regard  to the com pensation  and support fo r the 
victim s o f  N orth K orean abductions before the K orean W ar A rm istice 
A greem ent. T herefore, this case w ould be one o f  genuine legislative 
inaction.

T he perm anent existence o f  the State w ould be one o f  the m ost 

fundam ental spirits o f  the C onstitu tion , and the C itizens should be 
united and fight the enem y fo r the existence o f  the State. W ith the 
consideration o f  this rationale o f  national existence, the com prehensive 
interpretation o f  Pream ble, A rticle 10, A rticle 39, A rticle 30, A rticle 
32 o f  the C onstitu tion indicates the C onstitu tional obligation to enact 
the legislation with regard to the com pensation fo r the abductees by 
N orth K orea during the K orean W ar.

The Legislature has not taken any legislative actions to repatriate or 
com pensate abductees during the K orean W ar despite it has been m ore 
than 50 years since arm istice and we now becom e a m ajor econom ic 
pow er. It could be the neglect o f  the h ighest priority  obligation o f  the 
State and it may lose the national dignity  as an independent state. 

Besides, the abductees by N orth K orea after the K orean W ar



20. D efin ition  o f  A bduction  V ictim s Case

A rm istice A greem ent are com pensated  and supported by the said Act. 
U nder these circum stances, there w ould be no legitim ate reasons o f  
the inaction, from  the perspective o f  the priority  o f  national 

obligations and fairness.
The legislature has not enacted any legislation to com pensate the 

abductees during the K orean W ar for m ore than 50 years despite  the 
C onstitu tion  im posed the duty o f  legislation. It w ould be the 
legislative inaction beyond the scope o f  the legislative discretion, 

therefore, it violates the C onstitution.
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21. Case on  Prohibition o f  Succeeding N ational Assem bly  

M em ber Seats Reserved fo r  Proportional Representation in 

the Event o f  Vacancies O ccurring W ithin 180 D ays Prior 

to  the Term  Expiration D ate

[21-1(B) KCCR 928, 2008H un-M a413, June 25, 2009]

In this case, the C onstitu tional Court ruled that, the provision o f  the 

Public O fficial E lection A ct providing that a vacancy in the seat o f 
the N ational A ssem bly reserved for proportional representation should, 
in principle, be succeeded by the next elig ib le candidate on the roll o f  
proportional representation N ational A ssem bly m em bers but that the 
sam e will not apply to vacancies occurring w ithin 180 days p rio r to 
expiration  o f  term s is against the C onstitu tion, fo r the reason that the 

provision infringed on the next elig ib le candidate 's right to hold public 
office. The C ourt declared the provision incom patible w ith the 
C onstitu tion but ordered its continuous application until legislators 

revise it by D ecem ber 31, 2010.

Background o f  the Case

The com plainants are candidates o f  proportional representation 
N ational A ssem bly m em bers w ho w ere registered  on the list o f  the 
G rand N ational Party at the tim e o f  the 17th N ational A ssem bly 
m em ber elections, and they w ere in the position to succeed the seat at 
the N ational A ssem bly as the three m em ber-elects quit the G N P and 

resigned from  their office. H ow ever, under the new  Public O fficial 
E lection A ct ("PO EA ") revised during the 17th term  o f  the N ational 
A ssem bly, w hich provides that the sam e will not apply in case "a 
vacant m em ber accrues w ithin 180 days before the date on w hich his 
term  o f  office expires, (proviso  in A rticle 200 Section 2, hereinafter 
the "Instant P rovision")", the com plainants becam e unable to succeed 
the seats o f  proportional representation  N ational A ssem bly m em bers. In 
response, the com plainants filed a constitu tional com plain t in this case 

on M ay 27, 2008, arguing that the Instant Provision violated their 
rights to hold public office, etc. T he full text o f  the provision at issue



21. Case on Prohibition of Succeeding National Assembly Member Seats Reserved for 
Proportional Representation in the Event of Vacancies Occurring Within 180 Days Prior to 
the Temi Expiration Date

is as follows:

P rovisions at Issue

PO EA (revised by A ct No. 7681 on A ugust 4, 2005)
A rticle 200 (Special election)

(2) If  the office o f  a proportional representation N ational A ssem bly 
m em ber o r a proportional representation local council m em ber becom es 
vacant, the constituency election com m ission shall decide the person to 
succeed to the seat o f  the vacant m em ber in the order o f  the roll o f 
candidates for the proportional representation  N ational A ssem bly 
m em bers and fo r the proportional representation  local m em bers o f  the 

political party to w hich the vacant m em ber belonged at the tim e o f  
his election, w ithin 10 days after it receives the notification  o f  such 
vacancy: P rovided, T hat w here his election becom es invalidated  as 
provided in A rticle 264, the political party to w hich he belongs is
dissolved o r a vacant m em ber accrues w ithin 180 days before the date
on w hich his term  o f  office expires, the sam e shall not apply.

Sum m aiy o f  the D ecision

In a vote o f  4  (unconstitu tional) to 3 (incom patib le) to 2 
(constitu tional), the C onstitu tional C ourt ruled the Instant Provision 
incom patible w ith the C onstitu tion for the fo llow ing reasons.

1. Court Opinion

A. U nder the current proportional representation election system , 
voters' expression o f  political will d irectly  determ ines the num ber o f 
seats o f  proportional representation m em bers assigned to the entitled
political party, instead o f  w hich candidate will be elected for the seat. 
Yet, the Instant Provision does not allow  fo r au tom atic succession to a 
vacant seat by the next elig ib le candidate on the list o f  the political 
party to w hich the seat belonged in case a vacancy in the seat o f
proportional representation N ational A ssem bly m em bers arising  w ithin 

180 days before a day p rio r to the expiration  o f  the term ,

- 3 1 2  -



^"ssratsr
s
3 "I
i

consequently  disregarding and distorting the political will o f  voters 

w ho intended to grant a seat to the political party in question.
It is also  not reasonable to judge that the case in w hich "a vacant

m em ber accrues w ithin 180 days before the date on w hich his term  o f 
office expires" should be addressed differently  from  o ther general 
cases, given that vacancies in the seat o f  proportional representation 
N ational A ssem bly m em bers are, as opposed to vacancies in National 

A ssem bly m em bers o f  local constituencies, in principle briefly filled 
by elig ib le candidates according to the order o f  the list subm itted by 
the political party in question w ithout by-elections o r re-elections that 
are considerably tim e and m oney consum ing and that it is hardly 
im possible nor very d ifficult for the successor as a m em ber to prepare 
for state affa ir activ ities o r discharge o f  duties w ithin 180 days before
the predecessor's expiration o f  term , etc.

Furtherm ore, if a num ber o f  vacancies arise in the seats o f 
proportional representation N ational A ssem bly m em bers w ithin 180 
days before the day the term  expires, norm al functioning o f  the 
N ational A ssem bly m ay be unjustly restricted. T herefore, the Instant 
Provision is incom patible w ith the principles o f  representative 
dem ocracy, or the basic principles o f  the C onstitu tion, in that it may 
disregard and distort the will o f  voters and hinder norm al functioning 

o f  the N ational A ssem bly.

B. A s review ed earlier, the Instant Provision is incom patible with 
the princip les o f  representative dem ocracy, only resulting in 
unreasonably  disregarding and distorting the political will o f  voters 
expressed through proportional representation  N ational A ssem bly 
m em ber elections. Thus, it hardly m eets the requirem ent fo r the 
suitability  o f  means.

A dditionally , 180 days, w hich am ounts to one eighth o f  the entire 
term  o f  proportional representation N ational A ssem bly m em bers (4 
years), is by no m eans a short period o f  tim e to adm inister state 
affairs, and com plete prohibition on succeeding the vacant seat o f  a 

proportional representation N ational A ssem bly m em ber w ith less than 

180 days left as the rem aining term  is excessive in view  o f  the 
legislative purpose and thus contradicts the principle o f  the least 
restrictive m eans. T herefore, the Instant Provision violates the rule
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21. Case on Prohibition of Succeeding National Assembly Member Seals Reserved for 
Proportional Representation in the Event of Vacancies Occurring Within 180 Days Prior to 
the Temi Expiration Date

against excessive restriction and thereby infringes on the com plainants' 
rights to hold public office.

C. As regards the type o f  the H olding, four Justices contend that 
the Instant Provision has to be ruled unconstitutional since it is 
deem ed neither reasonable nor legitim ate to stipulate an exception to 
succession based on the rem aining term  o f  office, w hereas three 
Justices m aintain  that the Instant Provision, despite its 
unconstitutionality , should be held incom patibility  in due respect for 

the legislative pow er because precisely how  a specific unconstitutional 
portion will be adjusted in a constitutional fashion, in principle, falls 
under the boundary o f  legislators' legislative d iscretion. S ince an 
opinion o f  unconstitutionality  and incom patibility  are the sam e with 
respect to the constitu tionality  o f  a provision itself, the C ourt decides 
to rule the challenged provision incom patible w ith the C onstitu tion, on 
the condition that it rem ains effective until the legislators revises it by 
D ecem ber 31, 2010.

2. Dissenting Opinion o f  Two Justices

The Instant Provision is not d irectly  aim ed at d isadvantaging a 

specific political party o r the next eligible candidate on the list o f  the 

political party. A lso, the total num ber o f  m em bers in the National
A ssem bly is 299, am ong w hom  54 are proportional representation 
m em bers, and the num ber o f  seats reserved fo r proportional
representation w hich may becom e vacant w ithin 180 days before a day 
p rio r to the term expiration date w ould be extrem ely  m inim al.

M eanw hile, the date o f  N ational A ssem bly m em ber elections is, in 
principle, designated  in law as the first W ednesday after 50 days 
before a day prior to term  expiration , so "in case a vacant m em ber 
accrues w ithin 180 days before the date on w hich his term  o f  office 
expires" in effect only a  m onth or so will be rem ained if the year 
end and beginning, election cam paign periods, and post-election days 
during w hich the conduct o f  substantial state affairs is in fact d ifficult 
are excluded. For this reason, it w ould be actually  im possible fo r a
N ational A ssem bly m em ber to discharge his/her regu lar du ties during
that period. A lso, it is stipulated in law that by-elections m ay not be
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held in case less than a year is left before the term  expires when 
there is a vacancy in the seat o f  a N ational A ssem bly m em ber o f  
local constituencies.

All considered, the Instant Provision, by d isallow ing the m erely 
nom inal succession o f  a proportional representation  N ational A ssem bly 

m em ber lim ited to the extent that no specific dam age is done to the 
functioning o f  the N ational A ssem bly, serves as a suitable m eans to 

fulfill the legislative purpose to further develop our political culture. It 
is hardly considered  an unnecessarily  excessive restriction, either. 
Therefore, the Instant Provision is neither against the principles o f 
representative dem ocracy nor infringes on the com plainants' rights to 
hold public office.
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22. Prohibition o f  Establishing Charnel H o m e w ithin the School 

Environm ental Sanitation and  Cleanup Zone Case

[21-1(A) KCCR 46, 2008Hun-Ka2, July 30, 2009]

In this case, the C onstitutional C ourt held that A rticle 6, Section 1, 
Item  3 o f  the School H ealth Act prohibiting  estab lishm ent and 
operation o f  charnel facility  w ithin the school environm ental sanitation 

and cleanup zone is not unconstitutional.

B ackground o f  the Case

On M ay 17, 2005, the C atholic Foundation fo r Property
M anagem ent o f  the A rchdioceses o f  Seoul (hereinafter, the "C atholic 
Foundation") filed an application  to the Head o f  N ow on-G u, Seoul to 
build a charnel house for accom m odating the rem ains o f  as m any as 
3 ,000 dead at the second basem ent o f  the T aerung C atholic C hurch 
located in G ongrung2-D ong, N ow on-G u, Seoul, w hich is ow ned by the 

catholic foundation.
A ccording to A rticle 5 o f  the O ld School H ealth A ct (before revised 

by Act No. 8678, D ecem ber 14, 2007), in o rder to protect health, 
sanitation and environm ent related to study in a  school, the 
superintendent o f  the office o f  education shall establish  the school 
environm ental sanitation and cleanup zone( hereinafter, the "cleanup 
zone") pursuant to the Presidential D ecree. In this case, the school 
environm ental sanitation and cleanup zone shall not exceed 200 m eters 
from  the boundary line o f  a school. A lso, A rticle 6, Section 1, Item 3 
o f  the O ld School H ealth  Act (revised by A ct No. 7700, D ecem ber 
12, 2005, but before revised by Act No. 8678, D ecem ber 14, 2007) 
prohibits establishm ent o f  charnel facility (hereinafter, the "Instant 

Provisions"). O n D ecem ber 7, 2005, the Head o f  the N ow on-G u 
rejected the application on the basis o f  the Instant P rovisions which 
ban establishm ent o f  a charnel house w ithin 200 m eters from  the 
boundary  o f  a school. Follow ing the rejection, in June 2007, the 
C atholic Foundation initiated an adm inistrative litigation for requesting 
cancellation o f  the rejection. W hile review ing the litigation, the Seoul
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A dm inistrative C ourt, sua sponte, requested this constitutional review  
on the Instant Provisions to the C onstitu tional Court

Provisions at Issue

Form er School H ealth A ct (revised by A ct No. 7700 on D ecem ber 
7, 2005, but before revised  by A ct No. 8687 on D ecem ber 14, 2007)

A rticle 6 (A cts Prohibited in School E nvironm ental Sanitation and 
C leanup Zone)

(1) N o one shall conduct any act o r establish any facilities falling 
under any o f  the fo llow ing item s in the school environm ental 
sanitation and cleanup zone.

3. A  slaughterhouse, a crem atorium  o r a charnel facility

Sum m aiy o f  the D ecision

In a 5 to 4  vote, the C onstitutional C ourt held the Instant Provision 
unconstitutional. The sum m ary o f  the decision is as follows:

1. Court Opinion

A . Basic Rights to lie restricted by the Instant Provisions

The Instant P rovisions generally  ban establishm ent and operation o f 
a charnel house w ithin the cleanup zone. The purpose o f  a charnel 
house established by a relig ious organization  is to conduct religious 
functions to honor the m em ory o f  the deceased and pray for them  to 
rest in peace. Preventing a religious organization  from  establishing and 
operating  a charnel house may bring about the problem  o f  restricting 
its freedom  o f  religion.

A lso, preventing an individual o r a clan from  establish ing a charnel 

house for the fam ily m em bers may cause restriction on the right to 
pursue happiness. A lso, for those w ho w ant to operate a charnel house 
as an occupation , the Instant P rovisions m ay restrict their freedom  o f 
occupation , too.
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22. P rohib ition  o f  E stablish ing  C harnel H ouse w ith in  the  School Environm ental S an ita tion  and

C leanup  Z one Case

B. W hether the Instant Provisions infringe on the basic rights

The C onstitu tion  stipulates that fundam ental m atters pertain ing to
educational system  including school education shall be determ ined by
A ct (A rticle 31, Section 6). A ccording to this, the State has general
and com prehensive right to determ ine and control educational system  

as well as responsibility  for school education.
O ur country has cultural clim ate and sentim ent afraid o f  corpse or 

tom b. In consideration o f  such atm osphere in our culture, the
legislature decided to regulate the establishm ent o f  a charnel house 
near school in order to protect educational environm ent, understanding 
the possibility  that a charnel house near school m ay cause harm ful 
effect on the culture o f  aesthetic sentim ent o f  students. A lthough no 
scientific reason for shunning charnel facility may be found, we 
cannot deny the necessity and public interest in such prohibition, as 
long as there is any possibility  for such facility  to cause harm ful 
effect on students' em otional developm ent.

It is required fo r all parties, regardless w hether they are public 

organs such as state or local governm ental institutions, private person, 
fam ily, relig ious organizations or foundation, to be prohibited from  
establish ing and operating charnel facility  w ithin the cleanup zone. 
T herefore, the blanket prohibition against establishing charnel facility, 
regardless o f  its types or the subject to establish  or operate such 
facility, cannot be regarded unreasonable nor beyond the boundary  o f 
the legislature's form ative pow er regarding educational environm ent.

A s the sentim ent repugnant to charnel facility is derived from  the 
general custom  and culture o f  our society, we cannot say that students 
m ay com pletely  overcom e such fea r when they becom e college 
students. Therefore, it is also hard to say that banning on 
establishm ent o f  a charnel house w ithin the cleanup zone around 

university is unreasonable o r unnecessary.
As the prohibition in the Instant P rovisions cover only the cleanup 

zone w ithin 200 m eters o f  school, the possib le infringem ent on the 
fundam ental rights does not seem  grave.

Therefore, we don't think that the Instant Provisions v io late A rticle 
37, Section 2 o f  the C onstitu tion, infringing upon the freedom  o f 
religion, the right to pursue happiness and the occupational freedom
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beyond the necessity  for achieving the legislative purpose.

2. Dissenting Opinion o f  Three Justices

It is hard to assert that a charnel house is definitely  a noxious 
facility that negatively affects education and em otional health  o f 

students near it. Rather, charnel facility can be a place w here people 
can contem plate on the life after death and m any facets o f life, so 
that it can be positively  used as a place for the cultural and 
philosophical g row th o f  m any students. Especially  fo r a charnel house 
established by a religious organization based upon the religious belief 
on the afterlife, it has specific characteristics suitable to be a place for 
m editating on the origin o f  blessing the deceased and thinking about 
the life and death.

O f course, we cannot deny the negative effect on students' body and 

soul w hen excessively  large charnel facility  is established and operated 
o r w hen a  charnel house is recklessly m anaged w ithout considering 
sanitary condition o r environm ent. But such problem s can be precluded 
by providing regulations on the scale o f  such facility  and the standard 

fo r sanitary and environm ental conditions in detail by the legislature.
The schools stipulated in the Instant P rovisions include university  

and sim ilar institutions. C onsidering the physical and em otional 

m aturity o f  university  students, only a slight chance exists fo r charnel 
facility  to negatively affect the educational environm ent in university. 
N evertheless, the Instant P rovisions expansively  prohibit such facility 
from  being established in any area near schools including university.

W e think the Instan t P rovisions violate the C onstitu tion , infringing 
upon the freedom  o f  religion and the right to pursue happiness o f  the 

people including the m ovant a t the requesting court.

3. Partially Dissenting Opinion o f  One Justice

College students are physically  and em otionally  m ature enough to 
voluntarily  make a decision based on their ow n volition and take the 
responsibility  o f  their action. Therefore, it is extrem ely unlike that 
presence o f  a charnel house operated  by a religious organization  will 
negatively influence their m entality o r academ ic perform ance. Including
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22. P roh ib ition  o f  E stablish ing  C harnel H ouse w ith in  the  School Environm ental S an ita tion  and

C leanup  Z one C ase

'university , etc.', or, in o ther w ords 'schools pursuant to A rticle 2 o f 
the H igher Education Act' in the scope o f  'schools' stipulated in the 
Instant Provisions o f  the Act seem s not the least restriction necessary 
to achieve the legislative purpose. T herefore, as the aforem entioned 
part excessively  restricts the said m ovant's religious freedom , I th ink it 
runs afoul o f  the C onstitu tion, in violation o f  the principle o f  

proportionality .
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23. Jo in t Punishm ent o f  Juridical Persons in Connection with 

Their Em ployees' Illegal Acts Case

[21-2(A) KCCR 77, 2(X)8Hun-Kal4, July 30, 2009]

In this case, the C onstitu tional C ourt decided that A rticle 31 o f  the 
A ct on Special C ases C oncern ing  R egulation and Punishm ent o f 
Speculative A cts, w hich stipulates that a ju rid ica l person shall also be 
subject to fines if its em ployees engage in unlicensed speculative 
businesses in  connection with the affairs o f  the ju rid ica l person, 
violates the liability rule draw n from  the principles o f  nulla poena 
sine lege (no penalty w ithout law) and the rule o f  law.

Background o f  the Case

T he A ct on Special C ases C oncerning R egulation and Punishm ent o f 
Speculative A cts (am ended by A ct No. 7901, M arch 24, 2006) 
provides that the term  "speculative acts" refers to acts to provide the 
profits o r losses to properties by collecting goods or benefits on 
properties from  scores o f  people (hereinafter, referred to as "goods, 
e tc.") and by deciding the benefits o r losses under coincidental 
m ethods (A rticle 2), and that any person w ho w ishes to operate a 
speculative business shall prepare the required facilities, etc. before 
obtain ing perm ission from  the C om m issioner o f  the Local Police 
A gency (A rticle 4  Section 1).

H ow ever, A rticle 31 o f  the A ct provides that if the representative o f 

a ju rid ical person, o r an agent, a servant o r any o ther em ployee 
(hereinafter, "em ployees, etc.") o f  a ju rid ica l person com m its an 
offense as prescribed in A rticle 30 in connection w ith the affairs o f 

the ju rid ical person, not only shall the w rongdoer be punished but the 
ju rid ica l person shall be subject to a fine provided in the sam e A rticle 
(hereinafter, the "Provision").

T he m ovant at the requesting court o f  this case is Y TN  Inc., a 
cable television broadcaster. T he said m ovant's m arketing officer Baek 
O -b e o m , w ithout the perm ission o f the com m issioner o f  the com petent 
local police agency, had been running a quiz show  on a YTN news
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channel from  April 2003 to M arch 2007, transm itting captioned 
advertising that said those w ho got answ ers by m aking charged calls 

would w in prizes by draw ing lots. On charges o f  running a 
speculative business to gain profits by inducing view ers through the 
stated m ethod, m ovant at the requesting  court Y TN , along w ith M r. 
Baek, w as prosecuted and received a sum m ary order from  the Suw on 

D istrict C ourt to pay fines. The m ovant at the requesting court then 
requested a trial on the sum m ary order and filed a m otion to request 
fo r a constitutional review  o f  the Provision. The requesting  court 
granted the m otion and requested this constitutional review  on M ay 

19, 2008, arguing  that the Provision violates the ru le o f  liability and, 
therefore, the C onstitution.

Provision  at Issue

A ct on Special C ases C oncerning R egulation and Punishm ent o f 
Speculative Acts, Etc. (R evised by Act No. 7901, M ar. 24, 2006)

A rticle 31 (Joint Penal Provisions)
If the representative o f  a juridical person , o r an agent, a servant or 

any o ther em ployee o f  a juridical person or an individual com m its an 
offense as prescribed in A rticle 30 in connection  with the affairs o f 
the juridical person or the individual, not only  shall such offender be 
punished accordingly, but the juridical person o r the individual shall 
also be subject to a fine provided for in the relevant provisions.

A rticle 30 (Penal Provisions)
(2) A ny person w ho falls under any o f  the fo llow ing item s shall be 

punished by im prisonm ent for not m ore than three years or by a fine 

not exceeding tw enty  m illion won:
1. The person w ho operates his business w ithout obtain ing the 

perm ission under the provisions o f  A rticle 4  (1) o r 7 (2);

Sum m aiy o f  the D ecision

In a vote o f  6  (unconstitu tional) to 1 (concurring) to 2 (d issenting), 
the C onstitutional Court decided that the P rovision, w hich
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unexceptionally  im poses punishm ent even on the ju rid ical person that 

has fu lfilled  its  duty to exercise caution in appointm ent and 
supervision and therefore has no liability for its em ployees' illegal 

acts, violates the rule o f  liability and is thus unconstitutional. The 
reasoning is as follows.

1. Court Opinion

A. Rule o f  Liability

The crim inal punishm ent, as a restriction o f  crim es, is in essence 
the condem nation o f  negatively ju dged  acts by law and order. Even if 

an outcom e w hich is assessed negatively by the legal o rder takes 
place, the occurrence o f  the outcom e alone cannot be the reason for 
im position o f  crim inal punishm ent as far as the outcom e is not 
attributable to any specific person. T his ru le o f  liability, which 
im poses no crim inal punishm ent w ithout liability, is one o f  the basic 
principles o f  crim inal law. It is a principle inherent in a constitutional
state and draw n from  A rticle 10 o f  the C onstitution.

B. N ecessity for Restrictions o f  Juridical Persons and the Rule o f  
Liability

W ith the increase in social activities o f ju rid ical persons, incidents 
o f  their anti-social violation o f  interests are also rising. In this context, 
it is necessary to im pose restrictions directly on the responsible 
ju rid ical persons. Yet, because crim inal punishm ent is the stiffest 
punishm ent available to the State, the liability rule derived from 

constitu tional princip les concerning crim inal punishm ent - the rule o f 
law and nulla poena sine lege - should be observed insofar as the
legislature has opted fo r "crim inal punishm ent" as the m eans to
penalize a ju rid ical person. A ccording to the Provision, how ever, once 
em ployees, etc. o f  ju rid ical persons are found guilty  o f  violating 
A rticle 30 Section 2 Item I o f  the A ct in connection w ith their work, 
ju rid ical persons are also im m ediately subjected  to penal provisions 
that levy fines before being accused o f  their precise liability  with 
respect to the illegal acts o f  their em ployees, etc. T his inevitably leads
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to im posing crim inal punishm ent even on the ju rid ica l persons w ho 
have fulfilled their obligation to exercise caution in appointm ent and 
supervision and thus are in no way responsible w ith regard to their 
em ployees' illegal acts. Therefore, the Provision contradicts the liability 

ru le and so violates the C onstitution.

2. Concurring Opinion o f  One Justice

W hen an institution o r an em ployee that is entitled to decide on 
m anagem ent policies and m ajor issues o f  a ju rid ica l person or 
supervise and m anage general affairs o f  a ju rid ica l person o r an agent 

entrusted  w ith the aforem entioned pow ers acts w ithin the given 
com petence, the act can be regarded the sam e as that o f  the jurid ical 
person. In this case, even if  the ju rid ical person is held crim inally  
responsible fo r w ork-related acts o f  violation com m itted  by the stated 
institution, em ployee or agent, the liability rule w ould not be violated.

Therefore, the portion o f  A rticle 31 o f  the Act on Special Cases 
C oncerning R egulation and Punishm ent o f  Speculative A cts regarding 
the representative o f  a ju rid ical person, o r an agent, a servant o r any 
o ther em ployee o f  a ju rid ical person entitled to the stated pow ers does 
not v io late the C onstitution. H ow ever, punishm ent o f  an agent, a 
servant or any o ther em ployee o f  a ju rid ical person w hose com petence 
does not include the aforem entioned pow ers violates the liability rule. 
Even if  the Provision intends to penalize a ju rid ica l person fo r its 
negligence in the duty o f  appointm ent and supervision o f  its agent, 

servant o r any other em ployee w ho are not entitled  to the said 
pow ers, applying the statutory punishm ent equally  to the principal 
o ffender and the ju rid ical person responsible solely fo r the negligence 
is hardly considered an im position o f  proportional punishm ent for 
individual liabilities. The Provision, therefore, is in violation o f  the 

C onstitution.

3. Dissenting Opinion o f  Tw o Justices

In case an em ployee o f  a ju rid ical person engages in an unlicensed 
speculative business, the Provision im poses fines also on the ju rid ical 
person aside from  the em ployee. This is based on the consideration
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that it is d ifficult to clarify , considering the feature o f  organizations 
and w ork structures o f  ju rid ical persons, w ho is responsible fo r such 
an act o f  violation although the ju rid ica l person, to w hich profits are 
im puted, is highly likely to be accused o f  causing o r reinforcing such 
an act through toleration and neglect or, in broad term s, a flaw ed 
operating  system  incapable o f  supervising such an act. T herefore, the 
Provision is rightfully  considered to have reflected the legislators' will 
to strictly  punish the acts o f  ju rid ical persons in connection w ith their 
em ployees' acts o f  violation, such as the aforem entioned negligence o f  
duty in appointm ent and supervision.

M eanw hile, the Suprem e C ourt view s that the jo in t punishm ent o f 
the accountable em ployee and h is/her em ployer should hold the 

ju rid ical person, o r the em ployer, responsible fo r reasons o f  negligence 

in appointing  and supervising em ployees, provided that the em ployer is 
p resum ed to be negligent in connection w ith the em ployee 's act o f  
v iolation. Even in Japan, w here the sam e jo in t punishm ent exists, the 
conventional w isdom  and the position o f  the Japanese Suprem e Court 
is that the jo in t punishm ent o f  em ployers "presum es the negligence o f 
ju rid ica l persons in not having paid all necessary attention such as 
through appointm ent and supervision to prevent illegal acts o f  their 
agents or em ployees".

For this reason, even if the "juridical person 's negligence o f  duties 
such as appointm ent and supervision o f  its em ployees" is no t explicitly  
w ritten into the Provision, punishm ent w ill be im posed only for such 
responsibilities. A lso, the punishm ent in such cases will be applied 

according to constitutional interpretation o f  law. Based on such 
in terpretation , the Provision does not violate the rule o f  liability.



2 4 . O r d in a n c e  In a c t io n  C a se

[ 2 1 - 2 ( A )  K C C R  2 9 2 ,  2 ( K ) 6 H u n - M a 3 5 8 ,  J u l y  3 0 ,  2 0 0 9 ]

In this case, local governm ents have not enacted any ord inance to
determ ine the "lim it o f  public official w ho are actually engaged in
labor" despite A rticle 58 Section 2 o f  the Local Public O fficials Act
delegates the enactm ent authority  to ordinance. The C onstitutional
C ourt held the inaction unconstitutional because the inaction 
unreasonably  neglects the constitutional duty to establish an ordinance, 
depriving the com plainants o f  the right to collective action.

Background o f  the Case

The Provision o f  A rticle 58 Section I o f  the Local Public O fficials 
A ct allow s labor cam paign to "those w ho are actually  engaged in 
labor" that shall be defined by a relevant ordinance according to 
A rticle 58 Section 2 o f  the instant Act. The com plainants w ere public 
officials in technical service, w ho served at schools in Seoul, Incheon, 
G yeonggi-D o, and Jeollabuk-D o as security  officers. The respondents 
have not enacted any ord inance to define the "lim it o f  public officials 
w ho are actually  engaged in labor" despite  o f  the delegation o f  A rticle 
58 Section 2 o f the Local Public O fficials Act. The com plainants filed 
this C onstitutional C om plain t, alleging that the inaction o f  respondents 
infringed on the com plainants' basic rights o f  labor o f  A rticle 33 

Section 2 o f  the C onstitution.

Sum m aiy o f  the Decision

In a vote o f  6 (unconstitu tional) to 3 (constitu tional), the 
C onstitutional C ourt held that the inaction o f  an ordinance is 
unconstitutional, according to the fo llow ing reasons.

1. Court Opinion

A . Infringement o f  basic rights and relatedness
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T he A ct on the E stablishm ent and O peration, etc. o f  Public 
O fficials' T rade U nions (hereinafter, "public officials' trade union act") 

allow s public officials in technical service and public officials in labor 
service, am ong local public officials, to jo in  in a public officials' trade 

union and to exercise the right to organize and the right to collective 
bargaining. H ow ever, if  an ordinance w ere enacted according to 
A rticle 58 Section 2 o f  the Local Public O fficials A ct, and the 
ordinance classified  public officials in technical service as "public 
officials w ho are actually  engaged in labor", the public officers in 
technical service w ould be exem pted from  the application  o f  the 
Public O fficials' T rade U nion Act. It im plies that public officials in 
technical service may enjoy the right to collective action, in addition 
to the right to organize and right to collective bargaining. The above 

im plication indicates the scope o f  the three basic rights o f  labor o f  
the com plainants, w ho are public officials in technical service, depends 
on the ordinance. T herefore, the inaction o f  the ord inance w ould be 
related  to the infringem ent o f  the basic rights o f  the com plainants.

B. Review  on  Merits

A rticle 58 Section 2 o f  the Local Public O fficials A ct prescribes 
that the "lim it o f  public officials w ho are actually  engaged in labor" 
shall be determ ined by a relevant ordinance. In o ther w ords, the 
ordinance should be enacted to determ ine a group o f  public officials 
that are allow ed to exercise the right to organize, the right to 

collective bargaining, and the right to collective action. T herefore, 
local governm ents w ould be im posed the constitu tional duty  to enact 
an ordinance so that they can provide local public officials that are 
actually  engaged in labor o f  A rticle 58 Section 1 o f  the Local Public 
O fficials A ct w ith the right to organize, the right to collective 
bargaining, and the right to collective action. B esides, A rticle 58 o f  
the Local Public O fficials A ct has been enacted  by the legislative 
decision that the services o f  the "public officials w ho are actually 
engaged in labor" w ould not be significantly  affected by their exercise 
o f  the three basic rights o f  labor, including the right to collective 

action. T he circum stances suggest there are no legitim ate reasons to 
delay the enactm ent o f  the ordinance.
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24. O rd inance Inaction  Case

A rticle 33 Section 2 o f  the C onstitution, the provision o f  A rticle 58 
Section 1 and Section 2 o f  the Local Public O fficials A ct ensure local 
officials, w ho are elig ib le to "those w ho are actually  engaged in 
labor" under an ordinance, o f  the right to collective action. The 
inaction o f  such ordinance im plies any local public official cannot 
enjoy the right to collective action. T herefore, the inaction o f  this case 
infringes on the basic right o f  the com plainants, due to the denial o f 
the access to their right to collective action.

2. Concurring Opinion o f One Justice

The C onstitution im posed the legislative duty to secure the three 
basic rights o f  labor on the N ational A ssem bly. It w ould violate the 
constitu tionally-im posed duty if the legislature delegates the authority  
to determ ine the scope o f  "public officials w ho are actually  engaged 
in labor" to an ordinance, instead o f  its ow n initiative. T herefore, the 
unconstitutionality  o f  the inaction o f  the relevant ordinance in this 
case originates from  A rticle 58 Section 2 o f  the Local Public O fficials 
Act that does not stipulate w ho can enjoy three basic rights o f  labor 
am ong public officials, but delegates it to a relevant ord inance despite 
the C onstitu tion  requests to determ ine it by a statute. Therefore, it 
would not be allow ed to request the constitu tionality  o f  the inaction o f 
this case, in principle. H ow ever, this w ay o f  thinking m ay be against 

the spirit o f  the C onstitu tion  because the legislative confusion  may 
interrupt the basic three rights o f  a certain group  o f  public officials, 
w ho should enjoy the basic three rights o f  labor. W ith this 
consideration, it shall be decided that the inaction o f  the relevant 
ordinance according to A rticle 58 Section 2 o f  the Local Public 
O fficials Act is deem ed to be a legislative inaction, v iolating the 

C onstitution.

3. Dissenting Opinion o f  Three Justices (D ism issal)

Because the inaction o f  this case infringes on the fundam ental rights 
o f  "public o fficials w ho are actually engaged in labor", the relatedness 
to the infringem ent o f  fundam ental rights, w hich is the justic iab ility  

issue o f  this case, w ould depend on w hether the com plainants are
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eligible to "public officials w ho are actually  engaged in labor". The 
com plainants are public officials in technical service w ho serve as 
school security  officers. T heir services are not independent and 
separated  from  school education, but engaged in the school education 
services that are required in education activities. T he com plainants are 
not, accordingly , the public offic ia ls w ho are engaged in labor in the 
field  o f  local agencies. T herefore, this com plain t does not satisfy the 
relatedness requirem ent.
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2 5 . P r o h ib i t io n  o f  D is t r ib u t io n  o f  U C C  in  P r io r -E le c t io n e e r in g

[ 2 1 - 2 ( A )  K C C R  3 1 1 ,  2 C K ) 7 H u n - M a 7 1 8 ,  J u l y  3 0 .  2 0 0 9 ]

In this case, the C onstitutional Court held constitutional the part, 
"the likes", o f  A rticle 93 Section 1 o f  Public O ffice E lection Act 
("PO EA ") that prohibits anyone from  distributing  o r posting etc. 
certain m aterials, such as advertisem ents, photographs, o r the likes 
conveying the im port o f  supporting  o r opposing candidates in o rder to 
influence on election because the challenged provision does not 
infringe on freedom  o f election cam paign. The unconstitutionality  
opinion, being the m ajority , falls behind the quorum  o f  six votes 

needed fo r the holding o f  unconstitutionality .

B ackground o f  the Case

C om plainant filed this constitutional com plain t arguing that PO EA , 

A rticle 93 Section 1
infringes on his freedom  o f  political expression by prohibiting  him 

from  creating o r d istributing  U C Q U se r C reated C ontent) that contain 
the im port o f  supporting  o r recom m ending o r opposing a political 
party o r candidates o r presenting  the nam e o f  a political party or 

candidate. T he subject m atter o f  this case is w hether the part, "the 
likes", o f  A rticle 93 Section 1 o f  PO EA  (hereinafter, "Instant 

Provision") infringes on com plainant's basic right. The text o f  PO EA , 

A rticle 93 Section 1 is as follows:

P rovision at Issue

Public O fficial E lection A ct (revised on Aug. 4. 2005 by A ct No. 

7681)
A rticle 93 (Prohibition o f  U nlaw ful D istribution o f  Posting, etc. o f  

D ocum ents and Picture)
(1) N o one shall d istribute, post, scatter, play, o r run an 

advertisem ent, letter o f  greeting, poster, photograph, docum ent, 
draw ing, printed m atter, recording tape, video tape, or the likes 

(intentionally emphasized) w hich contains the contents supporting,
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recom m ending o r opposing a candidate or political party(including the 
p reparatory  com m ittee for form ation o f  a political party, and the 

platform  and policy o f  a political party: hereinafter, the sam e shall 
apply in this A rticle), o r show ing the nam e o f  the political party or 
candidate, w ith the intention o f  influencing the election , no t in

accordance w ith the provision o f  this A ct, from  180 days before the
election day (in the event o f  a special election, the tim e w hen the
cause fo r holding the election becom es final) to the election day. 
{proviso below intentionally omitted)

Sum m aiy o f  the O pinion

In a 3 (constitutional) to 5 (unconstitu tional) vote (one ju stice  did 
not participate in this decision), the C onstitu tional C ourt held that the 
Instant provision is not unconstitu tional for the reason below.

1. Constitutionality Opinion o f  Three Justices

A. W hether the Instant Provision violates the rule o f  clarity.

PO EA , A rticle 93 Section 1 restrains unlaw ful electioneering in 

term s o f  conveyance o f  ideas o r thoughts in a m anner appealing to 
the visual and auditory  senses rather than the type o f  m edium . In this 
regard, it can be sufficiently  assum ed that "the likes" set forth in the 
said Section can be found to be m edia o r m eans that can deliver 
ideas o r thoughts and m edia sim ilar to the readable o r audible
m aterials enum erated  in the said A rticle 93 Section 1 that contain the 
contents supporting , recom m ending o r opposing a candidate or political 
party w ith the intention o f  influencing the election. Therefore, the
Instant Provision does not v iolate the rule o f  clarity.

B. W hether the Instant Provision infringes on freedom o f
electioneering

The purpose o f  A rticle 93 Section 1 o f  POEA is to increase the

freedom  and fairness o f  elections by deterring unfair com petition in
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25. P roh ib ition  o f  D istribu tion  o f  U C C  in  P rior-E lectioneering

electioneering o r unbalance am ong candidates caused by a difference 
o f  financial capacity  and preventing an outcom e harm ing the 
tranquility  and fairness o f  the election. The legitim acy o f  this purpose 
can be acknow ledged and the said Section is an appropriate m eans for 
this purpose. D enouncing w ith personal attacks o r slandering the 
opposing candidates by spreading false inform ation can have a fatal 
influence on the results o f  an election, and anonym ity  and openness o f 
the on-line space can decisively destroy the fairness o f  the election 
through exposing voters to false inform ation o f  im personating 
candidates o r electioneering o f  foreigners or those under 19 w ho are 

not entitled to cast a vote. A ccordingly, it is d ifficult to resolve this 
problem  with a sim ple post-election regulation and to find clearly  that 
there are o ther less restrictive m eans than A rticle 93 Section 1. 
Furtherm ore, since distribution o f  U C C  (U ser C reated C ontent) is 
allow ed over a considerable range, such as posting U CC o f  candidates 
or prospective candidates (A rticle 59 o f  PO EA ) during the period o f 
election cam paign (A rticle 82-4 Section 4 o f  PO EA ), restriction caused 
by the Instant Provision can be considered as the least restrictive 

m eans for the abovem entioned purpose. In addition, w hile public 
interest in the tranquility  and fairness o f  the election achieved by the 
Instant Provision is very im portant and great in the dem ocratic  
country, restrictions o f  basic rights resulting  from  the Instant Provision 
cannot be found so serious such that the balance o f  interest could  be 
upset. T herefore, the Instant Provision does not infringe on freedom  o f 
election cam paign in a m anner violating the rule against excessive 

restriction.

2. Concurring Opinion o f  One .Justice

A rticle 116 Section 1 delegates the legislative body to concretely 
form  the restriction on freedom  o f  election cam paign by prescribing 
that "fair opportunities should be guaranteed in electioneering, under 
the supervision o f  a com petent election com m ission" and be done 
w ithin the lim it articulated by the statutes. It is obvious that restriction 
o f  e lectioneering shall com ply with the constitutional idea o f  
guaranteeing basic rights and general constitu tional principles. 
H ow ever, if  legislators see restrictions on electioneering as necessary
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for the fairness and tranquility  o f  the election, considering
characteristics o f  previous e lections and o ther general situations, it
should be observed unless it is clearly  unreasonable o r unfair.

3. Unconstitutionality Opinion o f  Four Justices

A. Whether the Instant Provision violates the rule o f  clarity

W e cannot find that "the likes" include 'all m edia or m eans o f  
conveying ideas o r thoughts' ju s t because the activ ities set forth in
A rticle 93 Section 1 are lim ited in tim e and place. It is d ifficult to 
ascertain w hich one am ong various kinds o f  m edia, having different 
types and im pact o f  expression, can fall into the "the likes" only with 
the exam ples o f  the w ritten docum ents or graphic m aterials set forth 
in the said Section. T herefore, the Instant Provision violates the rule 
o f  clarity  in the C onstitution because the scope and lim it o f
electioneering activ ities cannot be clarified only w ith the enum erated 
exam ples in the said A rticle 93 Section 1.

B. W hether the Instant Provision infringes on  freedom o f  
electioneering

The legislative purpose o f  A rticle 93 Section 1 o f  PO EA  can be 
found legitim ate. H ow ever, prohibition o f  d istribution o f  U CC cannot 
be acknow ledged as an appropriate m eans for this purpose because we 
can hardly find that d istribution  o f  U C C  destroys the fairness o f  
candidates or the tranquility  o f  the election. The Instant Provision 
cannot satisfy the rule o f  the least restrictive m eans for basic rights 
because there are less restrictive m eans fo r that purpose. Furtherm ore, 
the Instant Provision does not strike the balance o f  interests because 
w hile the fairness o f  election obtained by unconditional prohibition 
from  distribution  o f  U CC cannot be found to be clear o r concrete, the 

disadvantage to candidates caused by restriction o f  freedom  o f  election 
cam paign cannot be underestim ated. T herefore, the Instant Provision 
infringes on the freedom  o f  electioneering by violating the rule against 
excessive restriction.
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25. P roh ib ition  o f  D istribu tion  o f  U C C  in  Prior-E lectioneering

4. Unconstitutionality Opinion o f  One Justice

E lectioneering through w ritten or graphic m aterials should be 
guaranteed as a freedom  o f  political expression. A ccordingly, 
prohibiting  this is restricting the freedom  o f  e lectioneering w ithout 
ju stifiab le  reason, so it is contradictory  to the C onstitution. T he sam e 
shall be valid fo r E lectioneering through D istribution o f  UCC.
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26. Nighttime Outdoor Assembly Ban Case
1156 KCCG 1633, 20()8Hun-Ka25, September 24, 2009)

In this case, the C onstitutional C ourt held that the A rticle 10 o f  the 
A ssem bly and D em onstration Act as well as its penalty  provision, the 
A rticle 23 Item  1 infringe the freedom  o f  assem bly w hen the A rticle 

10 bans ou tdoor assem bly from  sunset to daw n w ith the exception o f 
selective perm ission by the head o f  com petent police departm ent. The 
decision, having five votes for unconstitutionality  and tw o votes for 
incom patibility  w ith the C onstitu tion, w as rendered as an 
incom patibility  decision.

Background o f the Case

M ovant at the requesting  court w as charged w ith the violation o f 
"A ssem bly and D em onstration Act" by allegedly organizing an outdoor 
assem bly from  19:35 to 21:47 on M ay 9th, 2008. D uring the trial, the 

said m ovant filed a m otion to request fo r the constitutional review  o f 
'A ssem bly and D em onstration A ct, A rticle 10 and 23 Item 1' claim ing 
that the instant law allow s the advance perm it fo r assem bly w hich is 
prohibited by the C onstitution. T he trial court granted the m otion and 

requested this constitutional review  o f  the aforem entioned provisions 
on O ctober 13, 2008. T he text o f  the provisions at issue is as 
follows:

The Provisions at Issue

A ssem bly and D em onstration A ct (revised by A ct No. 8424 on M ay 
11, 2007)

A rticle 10 (H ours Prohibited for O utdoor A ssem bly and 
D em onstration) N o one may hold any outdoor assem bly or stage any 
dem onstration e ither before sunrise or after sunset: Provided, T hat the 
head o f  the com peten t police authority  may grant perm ission fo r an 

ou tdoor assem bly to be held even before sunrise o r even after sunset 
along with specified conditions fo r the m aintenance o f  order i f  the 
o rganizer reports the holding o f  such assem bly in advance with
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m oderators assigned for such occasion as far as the nature o f  such 
event m akes it inevitable to hold the event during such hours.

A rticle 23 (Penal Provisions) A ny person w ho violates the main
sentence o f  A rticle 10 o r ....... , shall be punished accord ing  to the
follow ing classification o f  offenders:

1. The organizer shall be punished by im prisonm ent fo r not m ore 

than one year, or by a fine not exceeding one m illion won;

Sum m aiy o f  the D ecision

In a 7 (five votes for unconstitutionality  and two votes for 
incom patibility) to 2 vote, C onstitu tional C ourt held the provisions at 
issue incom patible w ith the C onstitution.

1. Justice Lee Kang-kook, Justice Lee Kong-hyun, Justice Cho 
Dae-hyeu, Justice Kim Jong-dae and Justice Song Doo-hwan's 
Majority Opinion: Unconstitutionality

U nder the C onstitu tion , A rticle 21 Section 2, the perm it system  for 
assem bly is prohibited. T his principle is the constitutional 

value-consensus and the decision o f  the people w ho possess the pow er 
to am end the C onstitution. U nder this provision, the C onstitu tion  sets 
a clear lim itation in restricting basic rights and, therefore, this 
provision should be the standard o f  review  w ith a h igher priority  than 
the C onstitution, A rticle 37 Section 2 w hich is the provision regarding 

statutory reservation.
The 'perm it' prohibited  by the A rticle 21 Section 2 o f  the 

C onstitu tion  m eans a perm it system  under w hich an adm inistrative 
authority  may perm it assem blies in certain cases by review ing the 
contents, the tim e and the place o f  reported assem blies. In o ther 

w ords, it is the system  under w hich all unperm itted assem blies are 

banned.
T he A ssem bly and D em onstration A ct (hereinafter, "A D A "), A rticle 

10 prescribes that, the head o f  a com petent police departm ent, as an 
adm inistrative authority , may ban an outdoor assem bly scheduled either 
before sunrise or after sunset (hereinafter, "nighttim e") as a general
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rule w ith an exception that the authority  may decide not to ban it 
based on the review  o f  the contents o f  an assem bly in advance.
Evidently , the A rticle 10 prescribes a perm it system  fo r nighttim e
outdoor assem bly and we cannot read it o therw ise. T herefore, it is

against the A rticle 21 Section 2 o f  the C onstitution and the entire 
A rticle 23 Item 1 o f  "ADA" based on it is against the C onstitu tion as 
well.

2. Justice Cho Dae-hyen and Justice Song Doo-hwan's Supplementary 
Concurring Opinion

If  we hold the provisions at issue against the A rticle 21 Section 2 
o f  the C onstitution, we can solve the constitu tional issue by letting 
law m akers to delete the exception provision o f  the A rticle 10 o f
"ADA" because, in that way, the adm inistrative authority  loses the 
pow er to perm it nighttim e ou tdoor assem blies in a selective basis. Yet, 
w e still face the issue o f  substantial infringem ent o f  the freedom  o f 
assem bly w ithout reasonable basis as we allow  the general and 

com plete ban o f  nighttim e ou tdoor assem bly under the A rticle 10 o f 
"A D A ". For this reason, w e should hold the entire part o f  the A rticle 
10 against the A rticle 37 Section 2 o f  the C onstitution.

3. Justice M in Hyeong-ki and Justice M ok Young-joon's Opinion: 
Incompatibility with the Constitution

(A ) W hen law m akers enact a law  to restrict the freedom  o f 
assem bly, such action o f  law m akers does not fall into the advance 
perm it system  w hich is prohibited under the A rticle 21 Section 2 o f 
the C onstitution. In general, law m akers m ay restrict ou tdoor assem bly 
in term s o f  tim e, place and m anner. T he m ain text o f  the A rticle 10 

o f  "ADA" regulates law m akers' restriction on tim e o f  outdoor 
assem bly w hile the proviso  relieves the severity  o f  the restriction. The 
contested  provision is the tim e restriction o f  ou tdoor assem bly and 
thus not against the principle o f  "the prohibition o f  advance permit" 
prom ulgated  by the C onstitu tion , A rticle 21 Section 2.

(B) "ADA" A rticle 10 w as enacted to restrict nighttim e outdoor
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assem bly in principle after considering the nature and the 
distinctiveness o f  nighttim e outdoor assem bly from  the perspective o f  
the d ifficulty  in m aintaining the public order. The legitim acy o f 

legislative goal and the appropriateness o f  m eans are thereby approved. 
Y et, the contested  provision bans ou tdoor assem bly in a w ide range o f  
tim efram e and, in result, m akes the freedom  o f  assem bly nom inal by 
virtually blocking daytim e w orkers' and students' access to assem bly. 
Further, in a city  oriented  and industrialized m odern society, the 
nature and the distinctiveness o f  nighttim e in term s o f  d ifficulty  in 
m aintaining a public order is focused on late night. S ince "ADA" 
prescribes various m easures to protect citizen 's life and privacy and 
public order, the legislative goal could be achieved w ithout difficulty 
even if the prohibited tim efram e is not such w ide as in the provisions 
at issue. N evertheless, the contested  provision im poses an excessive 
restriction to achieve the goal and delegates the pow er o f  perm ission, 
w hich w as enacted to relieve the excessive restriction as an exception, 

to an adm inistrative authority. H ow ever, such a delegation cannot be 
found to be an appropriate m easure to relieve excessive restriction
and, fo r this reason, the A rticle 10 o f  "ADA" violates the principle o f 
the prohibition o f  excessive restriction and infringes on the freedom  o f 
assem bly. This finding also applies to the A rticle 23 Item  1 o f
"ADA" w hich is based on the A rticle 10 o f  "ADA".

(C) The unconstitutionality  o f  the A rticle 10 o f  "ADA" is not found 
in the restriction o f  nighttim e ou tdoor assem bly itself. In the 
provisions at issue, the constitu tionality  and the unconstitu tionality  are 
m ixed and, therefore, it should be left to law m akers to decide what 
nighttim e fram e shall be restricted to guarantee the freedom  o f
assem bly in the least restrictive m anner. For this reason, we hold the 

provisions at issue incom patib le w ith the C onstitu tion and yet m aintain 
its validity through June 30, 2010  until w hich tim e law m akers may

revise it. If  law m akers do not revise it until the above said date, it 
will becom e invalid as o f  July 1, 2010.

4. Justice Kim Н ее-ok and Justice Lee Dong-heub's Dissenting 
Opinion: Constitutionality
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(A ) The content-neural restriction on tim e and place in the freedom  

o f  assem bly does not fall into the "perm it" system  prohibited by the 
C onstitu tion, A rticle 21 Section 2 as far as it is enforced with a 
concrete and clear standard. W hether the A rticle 10 o f  "ADA" 

constitu tes the assem bly perm it prohibited by the C onstitu tion. A rticle 
21 Section 2 should be decided after review ing the standard o f  the 
restriction: w hether the standard, as a content-neutral one, is concrete 
and clear. In restricting the freedom  o f  assem bly, the provisions at 
issue adopt a tim e standard w hich is content-neutral, concrete and 
clear. For this reason, the contested  provision does not constitute the 
"permit" prohibited  by the C onstitu tion , A rticle 21 Section 2.

(B) The A rticle 10 o f  "A D A ", w ith a legitim ate legislative goal, 
w as enacted to guarantee the freedom  o f  assem bly and dem onstration 
and, concurrently , to m aintain the public order in a harm onious 

m anner. Since, nighttim e outdoor assem bly has a high probability  to 
v io late the public order by the virtue o f  'n ighttim e' and 'outdoor 
assem bly '. Therefore, the contested  provision, w hich bans nighttim e 
outdoor assem bly  as a general rule, is found to be an appropriate 
m eans to achieve the legislative goal. It is practically d ifficult to 
restrict n igh ttim e outdoor assem bly by subdividing the restricted tim e 
and places m ore into details. Essential nighttim e outdoor assem blies 
are selectively perm itted  under the contested  provision. Further, 
a lternative channels for com m unication and public opinion are 
available. For these reasons, we hold that the A rticle 10 o f  "ADA" 
does not infringe on the freedom  o f  assem bly and not v iolate the 
C onstitution. It is sam e w ith the "A D A ", A rticle 23 Item  1 w hich is 
based on the contested  provision.

5. Type o f  D ecision  and the Relation to the Precedent

Five Justices held the provisions at issue unconstitutional w hile two 
Justices incom patib le w ith the C onstitution. T his num ber satisfies the 
required num ber o f  votes (6) to hold a statute unconstitutional under 
the C onstitu tional C ourt Act, A rticle 23 Section 2 Item  1. 
Subsequently , this C ourt holds the contested  provisions unconstitutional 
and yet m aintain their validities through June 30, 2010 until which
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tim e law m akers m ay revise the unconstitutional portion o f  the law
because the provisions at isue have the m ixed portions o f  
constitu tionality  and unconstitutionality . I f  law m akers do not rev ise  this 
provisions until the above said date, the provisions will becom e

invalid as o f  July 1, 2010.
Previously, in 91 H u n -B a l4  (A pril 28, 1994), the C onstitutional 

C ourt held the form er A rticle 10 o f "A D A  (w holly rev ised  to A ct No. 
4095 on M arch 29, 1989)" constitutional. The decision o f  91
H u n -B a l4  shall be overruled  as to the conflicted portion w ith this

decision.

6. Justice Cho Dae-hyen's Non-Applicability Order Opinion

The A rticle 10 and 23 Item  1 o f  "ADA" is a crim inal statute. If  
this C ourt allow s the validity o f  the contested  provisions in w hich the 

unconstitutional portion is em bedded until revision, this Court's
decision is deem ed to be deviated from  the spirit o f  constitutional 
review  o f statute and further against the C onstitu tional C ourt Act, 47 
Section 2. T he application o f  the provisions at issue should be 

suspended until revision.
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2 7 . Heavy Taxation on the Acquisition o f  Deluxe Amusement 

Center Case

[21-2(A) KCCR 498, 2(X)7Hun-Ba87, September 24, 2Ш9]

In this case, the C onstitu tional C ourt decided that it v io lates the rule 
against excessive restriction and principle o f  equality , thereby violating 
the C onstitution, to apply A rticle 112 Section 2 Item 4 o f  the form er 
Local Tax A ct that stipulates the heavy taxation on the acquisition o f 
luxury recreation centers to the acquisition not intended to enjoy such 
deluxe am usem ent.

Background o f  the Case

T he petitioner, as a redeveloper, acquired  the real property o f  this 
case to construct a condom inium  com plex. The petitioner declared and 
paid acquisition tax and special tax for farm ing and fishing villages 
w ith the heavy acquisition tax rate fo r a hostess bar and the general
acquisition tax rate fo r the rest o f  area.

T he petitioner appealed the above acquisition tax and special tax for 
agricultural and fishing villages w ith M ayor o f  D aegu that eventually  
rejected the appeal. A fter the rejection, the petitioner filed the petition 
to review  the appeal w ith M inister o f  G overnm ent A dm inistration and 
H om e A ffairs, and M inister o f  G overnm ent A dm inistration and H om e 
A ffairs m ade a partial correction o f  the tax paym ent (hereinafter, the 
rest o f  part that have not been corrected with regard to the disposition 

by declaration and paym ent w ill be referred as "the Instant 
Im position").

A lleging the instant disposition  is illegal, the petitioner brought a 
case to Daegu D istrict C ourt for the cancellation o f  the disposition  o f 
acquisition tax, etc. and appealed to the appellate court w hen the
district court rejected it. W hile the appellate proceeding is pending, the 
petitioner filed a m otion to request for the constitutional review  on
A rticle 112 Section 2 Item  4 o f  the form er Local Tax Act (revised by 
A ct No. 7332, January  5, 2005, but before rev ised  by A ct No. 7843, 
D ecem ber 31, 2005). W hen the court denied the said m otion, the
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petitioner filed this constitutional com plaint.

Provision  at Issue

Form er Local Tax A ct (revised by A ct No. 7332, January  5, 2005, 

but before revised  by A ct No. 7843, D ecem ber 31, 2005)
A rticle 112 (Tax Rates)
2) A cquisition tax rates in acquiring  real estate falling under any o f 

the fo llow ing item s (including cases o f  acquiring a portion  o f  a villa 
by dividing it) shall be 500/100 o f  tax rates prescribed in Section 1. 

{Second sentence is omitted)
4. luxury recreation  centers: B uildings and land attached thereto 

determ ined by Presidential Decree am ong buildings used fo r casinos, 
am usem ent and tavern quarters, special bathing room s o r o ther sim ilar 

purposes

Sum m aiy o f  the D ecision

In a vote o f  7 to 2, the C onstitutional C ourt held that it violates 
the C onstitu tion to apply the above provision w here the luxury 
recreation center w as not acquired fo r the enjoym ent o f  such
recreation center, w ith the fo llow ing reasons:

1. Court Opinion

A. Rule against excessive restriction

A rticle 1 o f  "Presidential E m ergency M easure for the Stability o f
People 's L ives (enacted on January  14, 1974 by Presidential
E m ergency M easure No. 3)", w hich is the m atrix o f  the challenged 
provision, declares that the said presidential em ergency m easure intends 
to overcom e the crisis o f  the national econom y by taking the 
necessary actions fo r the stabilization o f  peop le1 lives through the
reduction o f  taxation fo r low -incom e class and the control o f 

extravagance consum ption.
The heavy acquisition tax on luxury recreation  centers under the
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challenged provision purposes the d irecting function to control the 
acquisition and enjoym ent o f  deluxe am usem ent center, in addition to 
the traditional financing  function. Theses purposes w ould justify  the 

heavy acquisition taxation.
H ow ever, the above purpose does not im ply that it is the legitim ate 

m eans to im pose the heavy acquisition tax on the acquisition o f 

luxury recreation  centers that w ould not be used fo r such recreational 

purposes.
The challenged provision prescribes the heavy acquisition tax on any 

acquisition o f  luxury recreation centers, regardless o f  the acquiring 
purpose. H ow ever, it does not give an enough consideration to 
m inim ize dam ages o f  the ones w ho acquire luxury recreation centers 

w ithout the intent to enjoy such luxury recreation. It w ould not satisfy 

the requirem ent o f  the least restrictive m eans.
Further, the public interests designated  by the challenged provision 

w ould not be achieved by the im position o f  heavy acquisition tax on 
the 'acquisition w ithout the pu ipose o f  the enjoym ent o f  luxury 
leisure', as stipulated by the challenged provision. A ccordingly , it 

w ould cause the im balance betw een public interests and private 
interests because o f  the significant restriction on private interests, while 
no public interests are accom plished.

The challenged provision, therefore, violates the principle against 
excessive restriction if  it applies to the acquisition  w ithout the intent 
to enjoy luxury leisure.

B. Principle o f  Equality

T he challenged provision m ainly intends to control the consum ption 
o f  luxury properties and to prom ote the people 's sound consum ption 
propensity . It suggests that 'acquisition w ithout the purpose o f  the 
enjoym ent o f  luxury leisure' is d ifferent in nature from  the 'acquisition 

w ith the purpose o f  the en joym ent o f  luxury leisure'.
The im position o f  heavy acquisition tax should consider the 

acquisition purpose, accordingly. It w ould be unjustified d iscrim ination 
to apply this challenged provision to the 'acquisition w ithout the 
purpose o f  the enjoym ent o f  luxury leisure' regardless o f  the purpose, 
thereby violating the principle o f  equality.



27 . H eavy T axation  o n  the A cquisition  o f  D eluxe A m usem ent C en ter C ase

2. Dissenting Opinion o f  Two Justices (Constitutional)

A. Principle against excessive restriction

D espite the challenged provision intends the d irecting function, these 
are nothing but incidental. Rather, the real intention o f  the challenged 
provision is the increase o f  internal revenues through the im position o f  
heavy tax on the acquisition o f  luxury properties ('luxury  recreation 
centers') that have the high tax-bearing capacity . B ecause it accords 
w ith the nature o f  acquisition tax, the purpose o f  legislation w ould be 
justified .

This in terpretation regarding the legislative purpose does no t suggest 
that the im position o f  heavy acquisition tax should depend on the 
acquiring purpose o f  luxury recreation centers. D ue to the lim itation o f 

legislation techniques, acquisition taxes are im posed according to the 
circum stances at the tim e o f  acquisition, not the future circum stances 

that may be altered. The subjective in tention o f  acquisitors should not 
affect taxation.

Besides, considering  the heavy taxation o f  the challenged  provision 
regards men o f  w ealth that are capable to acquire luxury recreation 
centers, the five tim es h igher taxation rate than norm al taxation rates 
w ould not be arbitrary, beyond the reasonable degree to achieve the 
purpose.

T here w ould be no significant im balances betw een the public 
interests that secure the finance o f  local governm ents through the 
heavy taxation on the acquisition o f  luxury properties such as luxury 
recreation centers under the challenged provision, and the private 
interests that are restricted by paying the heavy acquisition tax that 
are significantly  m ore expensive than general acquisition taxes despite 

it w as acquired  w ithout the intent to use luxury recreation centers.
Therefore, it w ould not violate the principle against excessive 

restriction to apply the
challenged provision to the acquisition w ithout the intent to use 

luxury recreation centers.

B. Principle o f Equality
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W ith regard  to the heavy acquisition taxation on luxury recreation 

centers, the 'acquisition purpose' should not be em ployed  as the 
standard to classify  into "tw o naturally d ifferent com parison groups". 
B ecause the challenged provision intends the financing o f  local 
governm ents, w hich is the traditional function o f  taxation, the 
'acquisition o f  luxury recreation centers' should be equally  treated, 

regardless o f  the acquiring  purpose.
T herefore, the challenged provision does not violate the principle o f 

equality  despite  it may be applicable to the acquisition w ithout the 

purpose to use luxury recreation centers.



28. Private Taking Case

[21-2(A) KCCR 562, 2007Hun-Bal 14, September 24, 2009]

In this case, the C onstitu tional C ourt held that the contested

provision, w hich is the part o f  a 'project operator' in Industrial Sites 
and D evelopm ent A ct, A rticle 22 Section 1 stipulates that private 
corporations may expropriate  properties that are necessary fo r industrial 
com plex developm ents, referring  A rticle 16 Section 1 Item  3 o f  the 
Act, did not infringe on the right to property etc.

Background o f  the Case

G overnor o f  C hungnam  Province, on July 31, 2004, approved and 
announced the developm ent project o f  'Second T angjeong G eneral
Local Industrial Complex', encompassing 2 ,113,759m2 o f  Tangjeong-M yeon,

A san C ity and designating  О О E lectronics as a project operator.
Petitioners w ere ow ners o f  lands that w ere located in the developm ent 
area. О О Electronics attem pted the negotiation to purchase the lands 
w ith petitioners. W hen the negotiation w as failed, how ever, it initiated 
the condem nation proceeding w ith C hungnam  Province Land T ribunal. 
O n M ay 22, 2006, C hungnam  Province Land T ribunal ru led to 
condem n the lands and buildings. Petitioners filed a case seeking to 
cancel the above taking disposition o f  C hungnam  Province Land 
T ribunal in D aejeon D istrict C ourt on July 24, 2006 (D aejeon D istrict 
C ourt, 2006 G u-H ab 2239). W hile the case is pending, petitioners also 
filed a m otion to request for the constitu tional review  on the part o f 
'project operator' (hereinafter, the "Instant P rovision") o f  A rticle 22 

Section 1 o f  the 'Industrial Site and D evelopm ent Act' (hereinafter, 
"ISD A ") w ith regard to ISD A , A rticle 16 Section 1 Item 3, alleging 
the Instant Provision that perm its private corporations to expropriate 
lands necessary for industrial com plex developm ents infringed on the 
right to property (D aejeon D istrict C ourt, 2005 Ah 163). A fter the 
m otion w as denied on S eptem ber 19, 2007, petitioners filed this 
constitutional com pliant on O ctober 29, 2007.

P rovision  at Issue
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Industrial Sites and D evelopm ent A ct (R evised Dec. 29, 1995 by 
A ct No. 5111)

A rticle 22 (Land E xpropriation)

(1) A  project operator (excluding a project operator under the 
provisions o f  A rticle 16 (1) 6; hereafter the sam e shall apply in this 
A rticle) may expropria te  o r use land, buildings, things fixed to the 
land, rights thereto  excluding  ow nership, m ining claim s, fishery  rights, 
o r rights concerning the use o f  w ater (hereinafter, referred to as "land, 
etc."), w hich are necessary for executing  the industrial com plex 
developm ent project concerned.

A rticle 16 (O perators o f  Industrial C om plex D evelopm ent Projects)
(1) An industrial com plex developm ent project shall be im plem ented 

by a person w ho is selected according to the developm ent plan as 

designated by the authority  to designate industrial com plexes from 
am ong persons falling under any o f  the fo llow ing subparagraphs:

l.~ 2 . (intentionally omitted)
3. A  person w ho w ishes to install facilities adequate for the relevant 

developm ent plan and to m ove therein, or a person w ho is deem ed 
capable o f  developing an industrial com plex in accordance w ith the 
relevant developm ent plan, if  such person m eets the requirem ents 
prescribed by Presidential Decree;

Sum m ary o f  the D ecis io n

The C onstitu tional C ourt, in a 8 to 1 vote, held that the part o f  a 
'p roject operator' under A rticle 22 Section 1 o f  the 'Industrial Site and 

D evelopm ent A ct' w ith regard to A rticle 16 Section 1 Item  3 o f  the 
A ct, stipulating that private corporations may expropriate properties 

that are necessary for industrial com plex developm ents, does not 
infringe on the right to property, thereby not violating the 
C onstitution, for the follow ing reasons:

1. Court Opinion

A. W hether private corporations can be eligible to expropriate for

3 4 7  -



28. Private T ak ing  C ase

industrial com plex developm ents

A rticle 23 Section 3 o f  the C onstitution stipulates the possib ility  o f  

the expropriation  o f  properties under the condition  o f  ju s t
com pensation , not lim iting the eligibility  for expropriation . This 
provision focuses on w hether the taking com plies w ith public 

necessity, and w hether the com pensation for the taking is ju st, not on 
w hether the person exercising  em inent dom ain  pow er should be a 
governm ental body o r a private corporation . T here w ould be not 
significant d ifferences in determ ining public necessity  and
condem nation scope in the event o f  e ither a public institute, such as 
the State, m ay directly  take properties o r a private corporation  may 
take properties under the condition o f  the perm it o f  a public institute. 
Therefore, there w ould be no reasons to lim it the elig ib ility  for 
takings into a public institution, such as the State.

The developm ent o f  industrial com plexes may require a large-scale 
capital investm ent in these days. I f  a project operator o f  industrial 
com plex developm ents is lim ited only to the S tate o r local

governm ents, lim ited budgets m ay cause d ifficulties in prom oting the 
developm ent project. If  public developm ent system  is the only 
available option, developm ent o f  industrial com plex is likely to end  up 
w asting resources due to im balance o f  dem ands fo r developm ent. On 
the o ther hand, if a corporation is allow ed to develop an industrial 
com plex directly , it w ould prom ote the participation o f  corporations. 
T herefore, it w ould be im plied that it is not unconstitutional to 

stipulate that a private corporation  can be qualified as a project 
operator, and it is reasonable fo r legislators to enact the instant 
provision that allow s private corporations to take lands required  to 

im plem ent the project.

B. W hether the Industrial Complex Developm ent Project satisfies the 

Public N ecessity

The legislative purpose o f  the instant provision is to contribute to 
the sound developm ent o f  national econom y by prom oting the 
balanced national land planning and steady industrial developm ent 
through the sm ooth supply o f  industrial location and reasonable
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industrial arrangem ent, proposing to stim ulate the industry 

decentralization and to activate local econom y. If  industrial location is 
sm oothly supplied, it w ould prom ote the construction o f  industrial 
com plex that w ould lead econom ic developm ent and grow th. Besides, 
the econom ic grow th through the developm ent o f  industrial com plex 
has been the fundam ental foundation o f  the social and cultural 
developm ent o f  our society. C onsidering that econom ic grow th has 
significantly  im proved the living standard o f  the national com m unity, 
the im portance o f  industrial com plex developm ents w ould be ascertained.

It should be considered that the provisions o f  the A ct regulate the 
project operator that conduct the industrial com plex developm ent 
project lest the initial public interests that are expected to be achieved 

through the construction o f  industrial com plex can be neglected 
because o f  over-focusing on profits o f  private corporations. T herefore, 
the instant provision w ould satisfy the requirem ent o f  "public 
necessity" under A rticle 23 Section 3 o f  the C onstitution.

C. W hether the Principle o f Prohibition o f  Excessive Restriction is 
violated

The above discussion on the public necessity o f  the instant provision 
suggests the legislative purpose o f  this instant provision. U nder the 
instant provision, a project operator may purchase lands at the m arket
place despite the negotiation fo r taking the lands is failed w ith land
ow ners. Because it prom otes the sm ooth proceeding o f  the project, the 

instant provision w ould be an efficient m eans to accom plish the
legislative purpose. T he instant provision cannot be found to 
excessively restrict the right to property o f  petitioners considering 

provisions stipulating as follows: a project operator is obliged to 
negotiate faithfully  w ith land ow ners and interested parties w ith regard 
to the com pensation  for the lands; the right o f  repurchase w ould be 
arisen if the designated  lands are exem pted from  the industrial 
com plex o r lose the value as an industrial com plex; project operators 
are required to pay ju s t com pensation  to the those w hose land was 
taken; the proceeding for condem nation should correspond to the
principle o f  due process; our legal system  provides substantial legal 

rem edies, such as adm inistrative proceedings, fo r the possib le errors in



28. P rivate  T ak ing  Case

the condem nation disposition; and the scope o f  condem ned lands 
should not be unreasonably  broad beyond the necessity . C onsidering 
the im portance o f  public interests, w hich are sound developm ent o f  the 
N ational econom y, decentralization o f  industry, and stim ulation o f  local 
econom y, it cannot be found that the instant provision d isregard  the 
balance betw een public interests and private interests.

D. whether the Principle o f  Equality is infringed

The instan t provision allow s em inen t dom ain pow er w ithout 
requiring certain prerequisites fo r taking lands prior to condem nation, 
w hile o ther A cts prescribe som e requirem ents. H ow ever, the instant 

provision, unlike o ther A cts, pursues public interests, such as the 
developm ent o f  industrial com plexes, grow th o f  national and local 
industry, creation o f  jo b s, decentralization  o f  industry, and balanced 
developm ent o f  national lands. In addition, the A ct im poses the 

obligation to negotiate faithfully  w ith land ow ners and interested 
parties on a project operator. T herefore, the instant provision is not 
arbitrarily  d iscrim inative and does not v iolate the principle o f  equality.

2. Dissenting Opinion o f  One Justice

The expropriation  by a private co iporation  dem ands intensive 
legislative m easures to secure the public necessity  o f  the taking and to 
revert the benefits from  taking to the public in order to ju stify  such 

expropriation, because it is m ore d ifficult to prom ote public interests 
through a private taking, com pared to a public taking w here the State 
leads the condem nation to benefit the public. For instances, som e 
institutional arrangem ents, such as m easures to guarantee continuous 
restitution o f  the developm ent benefits caused by such expropriation  or 
public use the business profit derived from  such expropriation  o r the 
m andatory jo b  quota system  providing fo r local residents should be 
added, thereby sharing the fruits o f  expropriation w ith all m em bers o f  
the com m unity including the ones taking and being taken. W ithout 
these legal and system atic rem edies, private takings pertinen t to the 
instant provision, w ould not com ply w ith the value o f  the guarantee o f 
the right to property o f  our C onstitution.
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Even if  a private corporation  is given the em inent dom ain  pow er 

under the instant provision, it w ould be possib le to find solutions to 
m inim ize the danger to lose the ow nership  o f  lands only w ith the 

project operator's unilateral m ind, such as the legal requirem ent to set 
the certain  ratio  o f  land purchasing prior to condem nation proceedings. 
S ince such legislative consideration  on m odifying the loss o f  the 

property right o f  land ow ners lacks in the instant provision, it does 
not conform  to the spirit o f  the prohibition o f  excessive restriction o f  
the C onstitution.
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29. Constitutional Complaint against Reducing Time Limit fo r  

Inmate Video Visit Case

[21-2(A) KCCR 725, 2()07Hun-Ma738, September 24, 20091

In this case, the com plainant w ho is a prison inm ate filed this 

constitutional com plaint against the w arden o f  the D aejeon Prison, 
arguing that the w arden 's practice o f  reducing tim e lim it for inm ate 
video visit to less than 10 m inutes per each session for seven tim es is 
excessive restriction on the right to interview  and com m unicate and 
therefore, violates the rule against excessive restriction stipulated in 
A rticle 37, Section 2 o f  the C onstitu tion, infringing upon the
com plainant's hum an dignity  and value and the right to pursue
happiness.

Background o f  the Case

A fter the 'm anagem ent system  o f  unattended inm ate visit' which 
allow s inm ates to com m unicate w ith their visitors including fam ily 
m em bers w ithout the attendance o f  a correction o fficer was introduced 
into the D aejeon Prison on April 2, 2007. The w arden o f  the D aejeon 
Prison reduced the tim e lim it for v ideo visit to less than 10 m inutes 
per each session for seven tim es, w hich w as shorter than before the
introduction o f  such m anagem ent system . A gainst this practice, the
com plainant filed this constitutional com plaint.

Subject M atter o f  R eview

Subject m atter o f  this case is w hether the practice o f  reducing tim e 
lim it for inm ate v ideo visit to less than 10 m inutes per each session 

fo r seven tim es by the w arden o f  the D aejeon Prison infringes on 
com plainant's basic rights guaranteed by the C onstitution.

Sum m aiy o f  the D ec is io n

In a unanim ous vote o f  all Justices, the C onstitu tional C ourt held
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the w arden 's practice o f  giv ing less than 10 m inutes for a video visit 
session does not infringe on com plainant's basic rights. The sum m ary 
o f  the decision is as follows:

1. The practice o f  im posing tim e lim it on v ideo visit in this case 
had already been term inated  w hen this constitutional com plaint was 

filed. Therefore, the justic iab le  interests o f  the com plainant w ho asks 

for judgm en t on the aforem entioned practice to us also evaporated. 
H ow ever, given the current situation regarding m eeting room  facilities 
in correctional institutions and the num ber o f  correction officers in 
charge o f  inm ate visit, it is also expected that such practice o f  
im posing less than 10 m inutes for each video visit session may 

reoccur in the future. A lso, as the reduction  o f  tim e lim it fo r video 
visit, adding yet another restriction on the basic rights including the 
right to interview  and com m unicate o f  the inm ates w hose basic rights 
are already restricted as confined in correctional faculties, is a very 

im portant issue in relation to the basic treatm ent o f  inm ates, 
constitutional clarification for the lim itation bears significant m eaning 
fo r the protection o f  the constitutional order.

2. The basic rights, including physical freedom , o f  the inm ate 
incarcerated fo r the execution o f  punishm ent o f  restricting  physical 
freedom  are inevitably lim ited by the confinem ent and the fundam ental 
rights w hose protection presuppose contact w ith outside w orld or 
require active assistance from  correctional facilities are substantially  
restricted fo r the purpose o f  correction. A lso, the inm ates incarcerated 
for the execution o f  punishm ent o f  restricting physical freedom  upon 
final sentencing has the status d istinguished from  that o f  the detainees. 
Thus, in relation to the inm ates. A rticle 54 o f  the form er Enforcem ent 
D ecree o f  the C rim inal A dm inistration Act prescribing "a prisoner's 
interview  with a v isitor is lim ited to 30 m inutes" should be regarded 
as a non-m andatory  provision w hich allow s the correctional facility to 
provide the inm ates and their fam ily w ith appropriate protection o f  the 
right to interview  at d iscretion. T herefore, the tim e lim it im posed on 
the inm ate visit is a m atter w ithin the d iscretion o f  the related 

adm inistrative offices including the w arden to the extent that such 
d isposition does not infringe upon the fundam ental aspect o f  the right
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to interview  and com m unicate.

3. The practice o f  the w arden in this case perm itting  less than 10 
m inutes fo r each video v isit session for seven tim es is reasonable 

restriction w ithin the boundary o f  the necessary m inim um  degree, 
pursuant to the adm inistrative purpose to equally  and reasonably 
guarantee o ther inm ates or detainees the right to interview  and 
com m unication  in consideration  o f  the hum an resources and facilities 
o f  the D aejeon Prison at that tim e. T herefore, the practice o f  the 
w arden in this case does no t seem  to excessively  restrict the 

com plainant's right to interview  and com m unicate. C onsequently , the 
w arden 's reducing tim e lim it fo r v ideo v isit in this case does not 
violate the ru le against excessive restriction, going beyond the 
adm inistrative d iscretion, and therefore, does not infringe upon the 
com plainant's basic rights guaranteed by the C onstitu tion, such as 
hum an w orth and dignity  and the right to pursue happiness.
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30. Competence Dispute between the National Assembly Members 
and the National Assembly Speaker
[21-2(B) KCCR 14, 2009H un-Ra8 • 9 • 10 (consolidated), O ctober 
29, 2009]

Background o f  the Case

(1) T he p lain tiffs are the N ational A ssem bly m em bers belonging to 
the opposition  party, including D em ocratic Party, and the respondents 
are the S peaker and the V ice-Speaker (hereinafter, the "Speaker", the 
"V ice-Speaker" respectively).

(2) R espondent, the Speaker, announced  to subm it legislative bills 
related  to the press, including the proposed partial revisions to the 
B roadcasting Act, w hich had proceeded with d ifficulties in the 
negotiation betw een the ru ling party  and the opposition  party, ex 
officio  to a plenary session at approxim ately 11:00 on July 22, 2009. 

A t 15:35 on the sam e day, the o ther respondent, V ice-Speaker, 
convened the 283rd extraordinary  session, according to the delegation 
o f  the Speaker that could not en ter into the assem bly hall due to the 
blockade o f  plaintiffs.

A t 15:37 on the sam e day, the V ice-Speaker introduced the 
proposed revisions to the A ct on the F reedom  o f  N ew spapers, etc. and 
G uarantee o f  their Functions (hereinafter, "the N ew spaper B ill"), the 
said partial revised B roadcasting  A ct, and the proposed partial 
revisions to the A ct on In ternet M ultim edia B roadcasting Business 
(hereinafter, "the M ultim edia Bill") together. He also  declared to 
replace the assessm ent report and proposal enunciation w ith term inal 
assem bly records and m aterials, w ithout in terpellations and debates.

(3) W ith regard to the N ew spaper Bill that w as proposed by 
A ssem blym an K ang, Seung-kyu and o ther 168 assem blym en o f  the 

G rand N ational Party, it w as passed by 152 approval votes, 0 
opposition votes, and 10 abstention votes, out o f  the enrollm ent o f 
294 m em bers and presence o f  162 m em bers o f  the N ational A ssem bly. 
A ccordingly, the V ice-Speaker proclaim ed the passage o f  the
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N ew spaper Bill.

(4) T he V ice-Speaker proceeded to take a vote on the partial 
revised B roadcasting A ct also proposed by A ssem blym an K ang, 
Seung-kyu and 168 assem blym en o f  the G rand N ational Party. A fter a 
few  m inutes, he declared  to "close the vote", and the vote-closing 
button w as pressed. At that tim e, the scoreboard o f  electronic vote 
show ed 142 approval votes, 0 opposite  votes, and 3 abstention  votes, 
out o f  the enrollm ent o f  294 m em bers and presence o f  145 m em bers 

o f  the N ational A ssem bly.
The V ice-Speaker referred the said B roadcasting A ct to a revote, 

saying that 'the bill proposed by Kang. Seung-kyu and o ther 168 
assem blym en shall be voted again ', and 'it will be revoted because o f 
the failure o f  vote due to the lack o f  presence quorum '. W hen the 
end o f  vote w as declared, and the voting board show ed 150 approval 
votes, 0  opposite  votes, and 3 abstention votes, out o f  the enrollm ent 
o f  294 m em bers and presence o f  153 m em bers o f  the N ational 
A ssem bly, the V ice-Speaker announced the passage o f  the bill o f  the 

said B roadcasting A ct (hereinafter, "the B roadcasting Bill").

(5) The vote on the M ultim edia Bill w as follow ed. B ecause 161
approval votes, 0  opposite votes, and 0 abstention votes ou t o f  the 
presence o f  161 m em bers o f  the N ational A ssem bly w ere appeared as 
the voting result, the V ice-Speaker announced its passage. He also
introduced the proposed partial revisions to the F inancial H olding
C om panies A ct (hereinafter, the "C orporation Bill") that w as proposed
by Park, Jong-hee and other 168 assem blym en, around 16:12 on the 
sam e day. The C orporation  Bill w as put to a vote that resulted in 162 
approval votes and 3 abstention votes ou t o f  the presence o f  145 
m em bers o f  the N ational A ssem bly. The bill w as announced fo r its

passage, and the session adjourned around 16:16 on the sam e day.

(6) On the day, the chair o f  the A ssem bly Hall had been

surrounded by guards and assem blym en o f  the G rand N ational Parly 
to prevent som e assem blym en o f  the opposition party, such as
D em ocratic Party, from  occupying the chair. A ssem blym en belonging 
to the opposition party and assem blym en belonging to the G rand
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N ational Party w ere tussling w ith one another due to the opposition 

party m em bers' attem pt to occupy the platform  w ith a shout o f  'proxy 
vote to be void'.

(7) The N ew spaper Bill, B roadcasting Bill, N espaper Bill and 
C orporation  Bill (hereinafter, the "Instant B ills") w ere sent to the 
G overnm ent on July 27, 2009. A fter the presentation to State C ouncil 
on Ju ly  28, 2009, these bills were prom ulgated on July 31, 2009.

(8) P laintiffs filed this com petence dispu te ad judications seeking to 
declaratory  judgm ent o f  infringem ent on their rights and nullity o f  the 
prom ulgation o f  the Instant Bills against S peaker and V ice Speaker, 
arguing that the R espondent V ice-Speaker v iolated the 'principle not to 

deliberate the sam e m easure tw ice during the sam e session' by putting 
the said B roadcasting A ct to the revote at the assem bly m eeting o f 
Ju ly  22, 2009, and infringed their' rights to review  and vote on the 
bills that are specified  by the C onstitu tion  and the N ational A ssem bly 

A ct by om itting the assessm ent report, proposal enunciation, 
in terpellations, and debates in review ing and voting the Instant Bills, 
by proclaim ing the passages o f  the Instant B ills despite the issue o f 
proxy vote w as raised out o f  the voting  process o f  the N ew spaper 
Bill.

Subject Matter o f  Review

Subject m atter o f  this case is w hether the respondent V ice Speaker's 
announcem ent o f  the passage o f  the Instant Bills in the 2nd plenary 
m eeting o f  the 283rd ex traord inary  session convened around 15:35 on 
July 22, 2009. infringes the p la in tiffs  right to review  and vote on 
bills and w hether the said announcem ent o f  the passage o f  the Instant 
Bills is void.

S u m m aiy  o f  the D ecision

The C onstitu tional C ourt decided that the plain tiffs ' rights to review  
and vote on the Instant Bills w ere infringed by the declaration  o f
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S p eak er

passages, by a 7 to 2 vote w ith regard  to the N ew spaper Bill and by
a 6 to 3 vote w ith regard to the B roadcasting Bill, that w as occurred
in the 2nd assem bly m eeting o f  the 283rd ex traord inary  session
convened around 15:35 on July 22, 2009. H ow ever, the C ourt denied
the claim  to seek the declaratory  ju dgm en t o f  annulm ent o f  the
announcem ent o f  passage by a 6 to 3 vote w ith regard  to the
N ew spaper Bill and by a 7 to 2 vote w ith regard  to the B roadcasting 
Bill.

R egarding the passage announcem ent o f  the M ultim edia Bill and the 
C orporation  Bill in the assem bly m eeting, the C ourt denied the claim
to seek the declaratory  judgm en t o f  infringem ent on the rights in a  5
to 4 vote.

The reasons are fo llow ed as below:

1. Justiciability in Competence Dispute against the V ice-Speaker

The com petence dispute should be filed against the Speaker that is 
authorized to in troduce b ills and proclaim  the passages because the 
legally com petent institution that caused dispositions o r inactions can 
be a respondent o f  com petence dispute. D espite the V ice-Speaker 
acting on behalf o f  the S peaker can declare the passage o f  bills 
(A rticle 12 Section 1 o f  the N ational A ssem bly Act), he is not legally 
liable for the declaration o f  the passage o f  bills. T herefore, the dispute 
against the V ice Speaker in this case does not satisfy justic iab ility  
requirem ents because it w as brought against a person w ho cannot be a 
respondent (hereinafter, 'respondent' m eans the V ice-Speaker acting on 
behalf o f  the 'R espondent Speaker').

A. Concurring Opinion o f  Justice Cho Dae-hyen

The issue o f  this case is the entire process o f  the review  and vote 
o f  the N ational A ssem bly. In this case, the d ispute should be brought 
against the N ational A ssem bly Speaker w ho represents the N ational 

A ssem bly, not the V ice-Speaker.

2. A . W hether it is possible to w aiver o f  the right to review and vote
on  bills
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The right to review  and vote on bills o f  assem blym en should not be 
w aived because it is the fundam ental authority  to carry ou t the 
legislative activ ities that are the essential function o f  the National 
A ssem bly, w hich is the national institution elected by the People.

B. Justiciability o f  com petence dispute filed by assem blym en who 
disturbed the meeting

T his com petence d ispute case has the nature o f  the public d ispute to 
protect the com petence order under the C onstitu tion  and the decision 
m aking system  o f  the N ational A ssem bly. T herefore, this dispute 
would not be injusticiable due to the abuse o f  the right to bring an 

action in a court, despite som e o f  the p lain tiffs d isturbed the 
respondent's presiding o f  the m eeting and in terfered the voting o f  
o ther assem blym en, w hile attem pting to accom plish their political 
intentions.

(1) Partial Dissenting Opinion o f  Justice Lee Dong-heub

Som e o f  the plaintiffs had not exercised their rights to review  and 

vote on the bills despite  they could  have exercised  the rights. Rather, 
they actively d isturbed the respondent's p resid ing and other 
assem blym en 's rights to review  and vote on the bills, w ith the intent 
to in terfere entirely . Therefore, the plaintiffs do not satisfy the 
justic iab le  interest as the pre-requisite o f  com petence dispute, and 
therefore this part o f  this d ispute should be dism issed.

3. W hether the Passage Announcement o f  the N ewspaper Bill 
Infringed on the Rights o f  Review and Vote on the B ills o f  the 
National A ssem bly Members

A. Illegality o f  the process o f  enunciation o f  the proposal

(1) Opinion o f  Legality o f  Justice Lee Kang-kook, Lee Kong-hyun, 
and Cho Dae-hyen
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The enunciation o f  proposals descried  in the N ational A ssem bly Act 

presum ed that the N ational A ssem bly m em bers that participate in the 
deliberation and voting on b ills should know  the intents and contents 
o f  the proposed bills. Because the intents and contents o f  the 
N ew spaper Bill w as reasonably  expected to be know n to the National 
A ssem bly m em bers at the tim e o f  deliberating and voting  on the bill, 
the proposal regarding the N ew spaper Bill w ould be presum ed to be 
explained. T herefore, there had been no infringem ent on the plaintiffs' 
rights to review  and vote on the bills, v iolating A rticle 93 o f  the 

N ational A ssem bly Act that prescribed the explanation o f  proposal.

(2) Opinion o f  Legality o f  Justice Min H yeong-ki, Lee Dong-heub, 
and M ok Young-joon

The procedural requirem ent w as not satisfied because the N ew spaper 
Bill w as input only in the electronic deliberation system , not in the 
session progress system  at the tim e o f  the declaration o f  the opining 
o f  the vote on the bill. H ow ever, the plaintiffs could understand the 

contents o f  the N ew spaper Bill through the electronic deliberation 

system , and the proposal o f  the bill w as input in the m eeting progress
system  before the voting w as actually  opened. U nder the extrem ely

disorderly  circum stances, it w ould be w ithin the d iscretion o f  the right 
to preside deliberation o f  the S peaker that the respondent preceded to 
the voting  process under the presum ption o f  the validity  o f  the above 
explanation o f  the proposal. Therefore, the p laintiffs' rights to review  
and vote on the bill under A rticle 93 o f  the N ational A ssem bly Act 
w ere not violated.

(3) Opinion o f  Dlegality o f  Justice Kim Нее-ok, Kim Jong-dae, and 
Song Doo-hwan

The proposal o f  the bill should be explained in a sim ple w ay that 
should be equivalen t to the direct explanation o f  a p roposer if a 
general 'oral explanation ' is altered, before proceeding to the

deliberation and voting because the explanation is the essential 
condition o f  the decision fo r interpellations, deliberations, and votes. In 
this case, the N ew spaper Bill w as input into the m eeting progress
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system  about 30 seconds earlier before the actual opinion o f  the vote 
upon the declaration  o f  voting. It does not satisfy the 'explanation o f 
the proposal' specified by the N ational A ssem bly Act. In o ther w ords, 
the respondent m ade an erro r by declaring to open the vote on the 
bill that had not been considered by the com m ittee, w ithout the 
explanation  o f  the proposer. Therefore, the provision o f  article 93 o f  

the N ational A ssem bly A ct w as violated, infringing on the plaintiffs' 
rights to review  and vote on the bills.

B. Illegality o f  the Process o f  Interpellation and Debate

(1) Opinion o f  Illegality o f  Justice Lee Kang-kook, Cho Dae-hyen, 
Kim Н ее-ok, Song Doo-hwan

T he deliberation process is the essential part o f  the legislative 
proceeding under the parliam entarism . A rticle 93 o f  the National 
A ssem bly A ct stipulates that the deliberation is required in the

legislative proceeding unless special occasions, and especially  for the
bill that w as not considered  by the com m ittee, in terpellations and 
deliberations should not be om itted in the decision at the m eeting, 
securing the debate process on the bill.

T he respondent introduced the N ew spaper Bill and other bills en 
bloc, and declared to open the vote on the N ew spaper Bill that was 
not review ed by the com m ittee, fo llow ing the announcem ent to om it 
the process o f  interpellation and deliberation . A fter about 1 1 m inutes 
from  the declaration o f  vote, the N ew spaper Bill was input in the
m eeting progress system , and then after about 30 seconds, the vote 
poll w as open. U nder these circum stances o f  the session, it was
literally  im possible for the plaintiffs to prepare to request for 
interpellation and deliberation before the declaration  fo r voting. In 
addition. A rticle 110 Section 2 o f  the N ational A ssem bly Act does not 

allow  interpellation and deliberation after the declaration for voting, 
therefore, the opportunity  o f  interpellation and deliberation was 
deprived de facto by the respondent's declaration for voting w ithout 
the prior presentation o f  the bill.

W ith these circum stances, the p lain tiffs w ere not guaranteed the 
opportunity  to request to deliberate on the N ew spaper Bill in prior.
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Therefore, the respondent's session presiding that om itted the process 
o f  interpellation and deliberation  violated A rticle 93 o f  the N ational 
A ssem bly Act, infringing on the p laintiffs' rights to review  and vote 

on the bills.

(2) Opinion o f  Illegality by Justice Kim Jong-dae and Lee 

Dong-heub

In the session, the Speaker took a vote on the bill that w as d irectly  
introduced to the assem bly session w ithout the consideration by the
com m ittee, om itting the process o f  interpellation and deliberation 
w ithout checking o r m entioning the request o f  interpellation and
deliberation. Such presiding o f  the session deprived the p lain tiffs o f  
the opportunity  to deliberate on the bill, beyond the reasonable 
discretion o f  the presiding authority  o f  the Speaker, w hich is not
justified . T herefore, the plaintiffs' rights to review  and vote on the 
bills were infringed.

(3) Opinion o f  Legality o f  Justice Lee Kong-hyun, Min H yeong-ki, 
M ok Young-joon

It is the rule that the Speaker should preside over the process o f 
in terpellation and deliberation after confirm ing w hether there are
interpellations, proceeding to the deliberation after checking there are 
no interpellation requests and proceeding to the vote after checking 
there are no deliberation  requests. H ow ever, if there are no requests, 
interpellation o r deliberation m ay be om itted.

The respondent declared to vote w ithout the interpellation and
deliberation, not confirm ing w hether there are requests for
in terpellation o r deliberation  on the N ew spaper Bill, under the
presum ption that there are no in terpellations or deliberations because 
o f  the p la in tiffs  d isturbance at the session w here the session could not 
be proceeded ordinarily . C onsidering these c ircum stances and autonom y 
granted for the N ational A ssem bly, the respondent had not com m itted  

any clear error, v iolating the plaintiffs' rights to review  and vote on 
the bills.
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С. W hether the Freedom and Fairness o f  Voting Was Infringed,
W hether the Infringement Affected the Fairness o f  the Vote
Result, If Any, and W hether the Principle o f  Majority Was 
Violated in the Voting Process

(1) Opinion o f  Dlegality o f Justice Lee Kang-kook, Lee Kong-hyun, 
Cho Dae-hyen, Kim Н ее-ok, Song Doo-hwan

T he m ajority  rule, described by A rticle 49 o f  the C onstitution, 
assum es that it can secure the fairness and legitim acy o f  the 
legislative process by the N ational A ssem bly. The right to vote,
granted for the N ational A ssem bly m em bers w ho consist o f  the 
N ational A ssem bly, is the fundam ental elem ent o f  the right o f 
legislation o f  the N ational A ssem bly, w hich confirm s the final decision 
o f  the N ational A ssem bly through the exercise and confirm ation o f  the 
rights o f  vote o f  all assem blym en. Therefore, if  the freedom  and
fairness o f  voting are infringed and the infringem ent affects the 
legitim acy o f  the voting result, such voting process violates the 

m ajority rule specified by A rticle 49 o f  the C onstitu tion and A rticle 
109 o f  the N ational A ssem bly A ct and infringes on the rights to vote 
on the b ills o f  the N ational A ssem bly m em bers.

B ecause o f  the d isordered circum stances o f  the session at the time 
o f  voting on the N ew spaper Bill and the blind point o f  the current 
electronic voting system , the respondent could not establish the 
m inim um  order for the voting process, and could  not take any action 
to block illegal votes and vote d isturbances. As a result, the freedom  
and ju stice  o f  voting on the N ew spaper Bill w as significantly  infringed 

by abnorm al voting  during the voting process o f  the N ew spaper Bill, 
such as defau lt voting by the unauthorized, illegal conducts doubted  as 
unauthorized o r proxy vote, and the d isturbance against voting.

T he circum stances at the tim e o f  voting on the N ew spaper Bill and 

the degree and frequency o f  the voting conducts that are doubted as 
illegal suggest that the substantial d isorder and unfairness during the 
voting process may affect the legitim acy o f  the voting result that 
reflects the illegal voting occurred  in the extrem ely  disordered 
circum stances and votes w hich cannot be reasonably  classified  w hether 
it is legitim ate or not.
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T herefore, the declaration o f passage o f  the N ew spaper Bill 
infringed on the rights to vote on the bills o f  the p laintiffs, violating 
A rticle 49 o f  the C onstitu tion  and A rticle 109 o f  the N ational 
A ssem bly Act.

(2) Opinion o f  Legality by Justice Min H yeong-ki, I^ e  Dong-heub, 
and M ok Young-joon

In order to prove that the respondent's declaration o f  passage o f  the 
N ew spaper Bill infringed on the p laintiffs' rights to vote on the bill, 
the voting on the N ew spaper Bill should be proceeded under the 
extrem ely d isordered circum stances, and abnorm al voting conducts 
should affect the voting result and infringe the voting value o f  the 
plaintiffs. H ow ever, the evidence presented in this case is not 
sufficient to prove the infringem ent on the p laintiffs' rights to vote on 

the bills.

(3) Opinion o f  Legality by Justice Kim Jong-dae

The C onstitutional C ourt that respects the autonom y o f  the N ational 
A ssem bly should rely on the records o f  the session, unless there are 
exceptional reasons, in finding the facts o f  the session presiding with 

regard to the Speaker's declaration  o f  passage o f  the bill. Therefore, 
unless the unauthorized or proxy vote, alleged by the p laintiffs, is 
recorded in the session records and unless there are exceptional

circum stances, the C ourt should assum e that the session o f  the 
N ational A ssem bly had been duly progressed.

4. W hether the Declaration o f  Passage o f  the Broadcasting Bill
Infringed on the Rights to Review and Vote on the B ills of
Membere o f  the National Assem bly

A. The Dlegality o f  the Process o f  Enunciation o f  the Proposal

A fter the B roadcasting Bill w as input in the session progress
system , the voting on the bill w as declared, and such condition  was 
m aintained. Therefore, the enunciation o f  the proposal, required by the
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N ational A ssem bly A ct, could be assum ed.

B. The Illegality o f  the Process o f  Interpellation and Debate

(1) Opinion o f  Legality o f  Justice Lee Kang-kook, Lee Kong-hyun, 
Kim Н ее-ok, M in H yeong-ki, and M ok Young-joon

W ith regard to the B roadcasting Bill, the plaintiffs had the sufficient 
opportunities to request the interpellation o r debate, before the passage 

o f  the bill was declared. T herefore, it is assum ed that there had been 
no requests o f  interpellation or debate and the decision o f  the
respondent w ho progressed the session should be respected, if such
requests w ere not clearly filed.

In addition, because the norm al session progress w as im possible at 
the tim e o f  this case, it w ould not v iolate A rticle 93 o f  the National
A ssem bly A ct that the respondent did not actively took the floor to
confirm  w hether there are no requests o f  interpellation and debate 
p rio r to the voting on the bills.

(2) Opinion o f  Illegality o f  Justice Cho Dae-hyen and Song  
Doo-hwan

T he substantial guarantee o f  the opportunity  o f  in terpellation and 
debate consists o f  the fundam ental elem ent o f  the right to review  and 
vote on the bill, deriving from  the principle o f  parliam entary 
dem ocracy.

W ith regard to the B roadcasting Bill, the p lain tiffs w ere not 
provided the tim e to prepare the request o f  interpellation o r debate 
and, as a m atter o f  fact, could not request to interpellate and debate 
the bill that should have been fully figured because it w as not 

checked w hether there are requests o f  interpellation and debate or not. 
Therefore, it can be presum ed that the p lain tiffs w ere not provided the 
opportunity  o f  interpellation and debate.

The declaration  o f  om itting interpellation and debate, due to the 

d isorder o f  the session, by the respondent w ho are not authorized to 
om it the interpellation and debate at his will is beyond the lim it o f 
autonom y in session progress because such declaration, regardless o f
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its validity, may m ake interpellation and debate unattainable.

(3) Opinion o f  Illegality by Justice Ю т  Jong-dae and Lee 
Dong-heub

Sam e as the opinion w ith regard to the N ew spaper Bill

C. W hether the 'principle not to deliberate the same measure twice
during the same session' was violated

(1) Opinion o f  Dlegality by Justice Cho Dae-hyen, Ю т  Jong-dae,
M in H yeong-ki, M ok Young-joon, and Song Doo-hwan

A rticle 49 o f  the C onstitu tion and A rticle 109 o f  the National 
A ssem bly A ct stipulates the attendance quorum  and approval quorum  
for the passage, in row . A ccording to these provisions, 'the attendance 

o f  a m ajority o f  all the assem blym en on the register' is not
distinguished in its nature o f  the provision and the effect o f  the
deficit from  'the concurrent vote o f  a m ajority o f  the assem blym en 

present'.
If  an assem blyperson objects to a certain bill, such opposition can 

be expressed through either the voting against the bill at the session 

or being absent from  the session. T herefore, there are no reasons to 
distinguish 'the attendance o f  a m ajority o f  all the assem blym en on 
the register' from  'the concurrent vote o f  a m ajority o f  the
assem blym en present' in their m eanings and effects regarding the

legislative decision.
In the case o f  electronic voting, the vote proceeding is closed in 

substance w hen the voting resu lt is aggregated w ith the Speaker's 
declaration  o f  closing vote. T herefore, a bill w ould be rejected if the 

aggregated voting result show s e ither the approval less than a h a lf  o f  

the attended assem blym en o r the attendance less than a h a lf  o f  the 
enrolled assem blym en.

B ecause the first vote on the B roadcasting Bill w as closed w ithout 
the attendance o f  a m ajority o f  all the assem blym en on the register, 
the Bill should be assum ed as being rejected by the legislative 
decision. Therefore, it w ould infringe on the rights to vote o f  the
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plaintiffs in violation o f  the the 'principle not to deliberate the sam e 
m easure tw ice during the sam e session ' (A rticle 92 o f  the National 
A ssem bly A ct) that the respondent put to a revote, ignoring the above 
result, and declared the passage o f  the bill according to the result o f 
the fo llow ing revote.

(2) Opinion o f  Legality o f  Justice I^ e Kang-kook, Lee Kong-hyun, 
Kim Нее-ok and I>ee Dong-heub

The voting quorum  o f  'the a ttendance o f  a m ajority o f  all the 
assem blym en on the register' described by A rticle 49 o f  the 
C onstitu tion and A rticle 109 o f  the N ational A ssem bly A ct regards the 
voting prerequisite  fo r the valid legislative decision, w hich should be 
distinguished, in its legal nature, from  the 'concurrent vote o f  a 
m ajority o f  the assem blym en present' that declared the principle o f  
m ajority regarding the decision m aking m ethod. Therefore, the 
legislative action that lacks the voting quorum  w ould not be valid.

It is the practice o f  the N ational A ssem bly as well as the legal 
principle im plied by the com parative law study that voting quorum  is 
regarded as the prerequisite o f  the valid legislative decision. O therw ise, 
the voting may be possible only w ith the presence o f  a few  m em bers, 
and such voting w ould be autom atically  rejected  even w ithout 
aggregating  the result, thereby violating the principle o f representative 
dem ocracy.

The voting on the B roadcasting Bill w as closed with the lack o f  the 
voting  quorum  with regard to the requirem ent o f  the m ajority 
attendance out o f  the enrolled  m em bers, therefore, the effect o f  the 
legislative decision on the bill w ould not be valid. A ccordingly , it 
w ould not be the violation o f  the 'principle not to deliberate the sam e 
m easure tw ice during the sam e session' for the respondent to declare 

the passage o f  the B roadcasting Bill according to the result o f  the 
revote.

5. W hether the Declaration o f  Passage o f  the Multimedia Bill and 
Corporation Bill Infringed on the Right to Review  and Vote o f  the 
National A ssem bly Member-;
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A . Enunciation o f the Proposal and Proceeding o f  Interpellation and 

Debate

Sam e as the judgm ent o f  the above B roadcasting Bill (the part o f  4. 

A. & B.)

B. W hether the revision to the Corporation Bill falls into the 
revision to a bill prescribed in Article 95 o f  the National 

Assem bly A ct

T he N ational A ssem bly Act does not lim it the scope o f  the revision 
to a bill, but it stipulates that revision m eans the reflection o f  som e 
ideas to the original bill by adding, deleting, o r changing. T herefore, 
it w ould be the co n cu n en ce  for revision under the N ational A ssem bly 
A ct unless the revision altered the original intent and changed to the 

d ifferent m eanings.

6. W hether the claim  to seek the declaratoiy judgment o f  annulment 
o f the announcement o f  passage o f  the Nespaper Bill is upheld

A. Opinion o f Denial o f Justice Min Hyeong-ki and M ok 

Y oung-joon

B ecause the declaration o f  passage o f  the N ew spaper Bill d id  not 
infringe the rights to review  and vote o f  the p laintiffs, the the claim  
to seek the declaratory  judg m en t o f  annulm ent o f  above 
announcem ent, w hich should have infringed the p laintiffs' rights to 
review  and vote on the bills, does not have standing grounds.

B. Opinion o f  Denial o f  Justice Lee Kang-kook and Lee Kong-hyun

If  a com petence dispute reveals unconstitutional o r illegal conditions, 
the C onstitu tional C ourt should respect the autonom y o f  the plaintiffs 
in elim inating  such conditions. Therefore, the Court w ould decide the 
effects o f  a d isposition according to its d iscretion  in decid ing the 
validity  o r legitim acy only if  there are exceptional c ircum stances that 

require the constitutional com m itm ent to  recover the order o f  pow er.
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O n the ground o f  the respect for the autonom y o f  the N ational 

A ssem bly w ith regard  to the legislative pow er, the C onstitu tional Court 
confirm s the infringem ent o f  the rights in this case. H ow ever, the 
C ourt leave the correction issue o f  unconstitutional o r illegal 
conditions occurred by the infringem ent to the respondent.

C. Opinion o f  Denial o f  Justice Ю т  Jong-dae

As long as the respondent's declaration o f  passage is not the 
adm inistrative disposition  that can be d isputed in litigation seeking 

void o r nullity , the C onstitu tional C ourt can have the ju risd iction  to 
confirm  the infringem ent o f  the p la in tiffs  rights to review  and vote by 
the respondent in this com petence d ispute that occurred dispute 
betw een the N ational A ssem bly M em bers and the N ational A ssem bly 
Speaker w ith regard to the legislative decision process. H ow ever, the 
post action fo llow ing the declaration  o f  passage o f  the bill would 
belong to the ju risd iction  o f  the N ational A ssem bly that is granted the 
autonom y in the legislative decision.

D. Opinion o f  Denial by Justice Lee Dong-heub

The validity  o f the declaration o f  passage o f  the bill, in this case, 
w ould be determ ined by w hether there is an error that clearly  violated 
the provisions o f  the C onstitution regarding the legislative process.

In this case, the N ew spaper Bill w as passed by the concurrence o f 

overw helm ing m ajority out o f  the presented m em bers. T herefore, even 
though the respondent's progress regarding interpellation and debate 
v io lated the legislative proceeding specified by A rticle 93 o f  the 
N ational A ssem bly A ct during the legislative deliberation process, the 
declaration  o f  passage w ould not be void because it did not clearly 

violated the provisions o f  the C onstitution, such as the m ajority rule 
(A rticle 49 o f  the C onstitu tion) and the rule o f  open session (A rticle 
50 o f  the C onstitution).

E. Opinion o f  Uphold o f  Justice Cho Dae-hyen and Song Doo-hwan

The N ew spaper Bill does not satisfy the substantial requirem ents o f
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the representative system  that regards the voting o f  the N ational 
A ssem bly as the will o f  the people because it w as pu t to a vote 
w ithout the enunciation o f  proposal, in terpellation, or debate that
should not be om itted at the session o f  the N ational A ssem bly despite 
it w as not review ed by the C om m ittee. T herefore, the voting  o f  the 
N ational A ssem bly regarding the N ew spaper Bill w ould be not

regarded as the will o f people, thereby being void. In addition to the 
process o f  interpellation and debate that should not be om itted , there 
are fairness issues o f  the voting process and the fidelity  issue o f  the
voting result in the case o f  the N ew spaper Bill. These issues, being
considered together, w ould consist o f  the significant ground to be 

void.

F. Opinion o f  Uphold by Justice Kim H ee-ok

The com petence dispute system  intends the separation  o f  pow ers 
through the control o f  the national authority , developm ent o f  
dem ocracy in substance through the protection o f  m inority , 
preservation o f  the C onstitutional order, and protection o f  authority  o f 

com peten t national agencies. A rticle 61 Section 2 and A rticle 66
Sections 1 & 2 o f  the C onstitutional C ourt A ct also im ply that the

com petence d ispute has the both nature o f objective resolution fo r the
constitutional order and the subjective resolution for the national 

agencies. T herefore, the claim  to seek the declaratory judg m en t o f 
annulm ent o f  the announcem ent o f  the N ew spaper Bill should be
upheld because the respondent's declaration o f  passage o f  the 
N ew spaper Bill had been found to be a violation o f  the C onstitution 
and the N ational A ssem bly Act.

7. W hether the claim  to seek the declaratoiy judgm ent o f  annulment 
o f  the announcement o f  passage o f  the Broadcasting Bill is upheld

A. Opinion o f Denial o f  Justice Lee Kang-kook, 1л?е Kong-hyun, 
and Kim H ee-ok

As review ed in above, because the declaration  o f  passage o f  the 
B roadcasting Bill did not infringe on the plaintiffs' rights to review
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and vote on the bills, the instant declaration  does not have grounds to 

stand fo r the request to confirm  the invalidity that requires the 
infringem ent o f  the p laintiffs' rights.

B. Opinion o f  Denial by Justice M in H yeong-ki, Lee Dong-heub,
and M ok Young-joon

A rticle 66 o f  the C onstitu tional C ourt A ct states that it is w ithin the 

discretion o f  the C onstitu tional C ourt w hether it confirm s the 
infringem ent o f  com petence only, o r extends to confirm  the 
nullification o r validity o f  a d isposition w hich becom es the cause o f
action. For the fundam ental principles o f  the legislative process o f  the
N ational A ssem bly, our C onstitu tion establishes the 'M ajority  Rule' in 
A rticle 49 and the 'O pen Session Rule' in A rticle 50. A ccordingly, the
effect o f  the declaration  o f  passage o f  the bill w ould depend on
w hether there are clear errors to v iolate the C onstitu tion  during the
legislative process.

D espite the declaration o f  passage o f  the B roadcasting Bill by the 
respondent violates the N ational A ssem bly Act, thereby infringing on
the rights to review  and vote o f  the p laintiffs, the error w ould not 

sufficient to hold the declaration o f  passage as null or void.

C. Opinion o f  Denial o f  Justice Kim Jong-dae

W ith the sam e reasons specified in the the claim  to seek the 
declaratory  judgm ent o f  annulm ent o f  the announcem ent o f  passage o f 
the N ew spaper Bill, this part o f  this d ispute should be denied.

D. Opinion o f  Uphold o f  Justice Cho Dae-hyen and Song Doo-hwan

W ith regard to the B roadcasting Bill, there are significant procedural 
e n o rs  that infringed on the rights to review  and vote on the bills by 
om itting the process o f  interpellation and debate. Therefore, the 
declaration  o f  passage w ould be void, considering the violation o f

A rticle 92 (the rejected bill rule) o f  the N ational A ssem bly Act 
together.



31. Report o f  the Number o f  Cases Accepted and the Amount o f  
Case Acceptance by Attorneys Case 
[157 KCCG 2008, 2007Hun-M a667, November 26, 2009]

In this case, the C onstitutional Court held that A rticle 28-2 o f  the 
A ttom ey-at-L aw  A ct, w hich stipulates that any attorney shall report the 

num ber o f  cases accepted and the am ount o f  case acceptance handled 
by him /her in the preceding year to the local bar association, does not 
infringe on com plainant's basic right.

B ackgm und o f  the Case

C om plainants are attorneys-at-law . A ccording to the old A ttorney-A t- 
Law  A ct (hereinafter, the "A ct"), w hen an attorney subm its a le tter o f 
designation o f  counsel to a public agency such as the courts, he/she 
should in advance go through the local bar association w ith w hich 
he/she is affiliated. In addition to this. A rticle 28-2 o f  the Act 
(hereinafter, the "Instant Provision") w hich w as new ly inserted by A ct 
No. 8321 on M ar. 29, 2007 also adds that "any attorney-at-law , any 
law firm  (w ith lim ited liability) and any law  firm  association shall 
report the num ber o f  cases accepted and the am ount o f  case 

acceptance, w hich are handled by h im /her o r it and is paid to h im /her 
or it in the preceding year, to the local bar association w ith w hich 
he/she or it is affiliated not later than the end  o f  January , every 
year". A lso, in case o f  violating the provision, the A ct also provides 
that such an attorney will be subject to im position o f  d iscipline or 
penalty. At this, the com plainants filed this constitutional com plaint, 
arguing that the Instan t Provision w hich m andates attorneys to report 
their confidential business inform ation such as the num ber o f  cases 
accepted and the am ount o f  case acceptance to a third party like the 
local bar association infringes on their freedom  o f  business, right to 
privacy, right to assist client and right to equality.

Provisions at Issue

Form er A ttorney-at-L aw  A ct (revised by A ct No. 8321 on M ar. 29,
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2007, but before revised by Act No. 18991 on M ar. 28, 2008)
A rticle 28-2 (R eport o f  the N um ber o f  C ases A ccepted and the 

A m ount o f  Case A cceptance)

A ny attorney-at-law , any law firm  (w ith lim ited liability) and any 
law firm  association shall report the num ber o f  cases accepted and the 
am ount o f  case acceptance, w hich are handled by h im /her or it and is 
paid to h im /her or it in the preceding year, to the local bar 
association  w ith w hich he/she or it is affiliated  not later than the end 
o f  January , every  year.

Sum m aiy o f  the D ecision

In a vote o f  5 (constitu tional) to 4  (unconstitu tional), the
C onstitutional C ourt held the Instant Provision does not infringe on 
com palinants' basic right. The sum m ary o f  decision is as follows:

1. Court Opinion

A. W hether the Instant Provision infringes on freedom o f  business

The Instant Provision m akes it possible for attorneys to control 

them selves w ith respect to paym ent o f  taxes through the
self-organizing association w ith w hich the attorneys them selves are the 

m em bers, by enabling the local bar association to supervise the 

m em ber attorneys' case acceptance. A nd the legislative purposes o f  the 
Instant Provision are to reduce the possibility o f  tax evasion by 
attorneys and to consolidate public trust in the overall tax
adm inistration through this se lf control m echanism . Such legislative 
purposes are for the public w elfare and therefore legitim ate as 
stipulated in A rticle 37 o f  the C onstitu tion. A lso, requiring attorneys 
to report the num ber o f  cases accepted and the am ount o f  case
acceptance to the local bar association w ith w hich he/she is affiliated 
for guaranteeing transparency in atto rney 's case acceptance is also the 

appropriate m eans to achieve the legislative purposes.
The Instant Provision sim ply requires attorneys to subm it inform ation 

regarding case acceptance once a year and does not interfere w ith the
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Case

core right to decide included in the freedom  o f  business. A lso, local 

bar associations are established to instruct and supervise attorneys and 
the A ttorney-at-Law  A ct stipulates various provisions that enable local 
bar associations to exercise concrete and abstract control over the 
m em ber attorneys by itself. In addition, the A ct im poses a  duty to 
keep the inform ation obtained during the conduct o f  the affairs under 

the Instant Provision confidential. M oreover, o ther professionals such 
as certified public accountants have long been reporting case 
acceptance inform ation pursuant to the in ternal rules o f  the com petent 
association. A nd the num bers o f  cases accepted had been reported 
even before the Instant Provision w as introduced. C onsidering all the 
aforem entioned facts, the Instant Provision neither lim its the 
com plainants' freedom  o f  business m ore than necessary nor disregards 

the balance betw een public and private interests. Therefore, the Instant 
P rovision does not fail to strike the balance betw een legal interests.

B. W hether the Instant Provision violates the right to equality

C onsidering that our society strongly  requires an attorney, w hose 
m ission is to protect basic hum an rights and realize social justice , to 
possess not only professional skill but also social responsibility  and 
professional ethics as an legal expert w ith public nature; that the Act 
only im poses penalty, not crim inal punishm ent for the v iolation o f  the 
Instant Provision; and that certified jud icial scriveners are also subject 
to the d iscipline including penalty in case o f  violation o f  such duty, 

although the Instant Provision im poses duty on attorneys and provides 
som ew hat heavier punishm ent for them  than o ther professionals in case 
o f  violation o f  the duty, there exist legitim ate reasons fo r this 
difference. T herefore, it is hard to say that the Instant Provision 
arbitrarily  discrim inates attorneys from  o ther professionals in sim ilar 

fields, and thereby infringes on the right to equality.

C . W hether the Instant Provision infringes upon the right to privacy

In general, econom ic o r occupational activ ities are conducted  through 
interaction am ong m any parties on the prem ise o f  com plex social 

relationship. Particularly , attorney 's jo b  contains characteristics o f  public
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nature far m ore than any o ther occupational activities. G iven this, the 

inform ation regarding the num ber o f  cases accepted and the am ount o f  
case acceptance cannot be considered as falling  into the attorney 's
zone o f  privacy. T herefore, the Instant Provision does not violate the
com plainants' right to privacy.

2. Opinion o f  Unconstitutionality o f  Four Jastices

A. Since attorneys already subm it an incom e statem ent which
contains detailed inform ation regarding the num ber o f  cases accepted
and the am ount o f  case acceptance along with filing value added 

taxes, the tax im posing authorities can obtain enough inform ation 
about attorney 's case acceptance through this process. N evertheless, due 
to the Instant Provision, the tax im posing authorities receive the 
inform ation from  the local bar association once again, w hich is 
obviously  redundant as it overlaps the content o f  the incom e statem ent 
subm itted along w ith filing value added taxes. T herefore, subjecting
attorneys w ho fail to report their business inform ation regarding case 
acceptance to penalty  by the Instant Provision v io lates the rule o f  the 
least restrictive m eans, w hich is one o f  the elem ents o f  the rule 
against excessive restriction provided in the C onstitu tion, because it
im poses a duty on the citizens and provides sanctions for the failure 
to perform  the duty even thought it is possible for the legislator to 

choose a less restrictive m eans o r even to im pose no duty in order to 
accom plish the legislative purpose.

B. A lthough the attorney 's jo b  bears the characteristics o f  public 
nature, attorneys are also the subject o f  private econom ic activities. 
Therefore, even though it is proper to have differen t standards o f
review  or balance o f  legal interests for such inform ation containing
both public and private nature at the sam e tim e, especially  w hen it 
com es to the part w ith private characteristics, it is reasonable to 
acknow ledge that this private part falls into the category o f  the right 
to privacy and accordingly , to guarantee the protection o f  the 
corresponding basic right. S ince the Instant Provision m erely requires 
additional and redundant inform ation overlapping w ith the already 

existing  inform ation required by the tax im posing authorities, it
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Case

restricts the right to privacy beyond the necessary level allow ed in the 
C onstitution.
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32. Case on Request to be Visited by Counsel in the

Defendant's Waiting Room

|21-2(B) KCCR 288, 2007Hun-M a992, October 29, 2009]

In this case, the C onstitu tional Court denied the com plaint, stating 

that the escorting  correctional officer's denial o f  a defendant's request 
to be visited by his counsel w hile w aiting in the defendant's waiting 
room  located next to the courtroom  did  not infringe on the defendant's 

right to counsel.

Background o f  the Case

T he com plainant w as arrested on charges o f  setting fire to a car on 
M arch 30, 2007 and put into detention starting from  April 4, the
sam e year at the U lsan D etention Center. H e w as then prosecuted in 
U lsan D istrict C ourt on April 20. 2007.

T he second session o f  the defendant's first instance trial was
scheduled in C ourtroom  101 on June 19, 2007 at around 4 :30 p.m ., 
and the com plainant w ho w as w aiting at the defendant's w aiting room 
beside the courtroom  requested the escorting  correctional o fficer Kim 
O -h o  to allow  a visit by the defense counsel. K im  O -h o  denied the 
request, saying that a counsel visit was not perm itted in the 
defendant's w aiting room.

The com plainant argued that his right to counsel as provided in
A rticle 12 Section 4 o f  the C onstitution w as violated by the denial o f  
his request for a counsel visit by correctional officer K im  O -h o  and 
filed this constitutional com plain t on S eptem ber 4, 2007.

Subject M atter o f  R eview

Subject m atter o f  this case is w hether the escorting  correctional 
officer's denial o f  a defendant(com plainant)'s request to be visited by 
his counsel w hile w aiting in the defendant's w aiting room  located next 
to the courtroom  infringes on the com plainant's basic right.
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32. C ase o n  R equest to  be V isited  by C ounsel in  the  D efendant's  W aiting  Room

Sum m aiy o f  the D ecision

The C onstitutional Court denied (tw o supplem enting and two 
dissenting opin ions) the constitutional com plaint, in w hich the 
com plainant claim ed that his right to counsel w as violated w hen, w hile 
w aiting fo r his trial in the defendant's w aiting room  next to the 
courtroom , the escorting  correctional officer refused to allow  his 
request to be visited by his counsel o f  defense.

1. Court Opinion

An arrested defendant's right to be visited by and com m unicate w ith 
counsel does not exist independently  but is relevant w ithin the overall 
system  o f  crim inal procedures that enables appropriate execution o f  
state punishm ent and protection o f  defendants' hum an rights. In that 

sense, the right o f  arrested defendants to be visited by and 
com m unicate w ith counsel m ust be guaranteed to the utm ost, provided 
that it can be restricted in order to serve the said purpose o f  crim inal 
procedures. Yet, even in this case, such restriction should strictly 
follow  the principle o f  proportionality  and m aintain im partiality 
according to general elem ents such as tim e, place, and m ethod.

The com plainant requested correctional officer Kim O -h o  a visit by 
his defense counsel 20 m inutes before the opening o f  his trial while 
w aiting at the room  assigned for arrested defendants located next to 
the courtroom . At that tim e, 14 persons including the com plainant 
were w aiting, and 11 o f  them  w ere violent crim inals w ith charges o f  
attem pted m urder, injury resulting  from  a rape, etc. M eanw hile, there 

w ere only tw o correctional officers w orking in the defendant's w aiting 
room , including Kim O -h o . T he com plainant requested that he be 
visited by his counsel neither through a w ritten form  nor oral 
com m unication , and the correctional officers w ere not even able to 
figure w hether the requested counsel w as in the courtroom .

In this context, if  the correctional o fficers were to allow  the visit o f  
counsel regardless o f  the counsel visit procedures regulated by the 
Safe C ustody Rule, they w ould have no other w ay than to en ter the 
courtroom  and sum m on the counsel, a fter w hich a space has to be
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secured w here confidentiality  and safe custody and control is 
guaranteed, before perm itting  the visit. H ow ever, if  a correctional 
officer nevertheless proceeds to take m easures as such to arrange a 

defense counsel's v isit to the com plainant, it cannot be excluded that 
such action m ay pose a critical risk to correctional adm inistration such 
as safe custody and control o f  o ther defendants.

In consequence, considering the given tim e and place, the 
com plainant's request for a counsel visit goes beyond the practical 
scope o f  the right to be visited by and com m unicate w ith counsel 
enjoyed by arrested defendants. T herefore, correctional officer Kim О 
-ho 's denial o f  the com plainant's request is hardly an unconstitutional 
exercise o f  public pow er that violates the com plainant's fundam ental 
rights.

2. Concurring Opinion o f  Two Justices

T he consultation and com m unication betw een the arrested defendants 
and counsels should be fully guaranteed even w ithin the court.
How ever, since such consultation and com m unication affects care, 
custody, and control o f  arrested defendants w ithin the court, m inim um  
procedures such as the counsel's official request fo r a visit is required 
for the sake o f  safe custody and control.

It is our reality that ordinary courts are not equipped with the 
facilities that guarantee the defendant's right to consult and
com m unicate w ith counsel w ithin the court, so the courts are required 
to m ake efforts to substantially  ensure the said defendant's right, 
w hich is one o f  the m ajor fundam ental rights, by securing a counsel 

visit room  w ithin the court fo r arrested defendants. A lso, in case it is 
difficult to im m ediately obtain the m anpow er and facilities for 
substantial guarantee o f  the defendant's right to consult and
com m unicate w ith counsel, utm ost consideration should be given to 
protect it w ithin the current c ircum stances o f  m anpow er and facilities.

3. Dissenting Opinion o f  Two Justices

In  case the detained offender o r the defendant is under investigation 
o r trial, the necessity fo r the assistance o f  counsel is particularly



32. C ase on  R equest to be V isited  by  C ouasel in  the D efendant's  W aiting  R oom

evident. The right to counsel should be guaranteed to the detained 
offenders or defendants insofar as counseling  service is needed as 
such, and their right to counsel cannot be restricted  fo r reasons o f 
obstruction to safe custody and control o f  detainees, investigation, or 

trials.
Y et, A rticle 275 o f  the Safe C ustody Rule (M inistry  o f  Justice

Instruction No. 520) allow s for restriction o f  their basic right to 
counsel for the convenience o f  safe custody and control o f  inm ates, 
investigation procedures, o r proceedings, and this v io lates A rticle 12 
Section 4 o f  the C onstitution.

The com plainant is an arrested defendant w ho requested to be
visited by his counsel in the defendant's w aiting room  next to the
courtroom  but had the request denied. It is particularly  im portant for
the arrested  defendants to receive assistance from  counsels righ t before 
the trial, and denial o f  such right is evidently  a v iolation o f  their
rights to counsel. Therefore, the C ourt shall find that the denial o f 
com plainant's request for a visit o f  his counsel infringed on his right

to counsel and. furtherm ore, declare that, pursuant to A rticle 75
Section 5 o f  the C onstitutional C ourt Act, A rticle 275 o f  the Safe
C ustody Rule violates A rticle 12 Section 4  o f  the C onstitution.

3 8 0  -



33. Restriction on Prisoner's Right to Vote Case

[21-1(B) KCCR 327, 2007H un-M al462, October 29, 2009]

T his case deals w ith constitu tionality  o f  a provision o f  the Public 
O fficial E lection A ct w hich stipulates that 'a person w ho is sentenced 
to im prisonm ent w ithout prison labor or a heavier punishm ent, but 
w hose sentence execution has not been term inated shall be
disfranchised '. R egarding this, the C onstitutional C ourt denied the 
constitutional com plain t against the aforem entioned provision in a vote 
o f  5 (unconstitu tional) to 3 (denial) to 1 (dism issal). D espite the 
m ajority o f  five ju stices rendered a decision o f  unconstitutionality , the 
constitutional com plaint w as denied as the C ourt failed to m eet the
quorum  requirem ent o f  m ore than six ju stices required to hold the
constitutional com plaint.

B ackground o f  the Case

T he form er portion o f A rticle 18, Section 1, Item 2 (hereinafter, the 
"Instant Provision") stipulates that "a person w ho is sentenced to 
im prisonm ent w ithout prison labor or a heav ier punishm ent, but w hose 
sentence execution has not been term inated shall be d isfranchised". 
C om plainant w as sentenced to one and half year in prison for
violation o f  the M ilitary Service Act. W hile being im prisoned, he tried 
to cast a vote in the presidential election held on D ecem ber 19, 2007 
but failed. A t this, the com plainant filed this constitutional com plaint 

against the Instant P rovision, arguing that the Instant Provision 
infringes his basic rights including the right to vote. The text o f  
Instant Provision is as follows:

Provision at Issue

Public O fficial E lection Act
A rticle 18 (D isfranchised Persons)
(1) A person falling under any one o f  the fo llow ing subparagraph, 

as o f  the election day, shall be d isfranchised: (revised by A ct No. 
7189 on M ar. 12, 2004; Act No. 7681 on A ugust 4, 2005)



33. R estriction  o n  P risoner’s R ight to  V ote Case

2. A person w ho is sentenced to im prisonm ent w ithout prison labor 
or a heavier punishm ent, but w hose sentence execution has not been 
term inated or w hose sentence execution has not been decided to be 
exem pted;

Sum m aiy o f  the D ecision

1. Court Opinion

A. Filing Period Issue

The Instan t Provision lim its the right to vote o f  'a person w ho is 
sentenced to im prisonm ent w ithout prison labor o r a heavier 
punishm ent, but w hose sentence execution has not been term inated as 
o f  the election day'. Therefore, the basic rights including the right to 

vote w ould be considered as being infringed by the Instant Provision 
only w hen a specific cause o f  action for such violation arises. A nd in 
this case, the specific cause o f  action arises from  the election day. As 

the com plainant filed this constitutional com plaint w ithin 90  days from 
the election day, he does not exceed the designated filing period.

B. Violation o f  the Principle against Excessive Restriction, etc.

G iven the im portance o f  the right to vote as a pivotal m eans to 
realize popular sovereignty and representative dem ocracy in a 
dem ocratic nation, the question as to w hether the right to vote is 

excessively restricted o r not should be scrutinized under the strict 
review  o f  proportionality  pursuant to A rticle 37, Section 2 o f  the 
C onstitu tion , from  the view point o f  the principle o f  universal suffrage 
and its lim itation.

The deprivation o f  the right to vote by the Instant Provision, as one 
o f  the crim inal sanctions, functions as retribution to the crim e 

com m itted by the crim inal. M oreover, such deprivation  by the Instant 
Provision, apart from im position o f  life sentence o r prison sentence, 
can help citizens including the prisoners them selves to cultivate 
responsibility  as a citizen and im prove respect to  the ru le o f  law.
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Such purposes o f  the Instant Provision are legitim ate and im posing 
restriction on the prisoner's right to vote is one o f  the effective and 
appropriate m eans to achieve the purposes.

The Instant Provision im poses overall and uniform  restriction on the 

right to vote o f  a person w ho is sentenced to im prisonm ent w ithout 
prison labor o r a heavier punishm ent, but w hose sentence execution 
has not been term inated. In o ther w ords, such restriction extends to 
those w ho negligently  com m it a crim e w ithout know ledge or intention 
to underm ine law  and order o f  the com m unity . A lso, the right to vote 
o f  a parolee, w ho is released from  the prison and returns to the 
society prior to the com pletion o f  sentence after successfully  going 

through the paro le review  com m ittee 's exam ination  on the overall 
circum stances including m otive for the crim e, possibility  o f  recidivism , 
etc., is lim ited under the Instant Provision as w ell. Further, the Instant 
Provision also restricts the right to vote o f  the prisoners w ho are 
sentenced to short term  im prisonm ent for negligence nothing to do 
w ith any crim e against the nation that denies the constitutional order. 
Such extensive restriction, how ever, seem s not com patible w ith the 
election system  in a dem ocratic  nation that strives to accom plish the 
com m unity  order through free participation o f  various people in the 
election process w hose backgrounds o r ideologies are diverse, on the 

basis o f  a pluralistic w orldview . T herefore, the legislators should 
carefully  im pose restriction on the right to vote only in a lim ited 
situation, considering the im portance o f  such right. N evertheless, the 
Instant Provision easily  and uniform ly lim its the prisoner's right to 

vote sim ply by establish ing the standard o f  'a person w ho is sentenced 
to im prisonm ent w ithout prison labor o r a heavier punishm ent, but 

w hose sentence execution has not been term inated ', w ithout carefully 
contem plating 'the relation betw een the type, content or degree o f 
illegality o f  each crim e and the restriction on the prisoner's right to 

vote'. T herefore, the Instant Provision violates the rule o f  least 
restrictive means.

A lso, the Instant Provision restricts the right to vote too broadly, 
regardless o f  the direct relation betw een the characteristics o f  a crim e 
and restriction on the right to vote, and therefore, the prisoner's 
private interests or the public value in the dem ocratic  election system  
infringed by the Instant Provision outw eigh the public interest o f
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33. R estriction  on  P risoner's R ight to  V ote Case

'punishing a person w ho com m its a  felony and im proving citizen 's 
respect to the rule o f  law ' intended to be achieved by the Instant 
Provision. As a result, the Instant Provision fails to strike balance 
betw een the conflicting  legal interests in relation to restriction o f  the 
basic rights.

С  Conclusion

The C onstitutional C ourt should hold the constitu tional com plaint, 
and declare the Instant Provision unconstitutional as it infringes on the 
prisoner's right to vote in violation o f  A rticle 37, Section 2 o f  the 
C onstitu tion  and on the prisoner's equality  right in violation o f  the 
principle o f  universal suffrage stipulated in A rticle 41, Section 1 and 
A rticle 67, Section 1 o f  the C onstitution.

2. Denial Opinion o f  Three Justices

The nature o f  Instant Provision is to crim inally  punish a felon who 

com m its an anti-social crim e. The issue o f  how to punish  a crim e, or 
in o ther w ords, the choice o f  types and scope o f  statutory punishm ent, 
should be decided by the legislature, considering  various aspects
related to not only the nature o f  crim e and protected legal interests
but also our history and culture, the situation at the tim e w hen the 
statute w as legislated, citizens' value system  o r legal sentim ents in
general and the crim inal policy to prevent crim es. In this regard, 
broad legislative discretion should be acknow ledged. Therefore, the 
C ourt should keep this in m ind w hile review ing constitu tionality  o f  the 
Instant Provision.

A ccording to the K orean Crim inal A ct, im prisonm ent w ithout prison 
labor is a sentence im posing serious restriction on the prisoner's basic 
rights including the liberty o f  body by confin ing a crim inal in prison 

for at least one m onth. A nd this sentence is graver than that o f
disqualification  or suspension o f  qualification  w hich lim its the right to 

vote o r the right to be elected. A nd. our C onstitu tion stipulates that a 
judge may be rem oved from  office by a 'sentence o f  the im prisonm ent 
w ithout prison labor or a heavier punishm ent' and the State Public 
O fficials A ct provides that a public officer w ho is sentenced to
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'im prisonm ent w ithout prison labor o r a heavier punishm ent' may be
rem oved from  office. A lso, statutory provisions specifying qualification 
o f  professionals such as law yer stipulate certain grounds for 

d isqualification in case those professionals are sentenced to 
'im prisonm ent w ithout prison labor or a heavier punishm ent'. T herefore, 

the standard o f  'a sentence o f  the im prisonm ent w ithout prison labor 
o r a heavier punishm ent' is im portant enough to justify  such restriction 
on the basic rights. M oreover, as the Instant Provision is applicable to 
prisoners w ho are sentenced to 'im prisonm ent w ithout prison labor or
a heavier punishm ent', not to persons w ho are under the suspension o f
the execution o f  punishm ent, preventing the prisoners w ho are 

sentenced to such grave punishm ent from  exercising  the right to vote 
during the period o f  execution o f  punishm ent does not seem  excessive 
beyond necessary degree to achieve the legislative purpose.

The prisoner's disadvantage o f  being unable to exercise the right to 
vote due to the Instant Provision is m erely one o f  the effects o f  the 
d isqualification o r suspension o f  qualification w hich is a less severe 
sentence than that o f  im prisonm ent w ithout prison labor. The period 
during w hich the right to vote is lim ited does not uniform ly apply to 
all the prisoners, but proportionally  apply on the basis o f  each 
prisoner's sentence, or in o ther w ords, depending on the degree o f 
one 's crim inal liability. T he public purposes to be achieved by the

Instant Provision including 'crim inally  punishing a person w ho com m its 
a felony and im proving citizen 's respect to the rule o f  law ' do not 
seem  to be dw arfed  by the prisoner's disadvantage that the right to 
vote is lim ited during h is/her sentence execution period. Therefore, the 
Instant Provision strikes the balance betw een legal interests.

C onsequently , as the Instant Provision neither violates the rule 
against excessive restriction stipulated by A rticle 37, Section 2 o f  the 
C onstitu tion nor infringes on the com plainant's right to vote and 
equality , the constitutional com plaint in this case should be denied for 
lack o f  cause.

3. Dism issal Opinion o f  One Justice

As the Instant Provision reflects the effect o f  A rticle 43 , Section 2 
o f  the Crim inal A ct (a  person w ho is sentenced to im prisonm ent for a
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33 . R estriction  o n  P risoner's R ight to  V ote Case

lim ited term  o r im prisonm ent w ithout prison labor for a lim ited term s 
shall be under suspension o f  qualifications including suffrage and 
eligibility  under public A ct.), the cause o f  action for in fringem ent on 
the basic rights, such as lim iting the righ t to vote, is also considered 
to arise w hen the sentence is finalized, like in A rticle 43 , Section 2 
o f  the Crim inal Act. This constitutional com plaint, how ever, w as filed 
after the lapse o f  one year since the final sentence w as announced 
and therefore, tim e barred under A rticle 69, Section 1 o f  the 
Constitutional Court Act. Therefore, this constitutional com plain should 

be dism issed.
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34. Participatory Trial Case

[21-1(B) KCCR 493, 2008H un-B al2, November 26, 2009]

In this case, the C onstitu tional C ourt ruled that, w ith respect to 
A rticle 46 Section 5 o f  the A ct on C itizen Participation in Crim inal 
T rials providing that the ju ro rs ' verdict and opinions shall not be 
binding on the court, the people 's right to participate in trials is not 
guaranteed by the C onstitu tion  as the right to trial. The C ourt also 
found that A rticle 5 Section 1 o f  the A ct that lim its the scope o f
cases eligible fo r participatory trials and Section 2 o f  A ddenda o f  the 

A ct that stipulates the applicable tim e o f  the participatory trials do not 
v iolate the C onstitution.

Background o f  the Case

T he com plainant w as prosecuted  on February  8, 2007 on charges o f  
v iolating the Punishm ent o f  V iolences, Etc. Act (m ob assault or 
infliction o f  injury w ith deadly w eapons o r o ther dangerous articles) 
and the C ontrol o f  Firearm s, Sw ords, Explosives, Etc. A ct and
defam ation. C o n v ic ted ' and sentenced to four years in prison, the 
com plainant appealed to the Seoul Eastern D istrict C ourt. W ith the
case o f  appeal pending, the com plainant filed a m otion requesting 

constitutional review  o f  A rticle 5 Section 1, A rticle 46 Section 5, and 
A ddenda Section 2 o f  the Act on C itizen Participation in Crim inal 
T rials (hereinafter, the "Participatory Trial A ct"), arguing that they 
infringed on his right to trial, right to equality , etc. W hen the m otion 
was denied, how ever, he filed a constitutional com plain t w ith the
C onstitu tional C ourt. The provisions subject to review  are as follows:

Provisions at Issue

Act on C itizen Participation in Crim inal T rials (Act No. 8495, 
enacted June 1, 2007)

A rticle 5 (E ligible Cases)
(1) A  case enum erated in any o f  the fo llow ing subparagraphs shall 

be eligible for a participatory trial (hereinafter, referred to as "eligible
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34. Participato ry  Trial Case

case"):
1. T he latter part o f  A rticle 144 (2) o f  the C rim inal A ct Crim inal 

Act (hom icide in the course o f  com m itting special obstruction o f 
public duty); the latter part o f  A rticle 164 (2) o f  the aforesaid  Act 
(hom icide by com m itting arson on present living buildings, etc.); the 
latter part o f  A rticle 172 (2) o f  the aforesaid A ct (hom icide by burst 
o f  an explosive object); the latter part o f  A rticle 172-2 (2) o f  the 
aforesaid A ct (hom icide by discharge o f  gas, electricity , o r o ther 
utilities); the latter part o f  A rticle 173 (3) o f  the aforesaid Act 
(hom icide by com m itting  obstruction to supply o f gas, electricity , or 

o ther utilities); the latter part o f  A rticle 177 (2) o f  the aforesaid  Act 
(hom icide by inundation o f  present living buildings, etc.); the latter 
part o f  A rticle 188 o f  the aforesaid A ct (hom icide by com m itting  
obstruction o f  traffic); the latter part o f  A rticle 194 o f  the aforesaid 
A ct (hom icide by poisoning drinking w ater); A rticle 250 o f  the 
aforesaid A ct (m urder, killing ascendant); A rticle 252 o f  the aforesaid 
A ct (m urder upon request or w ith consent); A rticle 253 o f  the 
aforesaid A ct (m urder upon request by fraud); A rticle 259 o f  the
aforesaid A ct (hom icide by inflicting bodily injury, hom icide o f  
ascendant in the course o f  inflicting bodily injury); the part re fen in g  
to A rticle 259 in A rticle 262 o f  the aforesaid A ct (hom icide by 
com m itting violence); the latter parts o f  A rticle 275 (1) and (2) o f  the 

aforesaid A ct (hom icide by abandonm ent); the latter parts o f  A rticle 
281 (1) and (2) o f the aforesaid Act (hom icide by arrest or

confinem ent); A rticle 301 o f  the aforesaid Act (bodily injury by or 
resulting  from  rape); A rticle 301-2 o f  the aforesaid A ct (m urder or 
hom icide by com m itting rape); the parts referring to A rticles 301 and 
301-2 in A rticle 305 o f  the aforesaid A ct (bodily in jury  by or
resulting from  sexual in tercourse w ith, or sexual abuse to, a m inor or 
m urder or hom icide by com m ission o f  sexual intercourse w ith, or 
sexual abuse to, a m inor); A rticle 324-4 o f  the aforesaid Act (m urder 
or hom icide o f  hostage); A rticle 337 o f  the aforesaid  A ct (bodily 
injury by or resulting from  com m itting  robbery); A rticle 338 o f  the
aforesaid A ct (m urder o r hom icide by com m itting robbery); A rticle
339 o f  the aforesaid A ct (robbery and rape); A rticle 340 (2) and (3) 
o f  the aforesaid  A ct (bodily injury by o r resulting from  piracy and 

m urder, hom icide and rape by com m itting  piracy); and the latter part
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o f  A rticle 368 (2) o f  the aforesaid  A ct (hom icide by com m ission o f  
aggravated  destruction  and dam age);

2. A rticle 2 (1) 1 o f  the A ct on the A ggravated  Punishm ent, etc. o f 
Specific C rim es (bribery); A rticle 4-2  (2) o f  the aforesaid  Act 
(hom icide by com m itting arrest or confinem ent); subparagraph 1 o f 
A rticle 5 o f  the aforesaid A ct (loss to the national treasury); A rticle 

5-2 (1), (2), (4), and (5) o f  the aforesaid Act (k idnapping and 
abduction); A rticle 5-5 o f  the aforesaid  A ct (bodily  injury by or 
resulting  from  com m ission o f  robbery, robbery  and rape); A rticle 5-9 

(1) and (3) o f  the aforesaid A ct (retaliatory  crim es); A rticle 5 (4) 1 
o f  the Act on the A ggravated Punishm ent, etc. o f  Specific Econom ic 
C rim es (acceptance o f  property in breach o f  good faith); A rticle 5 o f  

the A ct on the Punishm ent o f  Sexual C rim es and Protection o f 
V ictim s thereo f (aggravated robbery  and rape); A rticle 6 o f  the 
aforesaid A ct (aggravated rape); A rticle 9 o f  the aforesaid A ct (bodily 
injury by o r resulting  from  rape); and A rticle 10 o f  the aforesaid Act 
(m urder or hom icide by com m itting rape);

3. Cases specified by the Rules o f  the Suprem e C ourt am ong cases 
under ju risd iction  o f  a collegiate panel under A rticle 32 (1) 3 o f  the 
C ourt O rganization Act;

4. C ases o f  an attem pt of, abetm ent, aiding, preparation , or 
conspiracy to com m it an offense under any provision o f  subparagraphs 
I through 3;

5. C ases falling under any provision o f  subparagraphs 1 through 4 
and A rticle 11 o f  the Crim inal P rocedure Act, in w hich related cases 

are jo ined  together for trial as a single case.

A rticle 46 (Presid ing Judge's Explanation, D eliberation, V erdict, and 
D iscussion)

(5) N o verdict and opinions under paragraphs (2) through (4) shall 
be binding on the court.

A D D EN D A
(2) (A pplicability) T his A ct shall apply to the first case prosecuted 

by the public prosecutor after this Act enters into force.

Sum m aiy o f  the D ecision
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34. P articipa to ry  Trial Case

In a unanim ous opinion, the C onstitu tional C ourt declared  the 
provision subject to review  constitutional according to the follow ing 
reasons:

1. Article 46 Section 5 o f  the Participatory Trial Act

W ith respect to w hether the right to trials involving citizen 

participation is ensured  as part o f  the right to trial, the Korean 
C onstitution has no w ritten regulation to guarantee thereof, unlike the 
U nited States, w here the right to ju ry  trial is guaranteed as a 
constitutional right under the U .S. Federal C onstitu tion  and its 
A m endm ents. T he K orean C onstitution only provides in A rticle 27 
Section 1 that, "All c itizens shall have the right to trial in conform ity 
w ith the Act by ju d g es qualified under the C onstitu tion  and the Act".

Since the aforem entioned right to trial by ju d g es qualified under the 
C onstitu tion and the Act m ainly concerns trials by career judges, it is 
not to be considered that the right to participatory trial is protected by 
A rticle 27 Section 1 o f  the C onstitu tion  that provides for the right to 
trial.

2. Article 5 Section 1 o f  the Participatoiy Trial A ct

A rticle 5 Section 1 o f  the Participatory Trial A ct stipulates the 
scope o f  eligible cases, w hich m ostly involve v io lent crim es entailing 
severe statutory punishm ent and exclude relatively light statutory 
punishm ent such as property crim es that constitute a large portion  o f 
crim inal cases. This reflects the consideration  that m aterial and 

personnel conditions tire not so easily met from  the start in preparing 
for trials w ith citizen participation , w hich differ from the existing 
crim inal trials, and thus the pu ipose is found to be legitim ate.

Furtherm ore, it is reasonable that, given the sta ted  circum stances, the 
elig ib le cases are confined to felony cases w hose defendants m ore 
favor citizen participation and w hich draw  public attention, and the 

possibility  rem ains that the scope o f  eligible cases may be extended 
by Suprem e Court Rules, etc. after positive and em pirical research to 
involve o ther crim es. Therefore, the provision is not in violation o f
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the  co m p la in an t 's  r ight to  equality .

3. Addenda Section 2 o f  the Participatoiy Trial A ct

Insofar as the right to participatory trial is not guaranteed under the 
C onstitu tion , w hether citizen participation in trials will be allow ed and 
specifics such as tim e and scope o f  the trials are, in general, m atters 
o f  extensive legislative discretion for legislators to decide. Section 2, 
A ddenda o f  the Participatory Trial Act decides the applicable tim e o f  

participatory trials according to w hether the case w as prosecuted upon 
the A ct's entry into force, considering  the need to lim it eligible cases 
due to w orkload and judicial econom y, etc. Therefore, the legitim acy 
o f  the purpose is achieved.

Furtherm ore, the adjudication procedures o f  courts are initiated and 
the offender assum es the status o f  a party to the case, nam ely 
defendant, upon the filing o f  prosecution  by prosecutors. By all 

accounts, this provision that uses the standard o f  the tim e o f 
prosecution in decid ing the applicability  o f  the Act is considered a 
reasonable m eans to serve the purpose. T herefore, this provision does 
not infringe on the equality  right o f  the com plainant either.



35. Sexual Intercourse under Pretence o f  Marriage Case
[158 KCCG 2157, 2008H un-Ba58, 2009H un-B al91 (consolidated), 
N ovem ber 26, 2009]

In this case, the C onstitutional Court held unconstitutional the 
portion o f  A rticle 304 o f  the C rim inal Act w hich provides that 'a 
person w ho induces a w om an w ho is not prone to an obscene act 
into sexual in tercourse under pretence o f  m arriage' is guilty on the 
grounds that it infringes on m en's right to sexual self-determ ination, 
right privacy in violation o f  the principle against excessive restriction.

Background o f  the Case

Petitioners w ere respectively  indicted for allegedly tricking a w om an 
not prone to an obscene act into sexual intercourse by falsely agreeing 
to m arry her in violation o f  A rticle 304 o f  the C rim inal Act. 
A ccording to A rticle 304 o f  the Crim inal Act, a person w ho induces a 
fem ale w ho is not prone to an obscene act into sexual intercourse 
under pretence o f  m arriage o r through o ther fraudulent m eans
(hereinafter, the "engagem ent fraud"), shall be punished by 
im prisonm ent fo r not m ore than tw o years o r by a fine not exceeding 
five m illion won. R egarding this, the petitioners filed a m otion 
respectively w ith presiding crim inal courts to request fo r the 
constitutional review  o f  the said A rticle during their trials. Petitioners, 

having been denied the said m otion by the crim inal courts
respectively, filed these constitutional com plaints w ith this Court 
pursuant to A rticle 68 Section 2 o f  the C onstitutional Court Act. 
arguing that the portion o f  'a person w ho induces a w om an w ho is 
not prone to an obscene act into sexual in tercourse under pretence o f 
m arriage' (hereinafter, the "Instant Provision") infringes on their 
fundam ental rights. The text o f  the Instant Provision is as follow s:

P rovision  at Issue

Crim inal Act (enacted on Sep. 18, 1953 by A ct No. 293, and 
revised on Dec. 29, 1995 by Act No. 5057)
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A rticle 34 (Sexual Intercourse under Pretence o f  M arriage)
A person w ho induces a fem ale  w ho is not prone to an obscene act 

into sexual intercourse under pretence o f  m arriage o r through other 

fraudulent m eans, shall be punished by im prisonm ent fo r not m ore 
than two years or by a fine not exceeding five m illion won.

Sum m ary o f  the D ecision

In  a vote o f  6  (unconstitu tional) to 3 (constitutional, including 
supplem entary  opinion by one justice), the C onstitutional C ourt held 
that the Instant Provision violates the C onstitution. The sum m ary o f 
the decision is as follows:

1. Court Opinion

T he legislative purpose o f  the Instant Provision cannot be regarded 
legitim ate fo r the fo llow ing reasons: first, it is totally w ithin the realm  
o f  privacy fo r a man to have a sexual relationship w ith a fem ale 

partner, against w hich the state 's interference should be as m inim al as 
possible if no coercion o r violence is involved. M oreover, such a 
relationship  usually has a tendency to be exaggerated . T herefore, the 
Crim inal A ct does not punish a pre-m arital sex relationship , and in 
this regard, there is also no reason to punish the ordinary conduct o f 
inducing a partner into a pre-m arital sex relationship. Second, if a 
w om an, after voluntarily  deciding to have a pre-m arital sex 
relationship  w ith a m an w ho dem ands it, later asks the court to 
punish him arguing her decision w as m ade by m istake, that is an act 

o f  denying her ow n right to sexual self-determ ination. A lso, under the 
Instant P rovision, the subject o f  protection is lim ited to w om en who 
have no habit o f  acting obscenely  w hile all o ther w om en w ho have 
sexual relationships w ith m ultiple partners are stigm atized as 'w om en 
w ho are prone to an obscene act' and excluded from  the protection, 
w hich ends up forcing sexual ideology based on patriarchy and 
m oralism  on w om en. In this regard, the Instant Provision not only 
runs afoul o f  the state 's constitutional duty to create and m aintain a 
gender equal society (A rticle 36. Section 1 o f  the C onstitu tion), but



35 . Sexual Intencouree u n d e r Pretence o f M arriage C ase

also denies w om en's right to self-determ ination  regarding sexual 
activity under the guise o f  protecting w om en, by treating them  as not 
being m ature enough to have the capacity  to voluntarily  m ake such a 
decision. T herefore, the right to sexual self-determ ination to be 

protected by the Instant Provision goes against w om en's dignity  and 

value.
As our society has gone through changes in public legal aw areness 

regarding sex and m arriage, there seem s no pressing need to provide 
crim inal protection for a w om an w ho m istakenly enters into a 
pre-m arital sex relationship w ith a m ale partner. It is at the heart o f 
people 's privacy to have any kind o f  sexual o r rom antic relationships 
w hatsoever and such relationships should be regulated by law  only 
w hen the private relationships are know n to the public and clearly 
proven to exert an evil influence on society. A lso, in m odern crim inal 
ju risprudence, there is a grow ing tendency to avoid crim inalizing 
activities related to people 's private lives. Furtherm ore, the crim e o f 

engagem ent fraud has been abolished in m any countries and, for 
exam ple, Japan, G erm any and France have no statutory provision that 
stipulates such a crim e. A lso, such crim inal punishm ent, w hile losing 

its effectiveness as a penalty im posed by the state, increasingly brings 
about side effects. G iven all the aforem entioned aspects, crim inally  
punishing a person w ho induces a w om an into sexual intercourse 
under pretence o f  m arriage fails to follow  the rule o f  appropriateness 
o f  m eans and the rule o f  the least restrictive m eans to achieve the 

legislative purpose.
T he Instant Provision excessively  restricts m en's fundam ental rights 

such as the right to sexual self-determ ination , the right to privacy, by 

subjecting sexual relationships w ithin the zone o f  privacy to crim inal 
punishm ent. But the public interest o f  protecting a w om an w ithout 
habit o f  acting obscenely  w ho enters into sexual in tercourse w ith a 
cause m istakenly perceived by her, w hich drastically  loses its 
effectiveness in this m odern society, does not seem  to outw eigh the 
im portance o f  the infringed fundam ental rights. In this regard, it fails 
to strike a balance betw een legal interests.

T herefore, the Instant Provision goes against the C onstitu tion , as it 
excessively restricts m en 's right to sexual self-determ ination , right to 
privacy in violation o f  the rule against excessive restriction stipulated
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in A rticle 37 Section 2 o f  the C onstitution.
As for the C onstitutional C ourt D ecision o f  99H un-B a40, 

2002H un-B a50 (consolidated) that declared A rticle 304 o f  the Crim inal 

A ct to be constitutional on O ctober 31, 2002, is hereby overruled 
inasm uch as it conflicts w ith the H olding o f  this decision.

2. Opinion o f  Constitutionality o f  Three Justices

Protection under the Instant Provision extends exclusively to w om en 
because it is perceived by the legislators that w hen a w om an induces 
a m an into sexual in tercourse under pretence o f  m arriage, the man's 
right to sexual self-determ ination is less likely to be infringed. 
C onsidering the physical d ifference and the ethical and em otional

perception gap tow ard sexual intercourse betw een men and w om en, it 
is hard to conclude that the legislative decision is based on 
illegitim ate gender discrim ination , im poses the old patriarchal value o f 
chastity  o r forces w om en to keep the ir virginity  before m arriage.

H aving sexual in tercourse w ith a fem ale partner under pretence o f  

m arriage is conduct that infringes on o ther people 's legal interest,
going beyond the acceptable boundary o f  the right to 
self-determ ination. T herefore, the Instant Provision cannot be regarded 
as infringing on the right to sexual self-determ ination o f  a man who 
induces a fem ale not prone to an obscene act into sexual intercourse 
under pretence o f  m arriage. A lso, a m an 's conduct o f  lying to a
w om an about m arriage w ithout intention to do so does not fall into 
the category  o f  privacy to be protected by A rticle 17 o f  the
C onstitution. T herefore, as long as a man engages in a w rongful
conduct o f  inducing a w om an into sexual intercourse under pretence 
o f  m arriage, in spite o f  the fact that it is the w om an's fault fo r failing
to recognize her partner is telling a lie, it is still required to im pose
crim inal punishm ent on such a conduct.

W hen a w om an files a charge against a man for allegedly deceiving 
her into having sexual in tercourse under pretence o f  m arriage, such a 
case should be regarded as becom ing an issue o f  d isturbing social 
order, beyond the zone o f  privacy and inherent lim itation o f
fundam ental rights. In this stage, therefore, the need to m aintain social 
order is far m ore im portant than the need to protect private life o f  the
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35. Sexual Intercourse u n d e r Pretence o f M arriage Case

parties to the case. A lso, w hen an individual's private life infringes 
upon other's legal interests, such infringem ent becom es an issue
outside the zone o f  privacy and inherent lim itation o f  fundam ental 
rights and therefore, such a case should be considered  beyond the 
coverage o f  protection under A rticle 17 o f  the C onstitu tion  w ithin this 
lim it. In this regard, punishing a man w ho com m its a crim e o f

engagem ent fraud does not seem  to fail to strike balance betw een 

legal interests.
As the Instant Provision is enacted to provide punishm ent only for a

case w here a clear causal relationship betw een the conduct o f  having
sexual intercourse under pretence o f  m arriage and the consent to 
sexual intercourse and the sexual intercourse is established, thereby 
being legitim ate in its purpose, it cannot be considered as v io lating 
the principle o f  equality.

3. Concurring Opinion to the Opinion o f  Constitutionality by One 
Justice

T he Instant Provision is not m eant to punish the private conduct o f  
sexual intercourse itself, but rather, it is related to a  case w here a 
w om an, w ho is dam aged by deception o r fraud com m itted  by her 
m ale partner, actively requests the court to review  the case and punish 
the m ale partner (engagem ent fraud is a crim e subject to victim 's 
com plaint). T herefore, this is sim ply not a case o f  relationship  o f 
utm ost intim acy betw een man and w om an w ithin the zone o f  privacy 
any m ore, but a case in w hich state intervention can be allow ed.

It is still not safe to say that no w om an in our society need 
constitutional or legal protection and consideration  any m ore. Rather,

as w e understand that there are still a small num ber o f  w om en w ho
need to receive constitutional o r legal protection and consideration in 
our society as ever, it seem s too early  to repeal the Instant Provision 

at this point o f  time.
The Instant Provision only punishes the anti-social conduct o f  a man 

w ho deceives a w om an into sexual intercourse under pretence o f 
m arriage w ithout true intent to do so, considering  her as a mere
object to satisfy sensual pleasure. T herefore, sim ply recognizing the 
Instant Provision to infringe on the m en 's right to sexual
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self-determ ination , w ithout consideration o f  the aforem entioned aspect, 
will result in acknow ledging the freedom  o f  deception, fraud or 
defraudation  in sexual relationship , w hich is clearly  unjustifiable and 
unacceptable.



36. G ranting a  Private D eveloper to C laim  Transfer o f  Land  

fro m  Private O w ner Case

[158 KCCG 2169, 2(K)8Hun-Bal33, November 26, 2009]

In  this case, the C onstitu tional C ourt held that the first sentence o f  
A rticle 18-2 Section I o f  the fo rm er H ousing A ct (revised by A ct No. 
8239 on January  11, 2007 but before revised by A ct No. 8657 on 
O ctober 17, 2007) cannot be regarded as infringing on the essential 

aspects o f  petitioners' property right o r violating the rule against 
excessive restriction, and therefore does not v io late the C onstitution.

B ackground o f  the Case

Petitioners are the co-ow ners o f  a lot and a house built thereon 
located in O O -D o n g , Л Д -G u, D aegu M etropolitan C ity, w hich was 
acquired  around D ecem ber 2005. O n January  22, 2007, a developm ent 
com pany obtained approval for its construction  project plan on 337 

lots including the aforem entioned lot from the M ayor o f  Daegu 
M etropolitan C ity, pursuant to A rticle 16 o f  the H ousing Act. The 
com pany, w hich had asked the petitioners to sell the lot bu t failed  to 
reach an agreem ent, filed a claim  against the petitioners seeking to 
transfer the lot, pursuant to A rticle 18-2 o f  the H ousing A ct. W hile 

the litigation w as pending, the petitioners filed a m otion to request for 
the constitutional review  o f  A rticle 18-2 o f  the H ousing A ct, arguing 
that the provision w as unconstitutional as it infringed on the essential 
aspects o f  petitioners' property right and ran afoul o f  the principle o f 
ju s t com pensation  (2 0 0 8 K aK il7 3 5 ), bu t the m otion w as denied. At 
this, the petitioners subsequently  filed this constitutional com plain t with 
the C ourt on N ovem ber 5, 2008. The provision at issue is as follow s:

P rovision  at Issue

Form er H ousing Act (revised by A ct No. 8239 on January  11, 2007 
but before revised by A ct No. 8657 on O ctober 17, 2007)

A rticle 18-2 (C laim  for Sale, etc.)
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(1) Any project undertaker w ho obtains approval fo r his project plan 

pursuant to the provisions o f  A rticle 16 (2) 1 m ay file  a claim  
against an ow ner o f  a site (including buildings thereon; hereafter the 
sam e shall apply in this A rticle and A rticle 18-3) that the form er has 
not secured the ground o f  use (excluding anyone w ho has continued 
to hold the ow nership  o f  the site for 10 years prior to the date on 

w hich the district-based planning area is determ ined and published. In 
this event, in calculating the period o f  holding the site, if  the ow ner 
o f  the site has acquired  the ow nership  by inheritance from  the lineal 
descendant o r ascendant o r the spouse, the period o f  holding the site 
by the inheritee  shall be added up) am ong the sites for the relevant 
housing construction  fo r selling the site at the m arket price. In this 
case, such project undertaker shall negotiate w ith the ow ner o f  the site 
subject to the claim  for its sale for the period o f  not less than three 
m onths.

Sunim aiy o f  the D ecision

In an opinion o f  8 to 1, the C onstitutional C ourt held constitutional 
the first sentence o f  A rticle 18-2 Section 1 o f  the form er H ousing Act 
w hich authorizes a private developer to claim  transfer o f  the land 
(am ended  by Act No. 8239 on January  11, 2007 but before am ended 
by A ct No. 8657 on O ctober 17, 2007). The sum m ary o f  decision is 
as follows:

1. Court Opinion

By granting a private developer to claim  transfer o f  the land 
necessary for its housing construction project, the first sentence o f  
A rticle 18-2 Section 1 o f  the form er H ousing A ct (revised by Act No. 
8239 on January  11, 2007 but before revised by A ct No. 8657 on 
O ctober 17, 2007, hereinafter the "Instant P rovision") forces the 
landow ner to sell its land and involuntarily  transfer o f  the land, w hich 
in fact am ounts to land expropriation. Therefore, the issues in this 
case are 1) w hether there is any public necessity to authorize a 
developer to transfer land; 2) w hether the landow ner is justly
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com pensated; and 3) w hether the Instant Provision excessively  restricts 
o r infringes on the essential aspects o f  the freedom  o f  contract and 
the property right.

In this case, as the Instant Provision 's allow ing a private developer 
to buy land necessary for its housing construction project is to achieve 
the public interest o f  facilitating com pletion o f  the construction  project 
approved pursuant to the district unit planning, the legislative purpose 
is considered legitim ate and the elem ent o f  public necessity  for lawful 
expropriation deem s to be satisfied. Further, granting the private 

developer to the right to file a claim  transfer o f  land against the 
ow ner at m arket price is an appropriate m eans to achieve the 
aforem entioned purpose, given the fact that in order to acquire som e 
parcels o f  adjacent land necessary fo r construction  o f  m ore than 20 
houses, it is necessary to provide a certain m easure to acquire such 
land w ithin the district un it planning zone. T he Instant Provision is a 
system  o f  expropriation o f  private property less severe than a general 
taking as it strictly regulates the requirem ent fo r the right claim  
transfer o f  land from  ow ners. M oreover, in relation to the exercise  o f 
this right, the Instant Provision sufficiently  guarantees the interests o f 
the related landow ners and m inim izes the possib ility  o f  infringing on 
their basic right. T herefore, the Instant Provision does not violate the 
principle o f  least restrictive m eans. A lso, it cannot be said that the 

Instant Provision infringes on the essential aspects o f  the landow ner's 
property right regarding the land against w hich the claim  is filed, 
because under the Instant Provision, the developer w ho can claim  
transfer o f  land should provide adequate com pensation fo r the 
landow ner based on the fair m arket price o f  the property , w hich 
guarantees ju s t com pensation. M oreover, the Instant Provision strikes 
an appropriate balance betw een legal interests because the public 
interest to facilitate a construction  project pursuant to the d istrict unit 
planning surpasses the private interest expected  to be restricted by the 
Instant Provision, considering the facts that the right to land, different 
from  o ther property rights, is far m ore strongly related to the public 
interest concerns; that the developm ent project constructing m ore than 

20 dw elling units assum es strong public nature even conducted  by a 
private developer; and that parcels o f  adjacent land are indispensible 
to such a developm ent project.
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For the forgoing reasons, the Instant Provision neither infringes on 

the essential aspects o f  the petitioners' property right nor violates the 
principle against excessive restriction.

2. Dissenting Opinion o f  One Justice

G iven the Instant Provision forcibly deprives a landow ner o f  the 
property right against h is/her w ill, the right to claim  transfer o f  land 
provided in the Instant Provision essentially  belongs to the type o f 

expropriation stipulated in A rticle 23 Section 3 o f  the C onstitution. 
D ifferent from  a governm ental taking in w hich the State is the main 
party that takes private property and spreads the benefits to the public 

as a w hole, how ever, w hen a private com pany becom es the main 
party  expropriating  private property, there should be m ore intensive 
legislative m easures by w hich the public necessity o f such 
expropriation is secured and the benefits from  it can be reverted to 
the public, in order to ju stify  such expropriation. F or exam ple, som e 
institutional arrangem ents, such as m easures to guarantee continuous 
restitution o f  the developm ent benefits caused by such expropriation or 
public use the business profit derived from  such expropriation , should 
be added, thereby sharing the fruits o f  expropriation  w ith all m em bers 
o f  the com m unity including the ones taking and being taken. A s long 
as the exercise o f  the right to claim  transfer o f  land by a private 
developer takes the characteristics o f  expropriation  by a private party, 
legal and institutional com plem entary  m easures should be accom panied 

in order to m ake such expropriation com ply w ith the constitutional 
value o f  guaranteeing property right.

Furtherm ore, even in a situation w here the right to claim  transfer o f 
land, i.e., the pow er o f em inent dom ain, is inevitably granted to a 
private party , such a right should be exercised as m inim ized as 
possible, only to achieve the legislative purposes o f  the Instant 
Provision and prevent dam age o f  activities, so called albaggi in 
K orean (m eaning "planting o f  golden egg"), pursuing unjustifiable 
profit taking advantage o f  the needy condition  o f  the developer, 
stubbornly  refusing to sell land at a reasonable price hoping for a 
h igher level o f  com pensation later on. This requirem ent is norm ative 
dem and originated from  the principle o f  least restrictive m eans o f  rule
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against excessive restriction. The Instant P rovision, before being 
revised, prevented an exercise  o f  the right to claim  purchase o f  land 
against those w ho had  continued to hold the title o f  the site for three 
years prior to the date on w hich the district-based planning area w as 
determ ined and published. H ow ever, after the revision to the Instant 
Provision, the three year period w as extended to ten years. This 
extension o f  period, how ever, seem s likely to unnecessarily  expand the 
scope o f  exercising  the right to claim  transfer o f  land against those 
w ho have nothing to do w ith the activities (w hat is called albaggi in 
K orean) pursuing unjustifiable profit. In  this regard, the Instant 
Provision cannot be acknow ledged as com plying with the spirit o f  the 
rule against excessive restriction.

A s such, the Instant P rovision, w hich fails to provide the 
aforem entioned legal and institutional com plem entary  m easures while 

easily granting a private party the pow er o f  em inent dom ain, infringes 
on the constitu tionally  guaranteed property right and therefore, violates 
the C onstitution.
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37 . C onstitutional C om plaint against leg is la tive  O m ission  

regarding W ithdrawal o f  l i f e  Sustaining Treatm ent

[21-2(B) KCCR 647, 20()8Hun-Ma385, November 26, 2009]

In this case, a constitutional com plaint w as filed by a patient herself 
and her son and daughters, asking for constitutional review  o f 
legislative om ission o f  not providing an A ct regarding w ithdraw al o f 
life sustaining treatm ent, etc. R egarding the filing by the patient 
herself, the C onstitutional C ourt rendered a decision o f  dism issal on 
the ground that "the constitutional com plaint is not justic iab le  because 
the legislative om ission does not fall under the 'non-exercise o f 
governm ental pow er' stipulated in A rticle 68 (1) o f  the C onstitutional 
C ourt Act. A lthough the right o f  se lf determ ination on w ithdraw al o f 

life sustaining treatm ent is one o f  the basic rights guaranteed by the 
C onstitu tion, it is d ifficu lt to conclude that the state is obligated to 
legislate the 'A ct on w ithdraw al o f  life sustaining treatm ent, etc.' to 
protect the right". A lso, regarding the filing by the son and daughters 
o f  the patient, the C onstitu tional C ourt rendered a decision o f 
dism issal on the ground that "there is no self-relatedness to the 
infringem ent o f  the fundam ental right by the legislative om ission, and 
therefore, the filing is not justiciab le".

Background o f  the Case

C om plainant K im  O k-kyung is a  patient w ho has been in a 

perm anent vegetative state since suffering  brain dam age caused by 

hypoxia and has received m edical treatm ent such as adm inistration  o f 
antibiotics, artificial feeding and hydration solution, etc. (hereinafter, 
"life sustaining treatm ent"). O ther com plaints are her son and daughters.

K im 's son and daughters dem anded the m edical s taff to halt any 
m edical treatm ent for her, refusing to receive m eaningless treatm ent o f 
life extension, but the dem and w as refused by the hospital. U pon this, 
the com plainants (including the special representative on b eh a lf o f 
C om plainant K im  O k-kyung) filed this constitutional com plain t on M ay 

11, 2008, arguing that "in case w here it is possible to confirm  the
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intent o f  a dying patient, such as C om plainant K im  in this case, to 

refuse to receive m eaningless life sustaining treatm ent, a basic right to 
die a natural death should be acknow ledged, and the com plainants' 
hum an value, right to pursue happiness, property right, etc. are 
infringed by the legislature 's om ission to enact a related law to protect 

this right".

Sunim aiy o f  the D ecision

In a unanim ous vote (one concurring  opinion), the C onstitutional 
Court d ism issed the constitutional com plaint. The sum m ary o f  decision 
is as follows:

1. Court Opinion

A. W hether the self-relatedness o f  com atose patient's children who 
filed the constitutional complaint can lie acknowledged

In this case, the 'non-exercise o f  governm ental pow er', w hich is the 
subject m atter o f  review  in this case, is the om ission to legislate the 
'A ct on w ithdraw al o f  life sustaining treatm ent, etc.' The subject that 
is directly affected by the aforem entioned legislative om ission or 
legislation o f  the A ct as fulfillm ent o f  the duty to legislate is a 

patient w ho w ould die if  the life sustaining treatm ent is w ithdraw n or 
w ithheld. The children o f  such a patien t have interests in the 
aforem entioned legislative om ission in that they have to endure 
em otional distress as w atching 'the patient helplessly  lying dow n on 

the bed and w aiting for death w ithout having a chance to d ie a 
natural death due to the futile life sustain ing treatm ent' and possibly 
bear the econom ic burden to pay the m edical bill as a  person under 
duty to support the patient. It seem s reasonable, how ever, that such 
em otional distress o r econom ic burden should be deem ed as only an 
indirect and factual interest. T herefore, the constitutional com plaint 
filed by the children o f  the patient under life sustaining treatm ent is 
not justic iab le  as it is not d irectly  related to the infringem ent on their 

own basic right.
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В. W hether the legislative om ission presented by the patient herself 
falls under the non-exercise o f  government power

O nly w hen the legislature does not carry ou t the delegated
legislation to m ake law s w hich is clearly  stipulated  in the C onstitution 
in order to protect basic rights, or only w hen the legislature does not 
take any legislative action even in the case w here the state becom es 
obligated to take action o r protect certain category  o f  people 's basic 
rights w hich are created  through the in teipretation o f  the C onstitution, 
the legislative om ission can be a subject m atter o f  a constitutional 
com plain t as 'non-exercise o f  governm ent pow er' under A rticle 68 (1) 
o f  the C onstitu tional C ourt Act. It seem s that, how ever, there is no 

constitutional provision that explicitly  delegates the legislation o f  the 
'A ct on w ithdraw al o f  life sustaining treatm ent, etc.' for the dying

patients. Therefore, the issue in this case is w hether the state is 
evidently  obligated to legislate the 'A ct on w ithdraw al o f  life 
sustaining treatm ent, etc.' under the interpretation o f  the C onstitution.
In relation to this, it is also required to review  the question as to 
w hether the dying patient's right o f  self-determ ination  on w ithdraw al o f 
life sustaining treatm ent is one o f  the constitu tionally  guaranteed basic 
rights. Further, on the basis o f  the prem ise that such a basic right is 
acknow ledged, it is also needed to review  the question as to w hether 
the S tate has the duty to legislate 'A ct on w ithdraw al o f  life 
sustaining treatm ent, etc.' to protect the right.

(1) W hether the dying patient's right o f  self-determ ination  on
w ithdraw al o f  life sustaining treatm ent is one o f  the constitutionally  
guaranteed basic rights

'W ithdraw al o f  life sustaining treatm ent, or in o ther w ords, the self 

determ ination to shorten one's ow n lifespan' conflicts w ith the 
constitutional value o f  protecting the 'right to life'. H ere, the 'dying
patient' w hose self-determ ination on w ithdraw al o f  life sustaining
treatm ent is at issue m eans a patient w ho 'is m edically unable to 
regain h is/her consciousness, to recover the loss o f  function o f
im portant organs related to life and therefore it is ev ident that the
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patient will end h is/her life w ithin short tim e considering the patient's 
physical condition ', or nam ely, w ho is 'in a irrecoverable stage o f 
death '. A s the 'dying patient' can  only extend h is/her life w ith the help 
o f  m edical equipm ents and probably becom e unable to extend h is/her 

life even w ith the help o f  m edical equipm ents as finally being in the
irrecoverable stage due to the loss o f  o ther functions o f  body, the life
sustaining treatm ent fo r the 'dying patient' is, m edically  speaking, a 
mere continuation o f  m eaningless intrusion upon a person 's body
w ithout any possibility  o f  effective cure o f  disease. M oreover, such 
treatm ent can be regarded not as preventing the process o f  death from 
starting, but as artificially  extending the final stage o f  death during the 
process o f  death w hich has already been started in natural condition. 
Therefore, although the decision and actual practice o f  w ithdraw ing 
life sustaining treatm ent shorten patient's lifespan, this cannot be 
deem ed a suicide as arbitrary disposal o f  life. R ather, this corresponds 
to the hum an value and dignity  in that such practice is to leave one's 

life at the hand o f  the nature, freeing the dying patient from
non-natural intrusion on body.

T herefore, a patient can be regarded as being able to m ake a 
decision to deny o r cease life sustaining treatm ent to keep one's 
d ignity  and value as hum an being w hen facing death and inform  the 
m edical s taff o f  h is/her decision o r w ishes in advance before being 
unable to com m unicate, and such a decision should be protected as 
one o f  the aspects o f the self-determ ination  right guaranteed by the 
C onstitution.

(2) W hether the legislature is obligated to enact the 'A ct on 
w ithdraw al o f  life sustaining treatm ent, etc.' under the in teipretation  o f 
the C onstitution

D isputes over w ithdraw al o f  life sustaining treatm ent can be resolved 

by a court trial and the right o f self-determ ination on w ithdraw al o f 
life sustaining treatm ent can be effectively  protected by the 
requirem ents and procedures for allow ing the w ithdraw al set by the 
court trial, although not perfect. A lso, since the issue o f  choosing  to 
cease life sustaining treatm ent and die a natural death through 
exercising  the right to se lf determ ination is related to the constitutional
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value system  o f  protecting the right to life and it is a m atter o f  grave 
im portance in connection w ith not only law and m edical science but 
also religion, ethics and further, philosophical discussion o f  hum an 
existence, it requires a sufficient social consensus. Therefore, the 
legislation o f  an A ct related  to this issue should be possib le only after 
the social discussion on this becom es m ature, yields a public 
consensus and then the legislature recognizes such necessity as a 

result. A lso, the N ational A ssem bly has discretion to decide w hich o f 
the options including 'presenting norm s and standard through a court 
trial' o r 'legislation ' w ould be desirable as a m eans to guarantee the 
'right o f  self-determ ination on w ithdraw al o f  life sustaining treatm ent', 
w hich is an issue o f  legislative policy.

Therefore, under the interpretation o f  the C onstitution, it is d ifficult 
to conclude that the state has an obligation to legislate the 'A ct on 

w ithdraw al o f  life sustain ing treatm ent, etc.'

(3) C onclusion

A fter all, since the constitutional com plain t by the patient herself 
against the legislative om ission to provide the 'A ct on w ithdraw al o f 
life sustaining treatm ent, etc.' is considered to be filed against a m atter 
for w hich the state does not have the duty to legislate, not falling  
under the 'non-exercise o f  governm ental pow er' stipulated in A rticle 68
(1) o f  the C onstitu tional Court A ct, it is non justiciable.

2. C oncuning Opinion o f  One Justice

The core elem ent o f  the right o f  se lf determ ination  derived from  
Article 10 o f  the C onstitution is autonom y and the autonom y is 
prem ised on the fact that an individual can make an inform ed decision 
am ong m any possible alternatives, sufficiently  understanding the 
m eanings o f  each alternative.

W hen a patient is finally in the irrecoverable stage w aiting for 

upcom ing death, how ever, it is hard or im possible to identify the 
patient's decision on w ithdraw al o f life sustaining treatm ent. It is also 
doubtable that, a t the point o f  w ithdraw al o f  life sustaining treatm ent, 
patients can m ake a choice betw een life and death by them selves with
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sufficient understanding o f  the m eanings o f  the tw o alternatives, or 
can m ake an autonom ous decision to pull the plug. In this case, the 
issue is w hether w ithdraw al o f  life sustaining treatm ent objectively 
corresponds to the patient's best interest in light o f  the patient's set o f 
values and beliefs in general. A fter all, in the case o f  a dying patient, 
since it is hard to connect w ithdraw al o f  life sustaining treatm ent with 
the existence o f  a prior m edical instruction by the patient, the right o f 
self-autonom y under the C onstitu tion  m ay not be an issue to be 
considered here.

An issue o f  ceasing life sustaining treatm ent for a dying patient in 

the irrecoverable stage requires a social consensus, considering  not 
only the patient's intent but also the m edical care system  and social 
insurance system  to relieve econom ic and em otional burden o f  patient's 
fam ily m em bers and the standard and procedures fo r preventing 
w ithdraw al o f  life sustaining treatm ent from  being m isused or abused 
in order to protect our precious life as the very source o f  hum an 
existence. N am ely, this issue should be solved not by considering  the 
patient's right to self determ ination  on one's ow n life, w hich is not 

even guaranteed by the C onstitution, as an absolute standard but by 
the legislature 's enactm ent o f  a relevant law on the basis o f  a public 
consensus form ed through discussion and deliberation by the 
com m unity m em bers.

T herefore, the constitutional com plain t filed by the patient herself 
should be dism issed on the ground that there is no possibility  o f  
infringem ent on the basic rights.
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38. Pretrial Detention Credits after Making an Appeal Case
[21-2 K CCR 710, 2 0 0 8 H u n -K a l3 , 2009H un-K a5  (consolidated), 

December 29, 2009]

Both A rticle 482 Section 1 o f  Crim inal P rocedure A ct (revised by 

A ct no. 8496 on June 1, 2007), stipulating the inclusion o f  pretrial 
detention credits a fter filing an appeal and A rticle 482 Section 2 o f 

C rim inal P rocedure Act (revised by Act No. 7225 on O ctober 16, 
2004) does not prescribe the detention credits after filing an appeal 
until the w ithdraw al o f  the appeal. Such exclusion from  regular 
penalty  is not com patib le w ith the C onstitu tion  by excessively 
restricting the freedom  o f  body w ithout rationality  and legitim acy, 
v iolating the constitutional principle o f  the presum ption o f  innocence, 
due process, and equality . The abovem entioned provisions shall be 
applicable until the revision by the Legislature.

Background o f  the Case

T he m ovant a t the requesting court(case 2008H u n -K al3 ) and the 
defendant o f  the underly ing case(case 2009H un-K a5) w ithdrew  appeal 
respectively w hile it is pending, after they are sentenced o f  
im prisonm ent with the inclusion o f pretrial detention credits at the first 
crim inal trial. H ow ever, there are no provisions regarding the 
calculation o f  pretrial detention credits in the case o f  the w ithdraw al 
o f  appeal because o f  the expiration o f  the term  for appeal. The 
requesting courts requested this constitutional review  o f  A rticle 482 
Sections 1 and 2 o f  C rim inal Procedural Act (hereinafter, com bined 
tw o Sections referred as the "Instant Provisions"), granting the 
m ovant's m otion (2008H un-K al3 ) o r sua sponte(2009H un-K a5), w hich 
regards the calculation o f  pretrial detention credits but do not stipulate 
the inclusion o f  pretrial detention credits after m aking an appeal until 
w ithdraw ing it, thereby the pretrial detention credits being excluded 
from  regular penalty.

[The Instant Provisions]
Crim inal P rocedure A ct (revised by Act no. 8496 on June 1, 2007)
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A rticle 482  (C alculation in N um ber o f  D etention D ays, etc. Pending 
Judgm ent after A ppeal)

(1) T he w hole num ber o f  days o f  detention pending judgm ent 
subsequent to the application fo r appeal shall be included in the 

calculation o f  the regular penalty, in the follow ing cases:
1. In cases w here application for appeal has been m ade by a public 

prosecutor; and
2. In cases w here application for appeal has been m ade by a person 

o ther than a public prosecutor, and the original ju dgm en t is quashed.

Crim inal Procedure Act (revised by A ct No. 7225 on O ctober 16, 
2004)

(2) The w hole num ber o f  days o f  detention before final and 
conclusive judgm en t during the period fo r w hich the application for 
appeal is filed (excluding the num ber o f  days o f  detention subsequent 
to the application for appeal) shall be included in the calculation o f 
the regular penalty.

Sum m aiy o f  the D ecision

The C onstitutional Court decided the Instant P rovisions are 
incom patible w ith the C onstitu tion w ith an 8 (unconstitu tional, 
including one dissenting opinion regarding the holding expression) to I 
(constitutional) vote for the fo llow ing reasons.

1. Court Opinion

Because suspects o r defendants prior to conviction are not guilty 

under the constitutional principle o f  the presum ption o f  innocence, they 
should not be disadvantaged physically  and spiritually  from  the 

perspective o f law and fact by being treated as the convicted. 
Especially , pretrial detention is identical to im prisonm ent from  the 
perspective o f  suspects o r defendants w hose freedom  o f  body is 

infringed. T herefore, the entire credits should be included in the 
regular penalty under the principle o f hum an rights and fairness. Thus, 
the detention after m aking an appeal until its w ithdraw al should be
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included in regular penalty  as long as it is categorized as pretrial 
detention. H ow ever, the Instant P rovisions exclude the detention after 
filing an appeal until its w ithdraw al from  regu lar penalty , thereby 
infringing on the freedom  o f  body, w hich is one o f  the m ost 
fundam ental rights am ong the basic rights.

B esides, w hile the entire pretrial detention credits are included if a 

defendant under custody m akes an appeal but receives the decision o f 
dism issal, according to the 2007H un-B a25 decision o f  this Court, 
delivered on June 25, 2009, the detention credits w ould not be 
included if  a defendant under custody m akes an appeal and w ithdraw s 
it, because the Instant P rovisions do not prescribe the calculation o f  
the detention period after m aking an appeal until its w ithdraw al. 

T herefore, a defendant under custody w ho w ithdraw s an appeal w ould 
be unfairly discrim inated  against a defendant under custody whose 
appeal is dism issed.

As a result, the exclusion o f  pretrial detention credits after filing an 
appeal until w ithdraw ing it excessively  restricts the freedom  o f  body 
w ithout rationality  and legitim acy, violating the constitutional principle 
o f  the presum ption o f  innocence, due process, and equality . Therefore, 
the Instant P rovisions that prescribe the 'inclusion o f  pretrial detention 
credits after m aking an appeal', but do not stipulate pretrial detention 
credits after m aking an appeal until w ithdraw ing an appeal violates the 
Constitution.

W e declare the decision o f  incom patibility  w ith the C onstitution to 
prevent legal vacuum  for the instant nullification o f  the provisions by 
the decision o f  unconstitu tionality . The Instant P rovisions shall be 
applicable until the Legislature revised the provisions to accord with 
the C onstitution.

2. Dissenting Opinion o f  One Justice on the Type o f  Holding

T he decision o f  unconstitutional on statutes, w hich m akes a statute 
null, should specify the unconstitutional part o f  the statute w hen it 
declares unconstitutional.

Because the current regulation o f  the Instant P rovisions is not 
incom patible w ith the C onstitu tion , the statue that is not 
unconstitutional w ould be declared unconstitutional, if  we declare the
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Instant Provisions incom parable w ith the C onstitution. Therefore, we 
should not declare the existing substances o f  the Instan t P rovisions 
incom patible w ith the C onstitution.

B ecause the unconstitu tionality  o f  the Instant Provisions is located in 
the failure o f  the inclusion o f  pretrial detention credits, from  filing an 
appeal until w ithdraw al o f  the appeal, to the sentence, we should hold 
that "the failure o f  the inclusion o f  the pretrial detention credits from  

filing an appeal until w ithdraw al o f  the appeal, to the sentence o f  the 
Instant P rovisions is against the C onstitution.

3. Dissenting Opinion o f  One Justice

It is w ithin the broad d iscretion o f  the Legislature w hether the 
pretrial detention credits should be included to the sentence. B ecause it 
w ould be not unconstitutional unless the legislation clearly abuses the 
d iscretion, it is not logical that the inclusion o f  the entire pretrial 
detention credits to the sentence can only protect the hum an rights. 
The pretrial detention credits from  filing an appeal to the w ithdraw al 
o f  the appeal can be regarded as the term s not including to the 
sentence because the Legislature considers them  as the liable term s o f 
the defendant.

W ith these reasons, it w ould be not clearly un fa ir and unreasonable 

abuse o f  discretion o f  the Legislature in enactm ent to exclude the 
pretrial detention credits from  filing an appeal to its w ithdraw al from 
the sentence. T herefore, A rticle 482  Section 2 o f  the Crim inal
Procedure Act w ould not violate the principle o f  equality  because
defendants under custody w ho w ithdraw  appeals are not arbitrarily 
d iscrim inated, w ithout sound grounds, against defendants under custody 
w hose appeals are dism issed.

B esides, considering that the pretrial detention according to law and 
due process under the C onstitution does not infringe on the freedom  
o f  body, the disadvantages by the pretrial detention should not be 
regarded as the sacrifice o f  defendants. T herefore, A rticle 482  Section 
2 o f  the C rim inal P rocedure Act that excludes the pretrial detention

credits, from  filing an appeal to the w ithdraw al o f  the appeal, from
sentence does not infringe on the freedom  o f  body.
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39. Case on Prohibition o f  Assemblies Near the National Assembly 
[21-ЦВ) KCCR 745, 2006Hun-Ba20 • 59 (consolidated) December 

29, 2009]

In this case, the C onstitu tional C ourt decided that the portion o f  
A rticle 11 Item 1 o f  the A ssem bly and D em onstration Act concerning 
the "N ational A ssem bly building", w hich provides that no person may 
hold any outdoor assem bly o r stage any dem onstration anyw here 
w ithin a 100-m eter radius from  the boundary o f  the office building, is 
not in violation o f  the C onstitution.

Background o f  the Case

The petitioners w ere prosecuted on charges o f  holding assem blies 
w ithin the 100-m eter radius from  the boundary o f  the N ational 
A ssem bly building and convicted in the court o f  first instance. They 
appealed the case and filed a m otion to request fo r the constitutional 
review  o f  the underlying A rticle 11 Item 1 o f  the A ssem bly and 
D em onstration A ct, arguing that the provision violated the freedom  o f  
assem bly and thus the C onstitu tion. H ow ever, w hen the m otion was 
denied, they filed this constitu tional com plaint.

P rovision at Issue

A ssem bly and D em onstration A ct (later revised by A ct No. 7123 on 
Jan. 29, 2004 and w holly revised by Act No. 8424 on M ay 11, 2007)

A rticle 11 (Places Prohibited for O utdoor A ssem bly and 
D em onstration)

No person may hold any outdoor assem bly o r stage any 
dem onstration anyw here w ithin a 100-m eter radius from  the boundary 
o f  the fo llow ing office buildings or residences:

1. The N ational A ssem bly building, all levels o f  courts, and the 
C onstitutional C ourt;

Sum m aiy o f  the D ecision
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In a vote o f  5 (constitu tional) to 4  (unconstitu tional), the 
C onstitutional C ourt ruled that the portion o f  the "N ational A ssem bly 
building" o f  A rticle 11 Item  1 o f  the A ssem bly and D em onstration 
Act does not violate the C onstitu tion  for the fo llow ing reasons:

1. Court Opinion

The provision at issue absolutely bans the ou tdoor assem bly or 
dem onstration near the N ational A ssem bly, w hich m ay directly 
renounce the m em bers o f  the N ational A ssem bly, etc., im pose 
psychological pressure through threats, o r cause difficulty  in the access 
to the N ational A ssem bly. Such prohibition  ensures free access to the 
N ational A ssem bly building and the safety o f  its facilities and is 

considered as an adequate m eans to serve the legitim ate legislative 
purpose. M eanw hile, g iven its particularity  and im portance, the 
constitutional ju risd iction  exercised  by the N ational A ssem bly requires 
special and sufficient protection. H ow ever, the general regulations 
prescribed by the A ssem bly and D em onstration A ct o r ex-post 
regulations under the Crim inal Act alone cannot serve as the effective 
m eans to protect the com petence o f  the National A ssem bly.

In addition, it is hardly the case that there is a less restrictive 
m eans o ther than the challenged provision, and having no exception is 
not considered a violation o f  the rule o f  the least restrictive m eans 
given the function and role o f  the N ational A ssem bly. Furtherm ore, 
the private interest abridged by the challenged provision is nothing but 

a spatial restriction in lim ited scope - restriction o f  holding assem blies 
near the N ational A ssem bly, w hereas protecting the com petence o f  the 
N ational A ssem bly is definitely  im portant in term s o f  representative 
dem ocracy. As the resulting decline in the effectiveness o f  assem blies 
and dem onstrations and restriction on freedom  concerned are therefore 
acceptable, the balance o f  interest is not found to be disrupted. For 
this reason, the contested provision is not in violation o f  the  rule 
against excessive restriction and thus the freedom  o f  assem bly.

2. Dissenting Opinion o f  Four Justices
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Sending a m essage or exercising political pressure by holding an 
assem bly is necessary and w orthw hile in itse lf in today 's pluralistic 

dem ocracy, and there  is no constitu tionally-justified  need to prohibit 
any influence o f  political and collective expression on m em bers o f  the 
N ational A ssem bly. N evertheless, the challenged provision established a 
no-assem bly zone w ithout question ing  the practical danger o f  
assem blies o r dem onstrations near the N ational A ssem bly and the 
possibility  o f  violence. T his m easure lacks the legitim acy o f  the 
legislative purpose or serves as an inadequate m eans to fulfill the 
legislative purpose. M eanw hile, insofar as the general regulations set 
forth  in the A ssem bly and D em onstration A ct and provisions 
restricting violence under the Crim inal A ct exists, the legislative 

purpose o f  protecting the function o f  the N ational A ssem bly can be 
served w ithout d ifficulty  even w ithout the prior restriction o f  the 
exercise o f  the freedom  o f  assem bly itself. In this sense, designation 
o f  such a prohibited  area is an excessive regulation o f  basic rights 
and thus v iolates the rule o f  the least restrictive m eans. In addition, 
the challenged provision is problem atic in the sense that it provides 
no exception to ease the restriction on basic rights even in cases with 
sm all possibility  o f  violation o f  legal interests. It is undoubted th a t the 
protection o f  the function o f  the N ational A ssem bly as a constitutional 
control body represents public interest o f  very particu lar im portance, 
but the contested provision, by im posing full-fledged restriction even 
on the peaceful and ju stifiab le  assem blies, show s no effort for 
balancing the conflicting  legal interests in consideration  o f  specific 
circum stances. H ence, the balance o f  interests is hardly achieved. In 
consequence, the instant provision breaks the rule against excessive 

restriction by overly  regulating the freedom  o f  assem bly and  therefore 
is in violation o f  the C onstitution.

3. Concurring to Dissenting Opinion o f  One Justice

Insofar as the official duties o f  the N ational A ssem blym en are not 
obstructed, the people 's freedom  o f  speech should be allow ed not only 
in the vicinity o f  but also w ithin the N ational A ssem bly.
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4. D ism issal Opinion o f  One Justice

It is not that the challenged provision bans assem blies and 
dem onstrations w ithin the boundary o f  the N ational A ssem bly building. 
In the area w ithin the boundary o f  the N ational A ssem bly building, 
the autonom y o f  the m anagem ent authority  over self-regulated  order 

takes precedence over the intervention o f  public pow er. Therefore, the 
provision at issue does not apply to som e o f  the com plainants w ho 
held assem bly w ithin the boundary o f  the N ational A ssem bly, and 

their com plaint challenging the constitu tionality  o f  the said provision is 
not justic iab le  since it involves a law not applicable to the underlying 
case.
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40. Case on Reversion o f  the Political Fund to the Nation Coffers 
[21-2(B ) K CCR 846, 2 007H un-M al412 , D ecem ber 29, 2009]

In this case, the C onstitu tional C ourt held unconstitutional the part 
o f  'a candidate for an intra-party com petition  for the presidential 
election ' in A rticle 21, Section 3, Item  2 o f  the form er Political Fund 
A ct (hereinafter, the 'Instant Provision ') w hich requires a candidate for 

an intra-party com petition for the presidential election to return the 
total am ount o f  political support m oney received from a supporters' 
association to the N ation C offers when he/she is no longer eligible to 
m aintain the relevant supporters' association  due to h is/her w ithdraw al 
o f  the intra-party  com petition , on the ground that it infringes the 
com plainant's basic rights including the right to equality  and freedom  
o f  election.

Background o f  the Case

On A ugust 21, 2007, the com plainant registered  as a candidate for 

an intra-party com petition to elect a candidate o f  the U nited New 
D em ocratic Party for the 17th Presidential E lection (hereinafter, the 
'candidate for an intra-party  com petition  fo r the presidential election'). 
On A ugust 27, 2007, the com plainant designated and  established 
supporters' association after registering h im self as a candidate for the 
intra-party  com petition  for the Presidential E lection. T he association 
raised  the political support m oney o f  2 9 4 ,5 18,594 won in total and 
contributed  275,000 ,000  won to the com plainant from  A ugust 28 to 
S eptem ber 15, 2007.

The com plainant, how ever, resigned as a candidate fo r the 
intra-party  com petition for the Presidential E lection on S eptem ber 17, 
fo llow ing the public opinion favoring a single candidate w ithin the 

political party to w hich he belonged. A s a result, on the sam e day, 
the com plainan t lost qualification for m aintaining the supporters' 
association , and thereby the association w as dissolved.

A ccording to A rticle 21, Section 2, Item  2 o f  the form er Political 
Fund Act, w hen a candidate becom es no longer elig ib le to m aintain 
the relevant supporters' association, the total contributions from  the
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supporters' association  should revert to the N ation C offers. In relation 
to this, the com plainant filed this constitutional com plain t on 
D ecem ber 13, 2007, arguing that the Instan t Provision infringes on the 
right to equality  and the right to hold public office guaranteed by the 

C onstitution.

P rovision  at Issue

Form er Political Fund Act (before revised by Act No. 8880 on 

February 29, 2008)
A rticle 21 (D isposal o f  Residual P roperty, etc. in Case o f 

D issolution o f  Supporters' A ssociation, etc.)

(D N otw ithstanding the provisions o f Sections (1) and (2), w hen a 
candidate for an intra-party com petition  in a presidential election, a 

candidate for a party representative com petition  or a prelim inary 
candidate to run in an election for N ational A ssem bly m em bers is no 
longer eligible to m aintain the relevant supporters' association 

(excluding the tim e w hen they fail to w in in an intra-party 
com petition to elect a candidate to run in elections fo r public office 
or in the com petition to e lect the party representative), the residual 
property falling under any o f  the fo llow ing item s shall revert to the 
N ation C offers on or before the tim e w hen the accounting report 
provided fo r in the provisions o f  A rticle 40  is made:

2. D esignated authorities o f  supporters' associations:
T he total am ount o f  support paym ents contributed by supporters' 

association (in the case o f  his death, refers to the balance o f  the 
expenses that are spent on o r before the tim e when he dies).

Sum m aiy o f  the D ecision

In a unanim ous vote (including tw o concurring  opinions), the 
C onstitutional C ourt rendered a decision o f  unconstitu tionality  regarding 
the Instant Provision. The sum m ary o f  decision is as follows:

1. Court Opinion

418 -



A. W hether the right to equality is infringed

The A rticle 21, Section 3, Item  2 o f  the form er Political Fund 

required  a candidate for an in tra-party  com petition for the presidential 
election w ho d id  not o r did no t have a chance to participate in an 
in tra-party  com petition  to return  all the support m oney received from 
the supporters' association to the N ation C offers, w hile requiring a 
candidate for an intra-party  com petition  for the presidential election 

w ho has participated  in the com petition but failed to w in to return 
only the rem aining m oney, subtracting already spend m oney for 

com petition  from  the total am ount o f  the received m oney (the 
parenthesized part o f  the said A rticle).

In a case w here a candidate for an intra-party  com petition for the 

presidential election registered as a candidate and launched election 
cam paign, it cannot be denied that the candidate, although giv ing up 
participating in the com petition , should be regarded as participating in 
a political p rocess w hich has an im portant m eaning to realize the 
representative dem ocracy. T herefore, a candidate for an intra-party 
com petition fo r the presidential election w ho w ithdrew  the com petition 
should be subject to the legislative purpose o f  providing relevant 
political funds, and the discrim inatory  treatm ent against such a 

candidate by collecting  the total am ount o f  m oney contributed  by the 
supporters' association, as opposed to a candidate w ho participated in 
the com petition , cannot be regarded as being founded on a reasonable 
ground.

C andidates for an intra-party com petition for the presidential election 
may give up participating in the com petition  depending on various 
circum stantial changes such as trends in public opinion and changes in 
political landscape o r econom ic situation. A lso, it is absurd to strictly 
require them  to participate in the com petition w ithout an exception 

regardless o f  such unavoidable circum stantial changes or, from  the
beginning require that only those w ho are certainly going to
participate in the com petition  in any case can be candidates for an 
intra-party com petition  fo r the presidential election. Especially , the
procedures fo r the Presidential E lection, even it is an intra-party
com petition  fo r it, necessarily  include com petitions and com prom ises 
betw een political pow ers. Som e o f  the candidates may decide not to
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participate in the in tra-party  com petition  as a result o f  com petition and 

com prom ise during the highly political procedures or in som e cases, 
may decide to w ithdraw  the com petition due to the pressure from 

public opinion.
M eanw hile, considering the facts that a designated person should be 

in charge o f  accounting on the revenue and expenditure o f  political 
funds and  accounting report system  has been m aintained w ith the 
purpose o f  preventing abuse o f  the supporters' association  system , 
abuse o f  the supporters' association seem s to be prevented in m ost 
part even w hen a candidate w ho w ithdraw  the intra-party com petition 

is required to return only the rem aining m oney after subtracting 
cam paign funds spent during the election cam paign for intra-party 

com petition.
A fter all, the Instant Provision violates the com plainant's right to 

equality  because, in relation to the reversion o f  already used 

supporting m oney, the Instant Provision d iscrim inates a person who 
lost in tra-party  com petition  fo r the presidential election from  a person 
w ho w ithdrew  it, and such discrim inatory  treatm ent does not have any 
legitim ate ground.

B. W hether the freedom o f  election campaign and the right not to 

run for election (freedom  o f  withdrawing from public official 
election process) are infringed

As election cam paign naturally requires cam paign fund, restriction on 
the use o f  cam paign fund results in restriction on election cam paign 
itself. The Instant Provision, w hen the candidate received political 

support m oney from  legally organized supporters' association and 
legally and legitim ately used them , restricts the freedom  o f  election 
cam paign, since it requires the total am ount o f  support m oney 

including the legally used cam paign m oney to revert to the Nation 
C offers for the cause o f  the candidate 's non-participation  in the 
intra-party com petition.

R equiring a candidate for an intra-party com petition  fo r the 
presidential election to return the total am ount o f  support m oney to 
the N ation Coffers, even w hen the candidate legally designated a 
supporters' association  and received supporting m oney used fo r the

4 2 0  -



election cam paign, due to the candidate 's non-participation in the 
intra-party  com petition  is grave restriction on the freedom  o f  cam paign 
election.

A candidate fo r an in tra-party  com petition for the presidential
election has the freedom  to resign as a candidate w hen it is decided 
that a chance o f  w ining the com petition is very low, or due to 

econom ic • political reasons o r o ther circum stantial changes such as 
health problem . H ow ever, due to the Instant Provision, people who 
participate in the election process as candidates fo r an intra-party
com petition  fo r the presidential election are seriously restricted to 
exercise their right to resign as a candidate halfw ay through. Such

restriction on political decision m aking process o f  candidates fo r an 
intra-party  com petition fo r the presidential election is not harm onized 

w ith the purposes o f  the system  o f  candidate fo r an intra-party
com petition for the presidential election and the system  o f  supporters' 

association, ham pering healthy developm ent o f  free dem ocratic  politics.
As a result, the Instant Provision prevents support m oney from  

being used fo r election cam paign w ithout legitim ate grounds, and 
therefore, infringes on people 's political rights including the freedom  o f 
election cam paign and the freedom  to quit election  cam paign.

2. Concurring Opinion o f  Two Justices

In  order for the com plainant to argue that his basic rights are 
infringed by the Instan t Provision, it should be show n that the Instant 
P rovision curren tly  and directly  infringes on his relevant basic rights. 
In this case, how ever, if  a candidate for an intra-party com petition fo r 
the presidential election participates in the com petition  w ith real 
intention to w in the race, there w ould be no reason for the candidate 
to be reluctant to use the support m oney in the fear o f  the m oney's 
reversion to the Nation C offers in case o f  the candidate 's w ithdraw al 
from  the com petition. T herefore, the possibility  that the Instant 

P rovision w ould directly  constrain t the use o f  cam paign fund for the 
intra-party com petition  fo r the presidential election seem s very low. 
Even though a candidate for an intra-party com petition for the 
presidential election is hesitan t to spend cam paign m oney bearing the 
Instant Provision in m ind, such hesitation is only resulted from  actual
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o r econom ic consideration , and therefore, it is im proper to th ink that 
the Instant Provision w ould infringe on the freedom  o f  election 
cam paign o f a candidate fo r an intra-party com petition  fo r the 
presidential election.

Rather, it should be said that the Instant Provision v io lates the 
C onstitu tion because it infringes on the com plainant's right to w ithdraw  

his candidacy for the in tra-party  com petition  o r in o ther w ords, the 
negative right to run for election, in v iolation o f  the principle o f 
proportionality  under the C onstitution.
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Notes on Translation

K .K .M . C o n s titu tio n a l R e se a rc h O ff ic e r  K im  K y o n g  M ok

S .M .Y . C o n s titu tio n  R e s e a rc h e r S h in  M i Y o n g

K I T . C o n s titu tio n  R e s e a rc h e r K im  Ik  T a e

Y .S .Y . C o n s titu tio n  R e s e a rc h e r Y e  S e u n g  Y eo n

C .S .H . C o n s titu tio n  R e s e a rc h e r C h o  S o o  H ye

C .J .U . C h o i J ie  U n , In te rn a tio n a l A ffa irs  D iv is io n

K .M .J . K im  M ee  J u n g , F o rm e r  P u b lic  In fo rm a tio n  D iv is io n

□ Full Opinions

T itle T ra n s la to r

1
Restriction on Right to Prosecute O ffenders o f 
Traffic  A ccidents C ausing Serious Injury Case

C.J.U .

2
Case on 50 T im es A dm inistrative Penalty Fee 
for V iolators o f  Public O fficial E lection Act

C.S.H .

3
R eversion o f  a Public A uction D eposit to the 
N ation C offers Case

C.S.H .

4
W artim e R einforcem ent M ilitary P ractice o f 2007 
Case

K.I.T.

5 Partial C redit on Pretrial D etention Case K.I.T.

6
Joint Punishm ent on Jurid ical Person w ith the 
Em plpyee thereof Case

C.J.U .

7 N ighttim e O utdoor A ssem bly Ban Case K.I.T.

8 Restriction on P riso n er's  R ight to V ote Case Y.S.Y.



□ Summaries of Opinions

T itle T ra n s la to r

1
A ssessm ent o f  L itigation C osts by a Judicial 
A ssistant O fficer Case

C.S.H .

2
Restriction on R ight to Prosecute O ffenders o f  
Traffic  A ccidents C ausing Serious Injury Case

C .J.U .

3
Infringem ent o f  R ight to Equality fo r Severely 
D isabled C andidates R unning for Public O ffice

Y .S.Y .

4
A uthorization R equirem ent fo r E stablishm ent o f 
Law Schools and L im itation o f  Total N um ber o f 
A dm itted Students Case

K.K .M .

5
Suspension o f  V eteran’s R etirem ent Pension 
B enefits Case

C .S.H .

6
Case on 50 T im es A dm inistrative Penalty Fee 
fo r V iolators o f  Public O fficial E lection Act

K.K .M .

7
Ju d g m e n t o f  U n c o n s titu tio n a lity  on M un ic ipa l 
O rdinance regarding Electroal D istricts and Seats 
o f C ity and Gun Council o f  Chungcheongnam -D o

K.I.T.

8
R esident Recall against the H ead o f  Local 
G overnm ent Case

C .S.H .

9
R eversion o f  a Public A uction D eposit to the 
N ation C offers Case

C .S.H .

10
Prohibition on R egistering  T radem arks Identical 
w ith o r S im ilar to a N ullified T radem ark C ase

C .J.U .

11
The Provision R estricting C ontribution in Public 
O fficial E lection Act

K.I.T.

12
C om pulsory A llocation o f  H igh School S tudent 
Case

Y.S.Y.

13
C om petence D ispute over Inspection o f 
A utonom ous A ffairs o f  Local G overnm ent Case

Y .S.Y .

14
Ban on In ternet D istribution o f  O bscene 
M aterials Case

C.J.U .

15
A dvance R eport D uty fo r O utdoor A ssem bly 
Case

K.I.T.
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16 Standard K orean Language Case Y.S.Y.

17
W artim e R einforcem ent M ilitary Practice o f  2007 
Case

K .I.T.

18 Partial C redit on Pretrial D etention Case K.I.T.

19

Case on Prohibition o f Succeeding Local Council 
Seats R eserved for Proportional R epresentation in 
the Event o f  V acancies O ccurring from  Election 
Crim es

C.J.U .

20 D efinition o f  A bduction V ictim s Case C.S.H .

21

Case on Prohibition o f  Succeeding National 
Assem bly M em ber Seats Reserved for Proportional 
R epresentation in the Event o f  V acancies 
O ccurring W ithin 180 D ays Prior to the Term  
Expiration Date

C.J.U .

22
Prohibition o f  Establishing C harnel H ouse w ithin 
the School E nvironm ental Sanitation and C leanup 
Zone Case

Y.S.Y .

23
Joint Punishment o f  Juridical Persons in Connection 
w ith T heir E m ployees' Illegal A cts Case

C .J.U .

24 O rdinance Inaction Case C.S.H .

25
Prohibition o f  D istribution o f  U CC in Prior- 
E lectioneering

S.M .Y .

26 N ighttim e O utdoor A ssem bly Ban Case K.I.T.

27
H eavy T axation  on the A cquisition o f  D eluxe 
A m usem ent C enter Case

C.S.H .

28 Private Taking Case C.S.H .
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29
C onstitutional C om plaint against R educing T im e 
L im it for Inm ate V ideo V isit Case

Y.S.Y .

30
C om petence D ispute betw een the N ational 
A ssem bly M em bers and the N ational A ssem bly 
Speaker

C .S.H .

31
R eport o f  the N um ber o f  C ases A ccepted and 
the A m ount o f  C ase A cceptance by A ttorneys 
Case

Y.S.Y .

32
C ase on R equest to be V isited by C ounsel in 
the D efendant’s W aiting Room

C.J.U .

33 R estriction on P risoner’s R ight to Vote Case Y.S.Y.

34 Participatory Trial Case C .J.U .

35
Sexual Intercourse under Pretence o f  M arriage 
Case

Y.S.Y.

36
G ranting a Private D eveloper to C laim  T ransfer 
o f  Land from  Private O w ner Case

Y.S.Y.

37
C onstitu tional C om plaint against legislative 
om ission regarding w ithdraw al o f  life sustaining 
treatm ent

Y .S.Y.

38
Pretrial D etention C redits after M aking an 
A ppeal Case

C.S.H .

39
C ase on Prohibition o f  A ssem blies N ear the 
N ational A ssem bly

C .J.U .

40
Case on Reversion o f  the Political Fund to the 
N ation C offers

Y .S.Y.
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